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OF 


THE    SUPREME    COURT, 


DURING    THE    PERIOD    EMBRACED    IN    THIS    VOLUME 


Honorable  6£0RGE  MATHEWS, 

FRANpOIS-XAVIER  MARTIN, 
HENRT  A.  BULLARD. 


f  Judge  Mathews  did  not  sit  during  most  of  the  months  of  April  and  May, 

I  on  account  of  indisposition. 

I 


NOTE. — There  were  between  forty-five  and  fifty  cases  decided  at  the  June 
term,  which  are  unavoidably  postponed  for  want  of  room.  They  wtli  appear 
among  the  first  in  the  teifth  volume,  which  will  be  published  about  the  first  of 
January  next. 

Jufy  20,  1836. 


RULES 

OF 

THE    SUPREME    COURT, 

ADOPTED  81NCS  THB  POBLICATION  OF  THB  FIRST  VOLUME  OF  LOUISIANA  REPORTS. 


MAY  14,  1832. 


**  It  is  ordered,  that  all  causes  which  have  stood  on  the  docket  for  the  space 
of  eighteen  months  without  being  set  down  for  trial,  shall  be  removed  therefrom, 
and  placed  on  a  separate  docket,  to  be  called  delay  docket ;  and  it  is  further 
ordered,  that  they  shall  not  be  again  put  on  the  trial  docket,  unless  on  motion 
addressed  to  the  court,  and  leave  granted  thereon." 


DECEMBER  8,  1835. 

**  It  is  ordered,  that  no  person  applyhig  for  admission  as  an  attorney  and 
ceunsellor  at  law,  shall  be  received  as  such  until  three  judicial  days  have  elapsed 
from  and  after  the  date  of  his  application,  and  until  his  name  sjb  a  candidate  for 
admission  shall  have  been  published  for  a  like  time  at  the  foot  of  the  trial  list, 
posted  up  in  the  clerk's  office:  such  application  to  be  made  through  the 
clerk." 
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OFFUTT   BT   AL.   V9.   HBIIBBLEY  ET   AL.* 
ArrmAJs  vkom  tbb  coukt  or  thb  rirrB  jddicul  Ditrftior,  thk  40Inik 

or  THE   DIBTEICT   rKEBIDING.  • 

Gold  and  nlrer  only  can  bo  legally  tendered  in  payment  of  debts.    So,  Wmnur  Dnr. 
a  twelve  months'  bond,  taken  for  the  price  of  the  adjudication  of  property  *^^' 

of  a  debtor,  seized  and  sold  by  a  creditor,  is  nothing  more  than  a  bond    oinrrr  xr  jlx. 

UWnmLKIWFAl, 


and  secQiity  with  mortgage  on  the  property  sold,  and  which  does  not  ^' 


discharge  the  original  obligation  or  jadgmenL 

A  judicial  sale  made  to  effect  the  payment  of  mortgage  debts,  has  also  the 
effect  of  transferring  the  thing  s<dd,  free  and  nnincombered  of  the 
mortgage  pfeTiously  eiisting  on  it,  even  when  sold  for  a  less  snm  than 
that  for  which  it  was  mortgaged. 

When  mortgaged  property  pasMs  by  a  judicial  sale  into  other  hands  than 
those  of  the  judgment  debtor  and  mortgagor,  the  mortgage  attaches  to 
the  price,  and  the  purchaser  takes  the  property  free  and  unincumbered. 


*  TIm  prwapt  mm  wm  dacMMl  by  Jndget  Mutin  and  BalUrd,  doriog  the  recMi,  and  wni 
lo  tiia  daric.  The  regular  tana  of  thia  court,  in  Beptember,  183  ,  failed  in  eoniequenoe  of  the 
aickneai  of  the  Judgea. 

I 
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Wnnuf  D18T.  Bat  where  a  slave  is  seized  and  sold  by  a  jadg^ment  creditor,  and  purchased 

1835.  in  by  the  debtor,  on  his  twelve  months'  bond,  it  becomes  immediately 

omrrr  st  al.  affected  by  the  general  mortgage  resulting  from  the  judgment,  as  well  as 

JH' .,  by  the  special  mortgage  given  in  the  twelve  months'  bond  to  the  sheriff. 

So,  where  a  debtor  buys  in  his  own  property  on  a  twelve  months'  bond,  it 
is  not  released  from  the  original  mortgage  resulting  from  the  judgmeal 
under  which  it  was  sold. 

There  is  a  privity  of  contract  between  the  surety  of  a  debtor  and  the 
creditor  which  compels  the  latter  to  preserve  his  rights  for  the  former. 

A  sabeequent  mortgagor,  the.vendee  of  the  original  mortgagor  having  an 
interest,  may  discharge  all  anterior  mortgages,  and  as  a  matter  of  right 
be  subrogated  to  all  the  creditors'  rights  to  the  mortgaged  property. 

There  is  no  privity  of  contract  between  a  vendee  of  a  mortgage  and  Jthe 
creditor  of  the  original  mortgagor. 

The  original  mortgagee  creditor  may  indulge  his  debtor  with  a  delay,  or  in 
any  other  manner  to  facilitate  the  payment  of  his  debt,  without  violating 
the  rights  of  a  subsequent  mortgagee  between  whom  thmre  is  no  privity 
of  contraot. 

A  mortgage  creditor,  having  the  vendor's  privilege  and  mortgage  with 
personal  security,  and  an  additional  mortgage  by  a  jadgmmt  and  sale  of 
the  mortgaged  property  on  a  twelve  months'  bond,  with  security,  may 
pursue  either  of  his  remedies :  by  seizure  and  sale  of  the  property  in 
the  hands  of  a  third  possessor,  or  proceed  against  the  sureties. 

The  privileges  and  mortgages  of  creditors  to  property  soM  at  the  probate 
sale  of  a  sooeesBion  attach  to  the  prioe^  and  the  purchaser  takes  the 
thing  sold  free  of  iaoumbraaee,  when  these  creditors  were  creditors  of 
the  deceased ;  but  if  not,  then  thmr  mortgages  fbllow  the  property  mto 
whose  soever  hands  it  may  come. 

The  act  of  1833,  relative  to  injunctions,  ditaUm$$  the  principle  eetaUkhed 
by  the  Supreme  Court,  (5  Louitiana  Reports^  87)  (tthat  a  privity  must 
exist  between  the  party  enjoining  and  the  judgment  enjokied,''  to  entitle 
the  party  to  damages. 

To  entitle  a  party  to  sa  increase  of  damages  for  the  wrongful  suing  out  an 
injunction,  suit  must  be  instituted  on  the  l>ond. 

This  suit  commenced  by  injunction  to  stay  the  proceedings 
under  an  order  of  seizure  and  sale,  which  the  defendants 
obtained  against  a  certain  mortgaged  slave  named  Randal, 
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in  tlie  poaseaedon  of  the  plaintiffs  in  the  injunction,  to  satisfy  Westkhh  Um. 
and  pay  the  sum  of  seven  hundred  and  fifly-fotir  dollars,  with       .^^3s. 
interest,  due  on  the.original  price  of  said  slave.    This  slave   owurrFTAt. 
was  originally  purchased  at  the  probate  sale  of  the  succession         ^- 
of  William  Thompson,  deceased,  in  December,  1819,  by 
William  Haslett  for  one  thousand  five  hundred  and  ten 
doHars,  on  a  credit,  who  gave  William  Moore  and  M.  Collins 
as  his  sureties,  the  slave  remaining  mortgaged  until  payment. 
In  1822,  the  present  defendants  in  the  injunction,  (Mrs. 
Hendsley  and  her  children,  widow  and  heirs  of  Thompson) 
obtained  a  judgment  against  Haslett  and  his  sureties  for  the 
I»ice  of  the  slave,  Randal,  which  was  recorded  in  December, 
18SS,  and  operated  as  a  general  mortgage  on  the  property  of 
the  parties  to  it,  with  the  vendor's  privilege  on  the  slave. 
Execution  issued  in  September,  1823,  on  the  judgment,  was 
levied  on  the  slave,  Randal,  who  was  sold  and  bid  in  by 
Hadett,  for  one  thousand  two  hundred  and  sixty  dollars  and 
fifty  cents,  on  a  twelve  months'  bond,  with  O.  King  as  surety, 
the  slave  remaining  specially  mortgaged  until  payment  of 
the  bond. 

In  June,  1825,  Haslett  sold  this  slave  to  John  Davis  with 
all  the  previous  mortgages  and  privileges  on  him,  for  one 
thousand  two  hundred  dollars.  Davis  died  in  1826,  and  the 
slave  in  question  was  sold  at  the  probate  sale  of  his  succession, 
to  Joseph  Irwin.  In  18S2,  Boardman  bought  Randal  at  the 
sale  of  Irwin's  succession  and  sold  him  to  the  present  plaintiffs 
in  the  injunction. 

The  ^aintift  allege  that  the  order  of  seizure  and  sale 
obtained  by  the  defendants  was  illegal.  That  neither  the 
vendor's  ^vilege  and  mortgage  in  virtue  of  the  original  sale 
to  Haslett,  nor  the  mortgage  under  the  execution  and  twelve 
months'  bond  exist.  The  judgment  on  which  the  execution 
issued,  retained  no  privilege  or  mortgage,  and  it  being 
una[^aled  irom  must  be  considered  as  acquiesced  in,  and 
the  privilege  and  mortgage  waived  or  tacitly  renounced.  And 

en  if  the  privilege  and  mortgage  had  been  retained  in  the 
judgment,  and  existed  afterwards,  the  sale  under  this 
judgment,  on    a  twelve  months'  bond,  extinguished  and 


va. 
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WwntBir  DuT.  satisfied  the  mortgages,  &c.  As  to  the  mortgage  reserved  in 
'^^'  the  twelve  months'  bond,  the  latter  not  being  recorded,  the 
oiruTrxTAs.  mortgage  can  have  no  effect.  The  defendants  having 
neglected  to  proceed  under  the  twelve  months'  bond,  cannot 
now  pursue  their  remedy  and  claim  under  the  vendor's 
privilege  and  mortgage  in  virtue  of  the  original  sale,  or  under 
the  judgment;  or  if  they  yet  retain  said  rights,  they  must 
first  exhaust  their  remedy  under  the  twelve  months'  bond, 
before  coming  on  the  mortgaged  property. 

The  plaintiffs  further  allege,  that  after  Haslett,  the 
original  purchaser  of  this  slave,  and  who  purchased  him  in 
under  an  execution  against  himself  for  the  original  price, 
and  executed  his  twelve  months'  bond  with  two  sureties,  he 
became  insolvent^  the  defendants  attended  a  meeting  of  his 
creditors,  and  consented  to  a  sale  of  the  property  surrendered 
without  the  consent  of  the  sureties  in  the  twelve  months' 
bond,  on  a  credUy  and  thereby  discharged  them,  so  that  the 
petitioners,  as  purchasers  of  the  slave  seized,  cannot  be 
subrogated  to  defendants'  rights  against  said  sureties. 

They  further  allege,  that  the  defendants'  remedy  (if  any) 
is  by  ordinary  action  and  not  by  executory  proceeding,  as 
their  first  mortgage  is  gone  and  the  seccmd  is  not  evidenced 
by  an  authentic  act,  the  sherifi^s  deed  expressing  that  the 
price  for  which  the  slave  sold  under  the  judgment  against 
Haslett,  was  recnoed  by  the  twelve  months'  bond,  with 
Greorge  King  as  security.  They  aver,  that  they  and  those 
under  whom  they  claim  have  been  in  possession  of  said 
slave,  Randal,^  more  than  five  year^  under  a  good  and 
legal  title ;  they  therefore  plead  the  prescription  of  five 
years,  and  pray  judgment  in  their  favor,  perpetuating  the 
injunction  and  quieting  them  in  their  title  and  possession  to 
the  slave,  &c. 

The  defendants  in  the  injunction  plead  a  general  denial, 
admit  the  order  of  seizure  and  sale  under  which  they  seized 
the  slave  in  controversy,  and  refer  to  their  former  suit, 
reported  in  4  Louisiana  Reports,  for  a  detailed  statement  of 
their  rights  and  claim  against  the  slave,  and  adopt  the 
allegations  set  out  and  made  in  that  case  by  them  as  plaintiflls. 
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They  claim  the  ri^t  to  seize  aad  sell  the  slave  under  their  Wssms  Din. 
Clival  mortgage,  and  demand  the  fruits  of  his  hir^  from         ^^^- 
die  service  of  the  order  of  seizure  and  sale,  which  is  enjoined.    oFnrrr  ct  ai^ 
They  pray  for  a  dissolution  of  the  injunction,  and  that  they  hinvbutet  at.. 
be  peimitted  to  proceed  under  the  order  of  seizure  and  sale 
until  the  slave  is  sold  and  their  demand  satisfied,  and  that 
diey  have  judgment  for  twenty  per  cent,  in  damages  on  the 
amount  of  the  original  judgment  enjoined,  including  principal 
and  interest. 

Judgment  was  rendered  in  favor  of  the  defendants* 
dissolving  the  injunction  and  allowing  them  to  proceed  to  the 
sale  of  the  slave  seized  in  the  executory  proceedings,  and 
also  giving  ten  per  cent,  damages  for  the  wrongful  suing  out 
of  the  injunction.     The  plaintiffs  appealed. 

On  the  appeal  the  defendants  prayed  to  have  the  judgment  ^, 

amended,  so  as  to  allow  them  twenty  per  cent,  damages  and 
hire  for  the  slave,  from  the  notification  of  the  order  of  seizure 
to  the  plaintiflfs. 

Bowen,  for  the  plaintiffs,  contended,  that  the  defendants' 
original  mortgage  was  lost,  because  in  their  suit  against 
Haslett  for  the  price  they  claimed  it,  but  peKnitted  judgment 
to  be  entered  wiUunU  retabmg  or  recognizing  the  morfgage, 
which  judgment  is  unappealed  from ;  and  if  it  had  been,  it 
18  a  transaction  which  they  have  agreed  to,  and  must  take  it  . 
with  all  its  consequences. 

2.  When  a  thing  (as  a  mortgage)  is  clauned  in  a  suit,  and 
the  judgment  is  silent  as  to  the  claim  set  up,  it  is  rejected  and 
cannot  be  again  claimed.  The  judgment  is  rea  judkxUa. 
7  Mmim,  JVl  S.^  436  to444,  and  the  atUhariHes  there  cUed. 

8.  The  judgment  is  founded  on  a  transaction. 

4.  The  sale  of  the  slave,  Randal,  under  the  execution 
which  issued  on  this  judgment,  which  was  jendered  for  the 
amount  due  on  his  original  price,  and  to  give  effect  to  the 
original  privilege  and  mortgage,  discharged  the  property  both 
from  the  original  vendor's  privilege  and  mortgage,  and  from 
that  resulting  from  the  recording  the  judgment,  and  the  title 
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WwrnvDitT.  of  the    purchaser  is   uniticumbered  by   either   of  those 

'«^>        mortgages.    6  JlforttiH  JV.  iS.,  149  onil  150.    « /Ki  2S4 

oituTT  BT  AL.       5.  But  it  is  objected  and  contended  that  the  sale  on  twelve 

HinwuT  nAL,  months'  credit,  and  the  twelve  months  bond  taken,  does  not 

discharge  the  judgment,  and  that  the  original  debt  and 
'  judgment  still  exists,  with  all  their  accessories^  and  the  case 
of  Williams  vs.  Brent,  7  JlfoHJn,  JV*.  £f.,  217,  is  referred  to  in 
support  of  this  position.  The  answer  is,  that  admitting  tlie 
debt  with  its  accessories  to  subsist  in  full  force,  yet  the 
froperty  sold  is  discharged  from  it  by  the  sale  under  the 
execution. 

6.  A  nKMtgage  is  indivisible^  and  attaches^  m  mStrej  over 
and  to  all  the  property  sold,  and  to  each  and  every  part  of  it. 
Cml  Code,  453,  orftcfe  S.     Lomriana  Code,  artide  SI 49. 

7.  The  statute  of  January  28th,  1817,  and  the  Code  of 
Practice  both  require  sheriffi  when  sdling  property  6n  a 
credit,  susceptible  of  mortgage,  to  take  a  special  mortgage 
on  it ;  which  would  be  superfluous  if  the  previous  mortgage 
under  which,  and  to  satisfy  which,  it  was  sold,  still  existed. 
Code  of  Practieey  681. 

8*  When  a  seizing  creditor  has  a  privilege  or  mortgage 
payable  by  instalments,  some  of  which  are  not  due,  he  may 
demand  that  the  property  be  sold  for  the  whole  debt,  with 
the  same  credit  for  the  instalments  not  due  as  was  allowed 
in  the  contract.  Why  is  this  provision  made,  except  that  a 
sale  under  the  first  instalment  would  liberate  the  property 
from  the  subsequent  ones  1    Code  of  Ptaetkef  686. 

9.  In  this  case,  the  defendants  having  commenced 
proceedings  against  the  original  debtor  and  his  surety,  and 
the  surety  in  the  twelve  months'  bond,  must  exhaust  their 
remedies  against  them,  before  attaching  the  property  in  the 
hands  of  bonlL  fide  third  possessors.  7  Mwrtm,  JVl  S.,  222. 
Louiriana  Coib,  2157-8. 

10.  The  defendants  by  giotng  time  in  the  sale  of  Hadett's 
property  surrendered  to  his  creditors,  without  the  consent  of 
his  sureties,  have  thereby  discharged  them,  so<  that  the 
plaintiffs  cannot  be  subrogated  to  the  rightil  of  the  defendants 
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as  seizing  creditors  against  said  sureties.    Lomnana  Code,  wbstbbh  dot. 
80S0, 2167-^.  ^8^^' 

11.  No  vendor's  privilege  can   be  claimed   under   the  oiruTrnAx. 
aheriff's  deed  to  Haslett,  who  purchased  the  property  subject  nxinisuETBr  al; 
to  the  original, vendor's  privilege  in,  and  gave  his  twelve 
months^  bond ;  and  none  b  claimed  in  the  suit  enjoined. 

12.*  The  receipt  of  the  price  for  which  the  property  sold  is 
acknowledged  in  the  sheriff's  return,  by  taking  the  twelve 
months'  bond,  with  a  surety,  and  consequently  the  debt  is 
novated.  A  receipt  of  a  note  in  payment  novates  a  debt,  but 
not  simply  taking  a  note.     2  JIfarttn,  JV*.  iS.,  144. 

13.  Another  thing  may  be  taken  in  payment  if  creditor 
and  debtor  agree.  7  Touffi^,  66,  JV*o.  46,  SS.  8  /6u2.,  422. 
4IbiLy\\.    9  Jtfovljii,  d62. 

14.  The  sheriff  is  the  agent  of  the  creditor,  and  so  acted 
in  taking  the  twelve  months'  bond.    3  Martin^  468. 

15.  The  sale  of  which  the  sheriff's  deed  is  evidence,  is  not 
made  by  the  judgment  creditor,  or  by  the  owner  of  the 
pTOfiecty  seised,  but  by  jthe  law ;  and  in  such  a  sate  no 
vendor's  privilege  exists.  CkU  Code,  456,  article  29. 
Lmriam  C0de,  article  3216,^JV*o.  1,  artUles  2594,  2597. 

16.  The  sheriff's  deed  was  not  duly  recorded  in  the  proper 
recording  office^  and  no  mortgage  can  result  from  it  The 
act  oi  1827,  (2  Moreaule  Digesty  305,)  establishes  an  office  of 
Recorder  of  Mortgages  for  the  parish  of  St  Landry,  where 
the  deed  riionld  have  been  recorded.  6  MerlUe  Reporte, 
warbo  InearifHtm  Hjipath6cake,  249,  eecHoi^  9.  3  Q^est.  du 
.Dreii^  eeeHon  3,  page  613,  616. 

17.  The  defendants^  as  creditors,  have  no  right  to  this 
property,  either  as  owners  or  as  standing  in  the  jAhct  of  its 
owner ;  the  sale  under  execution  is  a  part  of  their  legal 
remedy  to  enforce  payment  of  the  original  debt  and  judgment, 
as  in  case  of  the  twelve  months'  bond.  In  this  tbey  have  a 
mortgage  and  personal  security — a  remedy  against  the  sheriff 
and  his  sureties,  if  the  former  fails ;  and  a  recourse  on  their 
original  judgment,  if  the  remedy  fails  on  the  twelve  months' 
bond ;  Irat  their  original  vendor's  privilege  and  mortgage  is 
extinguished  and  gone. 
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1.  The  demand  in  this  case,  is  based  on  a  special  mortgage 
reserved  on  the  .slave  in  question,  in  the  original  sale  to 
Haslett,  at  the  probate  sale  of  the  successiqp  of  Thompson, 
the  ancestor  of  the  defendants,  in  1819.  This  mortgage  still 
exists  for  the  balance  of  the  original  price  of  said  slave,  which 
is  now  claimed  with  interest,  fruits  or  hire,  and  damages. 

2.  The  defendants  are  entitled  to  their  remedies  under 
the  original  mortgage  and  vendor's  privilege  in  the  sale  to 
Haslett,  on  this  slave.  Neither  of  theserights  are  extinguished 
by  the  judgment  against  Haslett  in  1822,  because  not 
expressly  mentioned  or  retained  in  it  A  release  of  a  mort- 
gage is  not  presumed ;  it  must  be  express,  by  some  act^f  the 
party,  or  by  consent  of  the  parties  to  it.  7  Martin,  JV.  S,  205. 
Lamsiana  Codey  3335,  3341. 

3.  The  sale  under  the  execution  which  issued  on  the 
judgment,  did  not  extinguish  or  impair  the  original  mortgage 
or  privilege,  as  the  property  was  bid  in  by  the  debtor  himself. 
7  Martin,  JV*.  S.  205.    4  Lawsiana  Reports,  477. 

4.  Failing  to  record  the  twelve  months'  bond,  did  not  impair 
the  special  mortgage  given  by  it,  as  the  sheriflfs  deed  waji 
recorded  which  recited  the  bond,  and  was  full  notice  to  third 
parties.  See  Session  Acts  o/1817,  verbo.  Sales  under  execution, 

5.  The  defendants  are  not  restricted  in  their  remedy. 
There  is  no  law  which  requires  them  to  proceed  on  the 
twelve  months'  bond,  if  they  choose  to  pursue  the  mortgaged 
property  under  their  mortgage.  Cml  Code  of  1808,  page 
458,  article  31.    Acts  of  1817,  page  38,  section  18. 

6.  It  is  urged  that  Haslett  made  a  cession  of  his  property, 
and  the  defendants  voted  for  a  sale  of  his  property  on  time, 
which  had  the  effect  to  release  their  mortgage.  This  is 
denied.  1.  Because  it  is  in  fact  no  prolongation  of  the 
term  of  payment.  2.  If  it  was,  it  ascertained  that  Haslett's 
estate  was  insolvent,  and,  was  insufficient  to  pay  debts 
having  an  anterior  and  higher  privilege.  3.  The  present 
plaintiffs  had  no  interest  in  the  matter,  and  cannot  now 
contest  it. 
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7.  The  plaintiflb  cannot  in  any  way  be  subrogated  to  tlie  Wsnnur  Dist. 
rights  of  the  defendants,  either  against  the  sureties  in  the        '^^^* 
original  purchase  or  the  twelve  months'  bond.     On  the  con-  omrrr  et  al. 
trary,  if  the  sureties  had  and  should  pay,  they  would  be  B^ug^TFrAL. 
subrogated  to  all  the  defendants'  rights  against  the  plaintiffs, 

or  the  mortgaged  slave  in  their  possession,     Louiricma  Code, 
S0S2,  2157,     1  Lomnana  Reports,  401. 

8.  The  defendants  have  two  modes  of  proceeding ;  either 
in  the  ordinary  way  by  suit,  or  by  the  executory  process. 
They  are  the  original  mortgagees  under  an  authentic  act,  and 
by  a  judgment  and  a  twelve  months'  bond,  and  which  import 
a  confession  of  judgment.  Louisiana  Code,  3368,  3373. 
Code  of  Practice,  744,  733. 

9.  The  {^intifis  cannot  sustain  the  injunction,  as  it  has 
not  issued  for  any  of  the  causes  stated  in  the  Code  of  Practice, 
or  the  statutory  amendments. 

10.  The  defendants  are  entitled  to  the  fruits  or  hire  of  the 
slave  Randal,  which  proved  to  be  worth  thirty  dollars  per 
montbt  from  the  notice  of  the  order  of  seizure  and  sale,  until 
he  is  given  up.    Loumana  Code,  3371. 

11.  We  are  entitled  to  have  the  injunction  dissolved,  with 
20  per  cent,  damages,  to  be  calculated  on  the  principal  and 
interest  of  the  debt  claimed,  and  not  on  the  principal  alone. 
See  Session  Acts  oj  1831,  page  102,  section  3.  3  Louisiana 
tUporU,  219 ;  6  Aid.  244. 

Martin  J.  delivered  the  opinion  of  the  court. 

This  suit  conunenced  by  an  injunction  to  stay  certain 
executory  proceedings  against  a  mortgaged  slave  in  the  pos- 
session of  the  plaintifis  in  injunction.  They  are  appellants 
from  the  judgment  of  the  District  Court,  dissolving  their 
injunction,  staying  the  execution  of  the  order  of  seizure  and 
sale  of  the  slave  in  question,  and  which  the  present  defendants 
had  obtained  and  were  proceeding  to  execute.  The  latter, 
in  their  answer  to  the  appeal,  pray  that  the  judgment  appealed 
from,  may  be  amended  in  their  favor  so  as  to  allow  them  full 
damages  for  the  detention  and  hire  of  the  slave  in  question^ 
which  they  have  a  right  to  claim, 
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vVfirrfRN  UisT.  The  facts,  as  exhibited  in  the  record,  so  far  as  they  are 
^^^'  material  to  the  case,  are  briefly  as  follow  :  the  slave  Randal, ' 
under  seizure,  made  part  of  the  estate  of  the  late  Wm. 
Thompson,  deceased,  former  husband  of  the  present  widow 
Hendsley,  and  father  of  several  of  her  ininor  children,  all  of 
whom  are  made  defendants  to  the  present  injunction  suit.  At 
the  probate  sale  of  Thompson's  succession,  this  slave  was 
sold  and  purchased  by  Wm.  Haslett,  for  the  sum  of  one 
thousand  five  hundred  and  ten  dollars;  and  a  mortgage 
retained  to  secure  payment  of  the  purchase  money.  Haslett 
failing  to  pay  the  price,  judgment  was  obtained,  upon  which 
execution  issued;  the  slave  in  question  was  seized  and  sold, 
and  bid  in  by  Haslett,  the  judgment  debtor,  for  one  thousand 
two  hundred  and  sixty-two  dollars,  on  a  twelve  months'  bond. 
Haslett  subsequently  sold  and  conveyed  Randal  to  one  Davis, 
who  died,  and  this  same  slave  was  again  sold  at  the  probate 
sale  of  his  succession,  and  purchased  by  Irwin;  and  at  the  sale 
of  Irwin's  succession,  was  purchased  by  Boardman,  who  bAA 
jLo  N.  Offutt  &  brother,  the  present  plaintiffs  in  the  injunction. 

The  widow  Hendsley  and  her  children,  who  are  the  sur- 
viving widow  and  heirs  of  Wm.  Thompson,  deceased,  obtained 
an  order  of  seizure  and  sale,  grounded  on  the  vendor's  privi- 
lege and  special  mortgage  arising  out  of  the  first  sale  of 
the  slave  at  the  probate  sale  of  Thompson's  succession ;  and 
also,  resulting  from  the  sheriff's  sale ;  and  on  the  general 
mortgage  arising  from  the  recording  of  the  judgment  against 
Haslett. 

It  is  deemed  sufficient  to  a  proper  decision  of  this  case,  to 
confine^the  inquiry  and  direct  the  attention  of  the  court  to  the 
right  of  the  seizing  creditors  on  the  general  mortgage,  which 
their  counsel  contends,  still  remains  in  force  and  unex- 
tinguished. 

The  different  modes  by  which  mortgages  expire  or  are 
extinguished,  are  detailed  in  the  3S74th  article  of  the 
Louisiana  Code.  The  fourth  mode  pointed  out  in  that  article, 
is  the  extinction  of  the  obligation  of  which  the  mortgage  is 
the  accessory.  In  this  case,  in  order  that  the  sheriff's  sale 
might  be  said  to  have  extinguished  the  general  mortgage 
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resulting  from  Hendsley's  judgment  against  Haslett,  duly  westxhn  Dist. 
recorded,  it  should  be  shown  that  the  sale  under  it  has         i^^^- 
operated  the  extinction  of  the  obligation  flowing  from  the   oFrmrr  et  alT 
judgment  itself.  vt.        • 

The  manner  in  which  obligations  are  extinguished,  is  also  Gold  and  sii- 
treated  of  and  detailed  in  the  2126th  article  of  the  Louisiana  J^n^'^e^d 
Code.  Payment  is  first  mentioned,  and  is  the  mode  by  in  payment  of 
which  the  obligation  in  question  can  only  be  supposed  to  be  twelve  months' 
extinguished,  if  at  aU.  S,- V^j'^^  (^^ 

As  gold  and  silver  only  can  be  legally  tendered  in  the  adjudication  ot 
payment  of  debts,  it  follows  that  a  twelve  months'  bond,  taken  debtor,  seized 
for  the  price  of  the  adjudication  of  property  seized  and  sold  hy  creditor**  is^^^no^ 
a  creditor,  produces  nothing  more  than  a  bond  with  security  thing  more  thnn 

a  bond  and  secu- 

and  a  mortgage  immediately  on  the  property  sold,  and  it  rity  with  mort- 
cannot,  therefore,  have  the  immediate  eflect  of  discharging  p^^^Midt  ^u^ 
or  extinguishing  the  original  obligation.  J*"^?J»  ^o««  ^ 

It  is,  however,  contended,  that  although  the  sale  of  the  original  obiiga- 
slave  may  not  have  the  eflect  of  extinguishing  the  general  ment.  ^^  ^^  ^' 
mortgage  under  which  the  seizure  took  place,  it  had  that  of  m^JtoeffectTh^ 
disincumbering  the  thing  sold  from  the  general  mortgage ;  paymentofmort- 
this  coiut  having  often  held  that  a  judicial  sale  made  to  eflect  S^the  e^t  of 
the  payment  of  mortgage  debts,  has  also  the  eflect  of  trans-  SJi^?*^^3^  f^l 
ferring  the  property  or  thing  sold,  free  and  unincumbered  of  andunincumber- 
the  mortgage  with  which  it  was  burdened,  in  the  hands  of  ga^  preyilmisiy 
the  mortgage  debtor;  even,  when  it  was  sold  for  a  price  ®^^**'^,^g^**Jj^ 
which  left  part  of  the  mortrage  debt  unpaid.  This  is  certainly  ^pr  »  lew  s"m 

I  1  .  1  •    J-   •   1       1     •    .      r      i_       /   than     that     for 

true  when  the  property  passes  by  a  judicial  sale  mto  the  hands  which  it  was 
of  any  other  person  except  the  mortgage  deblor.  In  the  hands  "  wSenT' mortl 
of  the  purchaser,  the  purchase  becomes  instantly  liable  to  all  B^se**  ^P™pe*i^ 

'  passes  by  a  jndi- 

the  judicial  or  legal  mortgages  with  which  all  the  rest  of  his  ciai  sale  into 
property  is  burdened.  So  in  the  present  case,  when  Haslett  SowSf?he"jid^ 
bouirht  the  slave  the  second  time,  it  was  immediately  aflected  ™®"^  debtor  and 

®  ...  mortgagor,     the 

by  the  general  mortgage  resulting  from  the  judgment,  as  well  mortgage  atuch- 
as  by  the  special  mortgage  given  in  the  twelve  months'  bond  and^thVpiiSS^ 
to  the  sherifl:  ^J^^'  ^^P"^ 

perty    free    and 

We,  therefore,  conclude  this  part  of  the  case,  by  saying,  unincumbered. 
that  the  sherifi^s  sale  and  twelve  months'  bond  taken,  did  not  sinre  is  seized 
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WisTxiar  DxiiT.  release,  free  or  disiucumber  the  slave  Raodal  from  the  original 

**^^'  mortgage  resuUiDg  from  the  judgment. 
owwxjTTvt^  I^  is  further  contended,  that  if  this  sale  did  not  extinguidi 
HBRDnjBT  n  AL.  ^^^  gcueral  mortgage,  nor  disincumber  the  slave  from  its 
and  sold  by  a  ^^^^i^y  i^  h^^  ^^  \^9At  the  effect  of  suspending  the  exercise 
jud^eDt  eredi-  of  the  Creditor's  right,  under  the  judgment,  until  he  had 
sed  iQ  \  the  exhausted  all  the  means  which  the  debtor  had  at  the  time  of 
fweive'  monks'  ^^^®»  ^^  Order  to  obtaiH  payment ;  and  that  the  vendee  of  the 
bond,  it  becomes  gjave  may  resist  the  attempt  to  have  the  slave  sold  under  the 

immediately  af-  ,   "^  .1111  i.  •  1  1  1 

fected  bj  the  general  mortgage,  until  all  these  means  are  fairly  exhausted. 
pge^nswdUng  I^  ^^  clear,  Haslett,  the  vendor  of  the  plaintiffs  in  the  injunc- 
from  the  mdg*  ^{qq^  could  uot  havo  Stayed  a  sale  on  the  special  mortgage  he 
by  the  special  gave  to  the  sheriff  in  the  twelve  months'  bond,  but  his  vendee 
moii|ji^  twelve  ^^^^  I^  ^^^  Akv^  cannot  be  sold  in  the  hands  of  the  vendee, 
Se'Scriff*'^^  ^  ^'^  cannot  complain  that  this  means  of  obtaining  payment 

So,  wbere  a  has  not  been  exhausted, 
hit  own  propel^      It  is  Urged  in  the  next  place,  that  the  appellants,  the  plain- 
monS«*bond^^h  ^^^®  *^  injunction  as  vendees  of  Haslett,  have  the  right  of 
is  not  reiewied  pajdug  his  debt,  and  in  doing  so,  to  be  subrogated  to  all  the 
mortgage' result-  Hghts  which  the  Creditor  had  to  compel  payment  from  his 

juSgm^r  under  *^^^^^^  *^*  >  ^^^^  **^  Hghts  have  been  impaired  by 
which    it   was  ^q  extension  of  credit  to  the  principd  debtor  by  the  creditors 

consenting  to  the  sale  oi  the  property  surrendered  by  Haslett 

to  all  his  creditors ;  and  the  neglect  of  the  seizing  creditors, 

to  record  the  sheriff's  sale,  from  which  a  special  mortgage 

resulted. 
This  leads  to  an  inquiry  into  the  obligations  of  a  creditor, 

(the  subrogation  of  whose  rights  may  be  claimed)  to  preserve 

those  rights  unimpaired. 

It  being  of  the  nature  of  the  contract  of  suretyship,  that 

the  surety  who  pays,  whether  willing  or  compulsively,  has  a 

There    >•   *  right  to  demand  the  subrogation  of  all  the  (^-editor's  rights  on 

tract     between  his  debtor,  his  property  and  his  sureties.     This  right  of  sub- 

Sbtor^d  ^Ae  rogation  is  the  consideration  (or  part  of  it)  of  the  oUigatioQ 

creditor,  wbich  ^hich  the  surcty  Contracts.     There  is  a  privity  of  contract 

compels  the  lat-  •'  1  .  ,  ,      ,       , 

ter  to  preserve  between  the  surety  and  creditor,  which  compels  the  latter  to 
Ibrroa-.^  ^^  *  preserve  his  rights  for  the  former.     If  the  preservation  of 
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Iheae  rights  be  pot  burdeafiome  to  the  creditor^  they  put  an  Wunm  Dm. 
end  to  all  trouble  when  the  day  of  payment  arrives,  by  insists  ^^^' 
iiig  OQ  payment  from  the  surety.  No  one  can  become  surety  onurr  n  al. 
against  the  creditors  will,  though  he  may  against  that  of  the  „t^B^„  ^ 
debtor.  The  assent  of  the  creditor  is  of  the  essence  of  surety*-  ^  mbtequent 
slup ;  and  no  ode  can  complain  of  the  natural  consequehces  ™*^|^^^  ^ 
of  any  contract  into  which  he  may  enter.  original  mortga- 

A  sub6e({ueDt  mortgagor,  the  vendee  of  a  mortgagor,  having  ^^"^^ 
an  interest  to  discharge  anterior  mortgages,  has  the  right  of  ^^^"^^^^^^^llltl^ 
donig  so ;  and  in  avaiUng  himself  of  this  right  to  claim  a  ges,  and  as  a 
subrogation  of  all  the  mortgage  creditor's  rights  whatever,  to  ^mlbr^atedto 
the  mortgaged  property.  But  between  these  two,  there  is  no  ^J^  *to^^ 
privity  of  contract ;  they  am  mere  volunteers ;  he  becomes,  mortgaged  pro- 
a  p(mterior  mortgagor  or  vendee  of  the  mortgagor,  without  ^^'ere  u  bo 
the  assent  or  knowledge  of  the  creditor,  and  may  have  done  Sact^tweerTa 
so  against  his  will.  He  is  under  no  obligation  to  pay  the  vendee  of  aniojt- 
creditor,  and  when  he  does  pay,  he  must  be  satisfied  with  creditor  of  the 
a  subrogation  to  these  rights  as  they  exist  JST^  mortga- 

By  indulging  his  debt<nr  with  a  delay,  or  in  any  other  man-  j^J^l^^^ 
ner,  the  creditor  may  facilitate  the  payment  of  his  debt.  We  dhor  may  in- 
cannot  see  that  the  law  forbids  him  to  do  so ;  and  to  obtain  wt£\  delay,  or 
seme  advantage  for  the  interest  of  others  between  whom  and  ^    ^^  S^ 

^  manner  to  £m»u- 

him  there  is  no  privity  of  contract,  and  who  do  not  incur  any  ute  the  payment 
obhcation.    We  cannot  see  how  the  rightd  of  a  mortgagee  OTt^oiatiae  die 

there  being  a  second  mortgagor,  or  the  sale  of  the  mortgaged  gee>  betweoa 
preaiises ;  though  the  latter  may  make  some  difierence  in  no  priTity  of 
practice,  when  the  mortgagor  seeks  to  exercise  his  light  of  ^^^'A^mortnge 

mortgage.  creditor   haviAg 

•wwTt         I  >         1  .1  1.  •  1  1  i.  1      the  vendor's  pri- 

What  has  just  been  said,  applies  with  equal  force  to  the  Tiiege,andmort- 
objection  whkh  has  bben  taken,  that  the  seizmg  creditor  did  SflJ^^f^ 
not  efiectiiaUy  pursue  Haslett's  sureties  in  the  origind  pur»  ^     additional 

*'   *  or         mortgage   by   a 

chase,  and  at  the  sheriff's  sale.  •  judgment     and 

Davis,  one  of  the  intermediate  vendees  between  Haslett  ^^po^c^^ 
and  the  present  plaintiffs  in  injunction  died,  and  at  the  probate  J^^  wttb*"**** 
sale  d'  his  succession  this  same  slave  was  sold,  and  purchased  ritr,  maTpprsue 
by  Irwin.  It  is  contended  that  the  dave  passed  to  the  pur-  med^es^  by^seil 
chaser  at  this  sale,  free  and  unincumbered  as  to  ofi  anterwr  ^^J^^^  -Jf 
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WBvnmir  Dm.  mortgages,  and  consequently  as  to  all  those  under  which  he 
"^'  was  seized  in  the  present  case.  The  objebt  of  a  probate  sale 
omrETRAiT  ^^  ^  succession,  is  to  procure  money  with  which  to  pay  off 
HnnMlUT  n  ^^^  discharge  all  the  debts  due  by  the  estate,  on  hypothecary 
the  hands  of  ^^^  chirographary  claims  against  it  The  proceeds  of  the 
third  possesaor,  sale,  or  price  of  the  property  sold,  takes  the  place  of  the 
^liixif^^hrKirel  thing  sold,  and  the  mortgage  or  chirographary  creditors 
**  ThcpriTiieirei  ^^^^^^^  ^®i'  rights  and  enforce  their  claims  on  the  proceedi, 
md  mortgages  of  which  before  thesale^  they  had  on  the  things  themselves, 
perty  sold  at  the  But  the  rights  of  Creditors  of  other  persons  than  the  deceased, 
SSSS^!?*  "ill  ^^^^  *>Uow  the  thing  or  property  into  his  hands,  remain 
^^^  the  price,  unaffected  by  the  sale.  So  the  rights  of  the  present  defend- 
ser  takes  the  ants  and  appellees  in  the  injunction,  (who  were  creditors  of 
rf  iMumtea^  Haslett  and  not  of  Davis)  were  not  affected  by  the  sale  of  the 
when  these  ere-  glave  in  question,  at  the  probate  sale  of  Davis's  succession. 

oitors  were  ere-  *  '  *  ..ij.! 

ditors  of  the  de-  It  appears  to  this  court,  from  the  view  taken  of  the  case  on 
not,  then  "their  ^^  merits,'  that  the  injunction  was  properly  dissolved,  but  that 
™J^^gp*  ^°*-  the  District  Court  erred,  in  our  opinion,  in  allowing  to  the 
tf  into  whosoe-  defendants  any  damages,  except  their  costs. 
QOTie.  ' '  °^^  The  practice  of  courts  in  giving  damages  on  the  dissolu- 
i83S^reiati^  to  ^^^  ^^  ^^  injunction,  against  the  party  obtaining  it  and  his 
imaiietions,  dr>-  sureties,  was  Unauthorised  by  any  law,  until  the  year  1831, 
oipie  estahi^ed  {^u  Sesrion  Ads^  page  102.)  The  statute  which  was  then 
C^i^  ^(?'x^  enacted,  has  been  held  and  decided  to  be  applicable  only  to 
ife^,  87,)*<that  persons  who  were  privy  to  the  judgment,  the  execution  of 
exist  between  which  is  enjoined.  The  law  contemplates  a  privity  to  exist 
i^JS^^^dgl  between  the  party  enjoining,  and  the  judgment  which  is 
ment  enjoined."  enjoined.    See  Barie  vs.  BorUt  f.  m.  c.  et  oL  5  Louiriana 

to    entitle    the   n  qiv 

party  to  damft-  HepOftif  o7. 

^^  The  legislature,  however,  was  pleased  in  1833,  to  disallow 

in  future  the  distinction  which  formed  the  basis  of  the  deci- 

,     sion  of  this  court  in  that  case.     The  present  defendants,  can- 

_        . .       not,  therefore,  avail  themselves  of  the  act  of  1833,  because 

,To   entitle  a       ^        .  '         ,  .  .  ' 

party  to  an  in-  the  plaintiffs  obtained  their  injunction  before  the  passage  of 

crease  of  dama-  .1     ^  i 
ges,      for     the  that  laW. 

wrongful  suing      ^pj^^  conclusiou  at  which  the  court  has  arrived  on  this 

out    an    injunc- 
tion, suit  must  point,  renders  an  examination  of  the  claim  of  the  defendants 

be  instituted  on^,  ^i-j  ^  ijr  jjl* 

the  bond.  to  havc  the  judgment  appealed  from,  amended  by  increasing 
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Ibe  damages  allowed  to  them  in  the  first  instance.     This  Wmtsm  Dist. 
remedy  must  be  sought  on  the  injunction  bond.  ^^^' 

OFFCTTIT  AL. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  HKinisLncTAL. 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  proceeding  to  give  such  a  judgment  as  in  our 
opinion  ought  to  have  been  rendered  in  the  court  of  the  first 
instance,  it  is  ordered,  adjudged  and  decreed,  that  the 
injunction  be  dissolved,  so  as  to  allow  the  defendants  to  pro- 
ceed with  their  order  of  seizure  and  sale  of  the  slave  Randal, 
until  a  sufScient  sum  is  raised  to  pay  the  balance  due  to  them 
on  the  original  price,  to  wit,  the  sum  of  seven  hundjfed  and 
fifty-four  dollars,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum,  from  July  19th,  1829,  and  costs  of  the  seizure  and 
sale.  And  it  is  further  ordered,  that  the  costs  of  the  court 
below  be  borne  by  the  plaintiffs  in  injunction ;  and  those  of 
the  appeal,  to  be  paid  by  the  defendants  and  appellants. 
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GAILLARD  V8.  XABAT  ET  AU  xJSiSS-  ^SS*. 


APPEAL  FROM  TBI  COURT  OF  THR  FIRST  JUDICIAL  OI8TRIOT.  OAIUARB 


In  an  iction  for  the  resciBiion  of  the  sale  of  a  slave  as  fraudulent,  for  alleged 
oonoealmentof  the  vice  of  drunkenness,  by  representing  her  to  be  a  good 
funue  iervatU^  on  the  part  of  the  seller,  it  will  not  be  considered  a  case  of 
pedhibition,  but  one  of  fraud. 

Whether  the  seller  of  a  slave  knew  of  the  existence  of  the  vice  of  dnmken- 
nessand  concealed  it?  is  a  question  for  the  Jury  :  and  judgment  rescind- 
ing the  sale  will  be  a£Brmed,  when  the  verdict  finding  the  fraud  is  not  so 
nnsnpported  by  evidence,  as  to  authorise  the  court  to  disturb  it. 

This  is  an  action  for  the  rescission  of  the  sale  of  a  negro 
woman  and  her  daughter,  on  the  part  of  the  purchaser,  on 
the  ground  of  fraud,  false  representation  of  her  qualities,  and 
concealment  of  the  vice  of  drunkenness,  by  the  seller.  The 
case  was  submitted  to  a  jury  on  all  the  evidence  adduced, 

who,  after  hearing  the  arguments  of  counsel,  returned  a 

— . I 

Note.— Judge  Matthews  was  absent  during  this  month,  and  did  not  join 
in  any  of  the  opinions  delivered. 
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UBAT  sr  tl^ 


LABAT  BT  AL. 
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<     • 

EABTBrnn  Dm.  verdict  for  the  plainiiif,  rescinding  the  sale,  and  restoring  the 
December,  I8SS.  gjj^ygg  ^^  ^^^^  defendant,  and  requiring  him  to  return  the  jntce ; 

oAiuABD      and  also  in  favor  of  the  defendant  against  her  warrantor ;  she 
paying  costs. 

After  an  unsuccessful  attempt  to  obtain  a  new  trial,  the 
defendant,  Madame  Labat,  appealed. 

Denisy  for  the  appellant,  contended  that  the  verdict  in  this 
cas^,  was  against  law  and  evidence,  and  that  drunkenness  is  not 
a  redhibitory  vice,  so  as  to  authorise  the  rescission  of  the  sale. 

JZotf/,  cotUrOy  and  for  plaintiff,  urged,  that  in  the  sale  of 
slaves,  where  a  false  representation  of  their  qualities  and 
characters  is  alleged  and  charged  upon  the  seller,  the  ques- 
tion is  one  bf  fraud,  and  the  sale  only  voidable  on  this  allega- 
tion being  sustained.     Lomsiana  Code^  1843. 

2.  The  present  case  is,  therefore,  merely  a  question  of 
fraud,  in  which  the  jury  were  the  proper  judges,  who  have 
found  against  the  defendant.  The  judgment  thereon  must 
be  affirmed. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  in  his  petition  that  he  had  purchased 
of  the  defendant,  Labat,  a  slave  named  Marie  Jeanne,  alias 

/  Lafille,  and  her  daughter,  named  Cecilia,  for  the  price  of  one 
thousand  dollars,  for  which  he  gave  his  note,  endorsed  by  his 
father.  That  the  defendant  and  her  husband,  from  whom 
she  is  separated  of  property,  both  knew  at  the  time  of  the  sale, 
that  he  wished  to  purchase  her  as  a  confidential  house  servant, 
and  that  at  divers  times  they  represented  her  as  a  first  rate  house 
servant,  trusty,  sober  and  honest.     But  he  avers  that  she  was, 

.  on  the  contrary,  to  the  knowledge  of  the  defendant,  an  habitual 
drunkard,  both  before  and  at  the  time  of  the  sale ;  that  she  was 
unworthy  to  be  trusted  and  unfit  to  be  used  as  a  house  ser- 
vant, and  that  he  was  induced  to  purchase  by  the  false 
representations  and  suppression  of  truth  made  by  the  defend- 
ant. He  prays  that  the  sale  may  be  avoided  as  fraudulent, 
and  the  defendant  condemned  to  refund  the  price  and  to  pay 
damages. 
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The  defendant  in  her  answer,  'denied  all  the  facts  and  eaitkuk  dist. 
allegations,  except  that  she  sold  the  slave  by  act,  before  -P^'^^^^^*^^^^' 
Caire,  notary  public,  and  she  calls  on  her  warrantor,  Mrs.      saillabi}     • 
Fitzgerald,  who  was  thereupon  made  a  party.     The  case  was    ,.^^0.^^^  ^i,. 
Cried  by  a  jury,  whose  verdict  was  in  favor  of  the  plaintiff, 
and  also  in  favor  of  the  warrantor,    and  the    defendant 
appealed. 

Her  counsel  contends  that  tne  verdict  is  contrary  to  law    in  an  action  for 

,        .,  :i  .t    ^  J        1  •         .  ji  •!_•.  •         Uic  rescission  of 

and  evidence,  and  that  drunkenness  is  not  a  redhibitory  vice,  the  nie  of  a  slave 
It  appears  to  us,  obviously,  that  this  is  not  an  action  of  "i^'^"^**'^^^ 
redhibition,  and  it  is,  therefore,   not  necessary  to  inquire  ™ent  of  the  vice 

1111.        Ill  1  1  1  .  of  drunkenness, 

whether  habitual  drunkenness  be,  or  be  not  such  a  vice  as  by  repi^esentinp 

would  entitle  a  purchaser  to  sustain  such  an  action .  ^MueJervatu^n 

The  plaintiff  claims  a  rescission  of  the  contract,  not  on  the  ^*S  i»*r^  *^C,^® 

11  I       1     t  .    1.  II  M  •  1    i.        .  .  seller,  It  Mill  not 

ground  that  such  a  habit  forms  a  redhibitory  defect  in  a  slave,  be  considered  a 
but  on  the  alleged  false  assertion  on  the  part  of  the  defend-  ^,  baronc  of 
ant,  of  the  qualities  of  the  slave  in  question,  on  a  fraudulent  ^^^^ 
concealment  of  her  vices  or  defects,  and  he  relies  upon  article 
1841  of  the  Louisiana  Code. 

That  article,  which  treats  of  the  nullity  of  agreements 
resulting  from  fraud,  or  the  artifice  of  one  party  as  to  any 
material  part  of  the  contract,  with  design  to  obtain  some 
unjust  advantage,  declares  that  **a  false  assertion  of  the 
value  or  cost  or  quality  of  the  object,  will  constitute  such 
artifice,  if  the  object  be  one  that  requires  particular  skill  or 
habit,  or  any  difiScult  or  inconvenient  operation  to  discover 
the  truth  or  falsity  of  the  assertion  ;''  and  the  same  article 
enumerates  among  other  objects,  as  referable  to  this  rule,  seller  of  a'^siaye 
"slaves  sold  with  a  false  assertion  of  their  qualities,  or  a  j^ij^^e^of**  5h« 
concealment  of  their  vices  or  defects."  vice  of  dmnk- 

The  defendantj^  in  answer  to  interrogatories,  admits  that  ceaied  it?  is  "a 
she  represented  Marie  Jeanne  as  a  good  servant,  buC  denies  jlll^??*and*°JudK- 
anv  knowledge  of  her  habit  of  drinkincf  to  excess.     The  *?*"*  rescinding 

J  .    •  L    .      i_  ,_.  the  sale,  will  be 

term,  good  servant^  is  very  vague,  but  a  house  servant  addicted  affirmed  when 
to  the  habit  of  drunkenness,  hardly  deserves  the  epithet,  lll^  ^h!?f«ud  ll 
Whether  the  defendant  knew  of  the  existence  of  such  a  habit  notwunwipport- 

cd  Dv  evidence  an 

or  not,  and  concealed  it  from  the  plaintifT,  is  a  question  which  to  authorise  th<- 
wa«  submitted  to  the  jury.    The  habit  is  proved  to  have  T""  '"  '"'^"* 


to  CASES  IN  THE  SUPREME  COURT 

Bas^bbh  Dir.  existed  both  before  and  after  the  sale,  and  the  verdict  of  the 
^^^*^'''^*  ^^^-  jury  is  not  so  unsupix^rted  by  evidence,  as  to  authorise  this 

court  to  disturb  it 


nAiKiuxLKOAii      It  ]^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  aflSrmed,  with  costs. 


HOFFMAN  V8,  PONTCHARTRAIN  RAIL  ROAD  COMPANY. 

APPJBAL  FEOM  THB  PIBHB  COUET  ffOft  TBB  r4EUB  AND  OXTT  OV 

NKW-OELBANS. 

Where  a  balance  ib  ehown'to  be  dae  by  a  company  to  A,  who  aeBigns  it  to 
(    B,  and  the  latter  saes  for  its  recorery,  the  company  cannot  produce  in 
evidence,  mother  contract  between  them  and  A,  the  aarignor,  to  show 
his  ftilnre  to  perform  it,  and  that  he  owes  them  damages  on  it. 

The  defendant  cannot  set  up  a  claim  against  the  adverse  party  for  unliqui- 
dated damages  on  a  contract,  in  compensation  of  a  liquidated  demand. 

The  plaintiff  sues  as  assignee  of  John  Grant,  to  recover  the 
sum  of  five  hundred  and  two  dollars  from  the  Rail  Road  Com- 
pany, which  sum  stood  as  a  balance  due  Grant  on  the  com- 
pany's books,  and  was  by  him  transferred  to  the  plaintiff. 

The  defendants  pleaded  a  general  denial,  and  aver  that 
nothing  was  due  from  them  to  Grant,  the  assignor,  and  that 
he  had  failed  to  perform  any  of  his  contracts  or  engagements 
with  them,  by  which  they  had  sustained  damage  lo  more 
than  one  thousand  dolIar& 

The  parish  judge  decided  that  the  claim  of  the  plaintiff 
resulted  from  an  assignment  made  to  him  by  John  Grant,  of 
a  liquidated  balance  of  five  hundred  and  two  dollars  against 


TAAHTBAILaOAl) 
COMFANY. 
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ihe  defendants^  which  balance  was  dae  him  for  the  comple-  Eaktevit  Diit. 
tion  of  several  independent  and  distinct  contracts,  and  which  ^^^L^^ 
was  stated  to  be  dae  him  on  the  books  of  the  company.  howwhmx 

S.  That  the  assignment  from  Grant  to  the  plaintifi^  was  thb  jpovtchab- 
regularly  and  legally  made. 

S.  That  the  defendants  have  not  pleaded  compensation ; 
and  even  if  they  had,  the  nature  of  their  claim  forbids  its  being 
anliqnidated. 

On  the  trial,  the  defendants  offered  in  evidence  a  written 
contract  of  Orant,  the  assignor  of  the  plaintiff,  with  the  com- 
pany to  build  a  breakwater,  in  order  to  show  that  Grant  had 
jailed  to  comply,  and  that  this  suit  was  {nremature,  by  which 
the  company  had  sustained  damages  to  the  amount  of  more 
than  one  thousand  dollars ;  this  testimony  was  objected  to  by 
the  {riaintifi^  and  excluded  by  the  court ;  and  the  defendants 
took  their  bill  of  exception. 

Judgment  was  rendered  for  the  amount  of  the  plaintiff's 
claim,  and  the  defendants  appealed. 

Hoffmaoj  in  proprUi  personit. 

Pdree,  for  the  appellants. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case,  sues  as  assignee  of  John  Grant, 
to  recover  of  the  defendants  a  balance  of  five  hundred  and 
two  dollars  and  seventy^ight  cents,  alleged  to  be  due  him  for 
services  as  superintendent  for  driving  piles,  making  and 
finishing  wharf,  and  for  laying  turn  outs,  under  sundry  con- 
tracts with  the  company. 

The  defendants  in  their  answer,  deny  that  they  are  in- 
debted to  John  Grant,  and  aver  that  if  their  Secretary 
reported  a  balance  in  his  favor,  he  had  no  authority  from 
them  to  do  so.  They  further  allege,  that  John  Grant  never 
completed. any  of  his  contracts  with  them,  and  has  thereby 
caused  them  damage  to  the  amount  of  one  thousand  dollars. 

The  books  of  the  company  Exhibited  on  trial,  show  a 
balance  due  to  Grant,  and  notice  to  the  company  of  the  trans- 
fer, was  proved. 


«2  CASES  IN  THE  SUPREME  COURT 

RArrxRir  Din.  Oil  the  trial  of  the  case,  the  defendants  offered  to  read  in 
''*^^^'"*^*  ^^^'  evidence  a  contract  betw.een  Grant  and  the  company,  for  the 
KATTiAKDPuov  construcUou  of  a  breakwater,  and  witnessefl  to  prove  that  the 
^cKKn%    contract  had  not  been  completed,  and  that  damages  had  been 


Where  a  bai-  sustained,  to  the  amount  of  one  thousand  dollars.  The  evi- 
be  due  bya^m^  deuce  was  rejected,  and  a  bill  of  exception  taken.  We  think 
MMTM  i^to^B*  ^^^  Court  did  not  err  in  rejecting  the  evidence.  The  contract 
and  the  latter  was  distinct  from  those  upon  which  the  plaintiff's  assignor 
'  covcry;  the  eom-  claimed  a  balance,  and  the  defendants,  even  as  against  Grant, 
Sttce inevidenoe  ^ould  not  set up a  claim for  unliquidated  damages,  in  compen- 
another  eootraet  sation  of  a  liquidated  demand.     No  time  was  limited  by  the 

between      tliem  -         •  i     •  <*     ■        «         i  .  i 

and  A,  the  as-  Contract  for  the  completion  of  the  break-water,  and  no 
&uJ:J^  averment  was  made,  much  less  evidence  oflered  to  show  that 
form  It,  and  that  Grant  was  legally  in  delay  in  relation  to  the  fulfilment  of  his 

he    owee    them  o      j  j      ^ 

damages  on  it    Contract.    Without  such  previous  evidence,  no  damages  could 

The  defendant  (j^  recovered  in  a  direct  action  against  Grant, 
oiaimagidnstthe      The  appellee  asks  this  court  to  award  him  ten  per  cent 
JJ^rjjIJJJ^^  damages  for  a  frivolous  appeal.    But  we  think  this  is  not  one 
ma^^  on  a  con-  of  the  cases  in  which  we  should  feel  authorised  to  inflict  so 

tract,  in  eompen-  .  ^,  ,, 

sationof  aiiqui-^severe  a  penalty  on  the  appellant. 

dated  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


RATTI  AND  PIPON  VS,  THEIR  CREDITORS. 

ArrSAL   FROM    THE    PARI8U   COURT  FOR  THB    PARISH   AND   CITT    OF 

NEW-ORLEANS. 

Where  an  order  of  arrest  issues  on  the  affidavit  of  a  single  creditor,  im- 
prisoning the  insolvent  and  for  the  sequestration  of  his  property,  this  act 
inures  to  the  benefit  of  all  the  creditors. 

The  sequestration  when  once  made,  is  irrevocable,  except  on  payment  of 
the  debts  of  all  the  creditors. 
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Tha  person  of  the  InBoWent  may  be  discharged  from  imprisonment  on   CjurrcK^r  Dier. 

giving  security;  bat  the  penalty  of  the  bond  should  be  large  enough  to  J^cember,  1835. 

coyer  all  the  debts  uid  to  indemnify  all  the  creditors,  in  case  of  its  breach,  batti  aitd  pipox 
The  condition  of  the  bond  is,  that  the  insolvent  shall  remain  within  the    ,ffi„^  crev's. 

jurisdiction  of  the  court  until  the  definitive  judgment  of  homologation  of 

all  the  proceedings ;  any  partial  homologation  will  be  disregarded. 

On  the  11th  March,  18S5,  the  plaiotiffs  filed  their  petition, 
accompanied  by  a  schedule  of  their  debts  and  effects,  with  a 
list  of  creditors  and  general  statement  of  their  affairs,  alleg- 
ing their  inability  to  meet  their  engagements,  and  praying 
for  a  meeting  of  their  creditors  to  deliberate  on  their  affairs. 
They  pray  that  a  surrender  of  their  property  be  accepted,  and 
that  a  discharge  from  their  debts  be  granted  thero. 

The  cession  of  property  was  accepted  by  the  judge,  and  a 
meeting  of  creditors  ordered  to  be  held  before  a  notary  on  the 
24th  of  March. 

On  the  next  day,  F.  Verrier,  J.  Soulet  and  D.  Bord^res, 
creditors  of  the  insolvents,  filed  their  affidavits,  suggesting 
that  the  books  of  the  insolvents  were  not  brought  into  court, 
and  that  a  fair  surrender  was  not  made  of  their  property. 
Upon  this  afBdavit,  an  order  issued  for  the  sequestration  of 
all  the  property  of  the  insolvents,  and  Verrier  and  Bord6res 
appointed  provisional  syndics,  on  giving  a  security  bond  in 
the  penalty  of  sixty  thousand  dollars. 

On  the  15th  March,  J.  Weills,  another  creditor,  presented 
his  opposition  and  affidavit,  suggesting  fraud  and  conceal- 
ment, on  the  part  of  the  insolvents,  and  praying  that  they  be 
arrested,  imprisoned  and  deprived  of  the  benefit  of  the  insol- 
vent laws.  .The  order  of  arrest  was  granted,  and  the  insol- 
vents imprisoned  accordingly,  until  they  furnished  security 
for  the  sum  of  sixty-six  thousand  dollars,  the  amount  of  their 
debts  set  forth  in  the  schedule. 

On  the  SOth  March,  Messrs.  Verrier  and  Bord^res,  filed 
their  opposition,  suggesting  fraud  and  the  concealment  of  the 
books  and  persons  of  the  insolvents  from  their  creditors; 
praying  that  they  be  deprived  of  the  benefit  of  the  insolvent 
laws,  and  requiring  them  to  answer  on  oath,  interrogatories  • 
touching  the  state  of  their  business  and  pecuniary  affairs. 


24  CASES  IN  THE  SUPREME  COURT 

BAjmu  D«T.  The  proceedings  before  the  notary  were  closed  on  the  24th 
^^'^'"'^'''  ^^^'  of  March,  and  on  the  4th  of  April  were  brought  by  the  syndics 
RATiiAvsnroK  into  court  and  homologated,  and  an  order  obtained  fixing  the 
THsiB^BXD's.    terms  and  ordering  a  sale  of  the  ceded  property. 

The  insolvents  took  a  rule  on  the  cppodmg  creditors,  to 
show  cause  why  the  order  of  arrest  should  not  be  set  aside, 
or  the  a$mmnt  of  the  security  diminished,  on  the  ground  that 
the  affidavit  was  insufficient,  no  sum  being  specified ;  that 
the  amount  of  bail  is  excessive  and  not  authorised  by  law ; 
and  that  the  allegations  in  the  affidavit  are  untrue. 

The  court,  after  hearing  the  arguments  of  counsel,  deter- 
mined that  the  affidavits  were  sufficient  to  authorise  the  im- 
prisonment of  the  insolvents  under  the  22Sd  article  of  the 
Code  of  Practice,  and  the  9th  section  of  the  act  of  1817. 
ride  2  Moreau's  Dig.  426. 

2.  That  the  declaration*  on  oath  of  one  or  more  creditors 
to  arrest  the  insolvent,  inures  to  the  ben^t  of  all  the 
creditors.  ' 

S.  According  to  the  Loviaiana  Code^  article  2170,  and  first 
section  of  the  act  of  1817,  it  is  only  by  making  a  hcnt  fidt 
surrender,  that  the  insolvent  avoids  imprisonment.  But  when 
he  is  attacked  as  fraudulent  by  one  or  more  creditors,  imprison- 
ment, either  actual  or  constructive,  follows. 

4.  That  the  person  of  the  insolvent  represents  the  creditors 
to  the  whole  amount  of  their  claims,  until  final  settlement  and 
homologation  of  the  proceedings. 

5.  The  bond  required  of  the  insolvent,  to  obtain  their 
enlargement  in  such  cases  as  this,  should  be  for  the  whole 
amount  of  the  claims  of  the  creditors  ;  and  to  ascertain  this 
amount,  is  to  deduct  from  the  amount  of  debts  due,  that  of 
the  property  actually  surrendered,  making  allowance  for 
necessary  costs  and  expenses. 

6.  In  this  case,  the  amount  of  the  debts  as  sworn  to  at  the 
foot  of  the  bHaia^  is  sixty-six  thousand  one  hundred  dollars, 
and  the  proceeds  of  the  surrendered  property,  about  twenty-* 
five  thousand  dollars,  which  deducted,  leaves  the  round  sum 
of  forty-one  thousand  dollars,  to  which  the  bail  must  be 
reduced. 
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SouU^  for  the  appellants,  made  the  following  points  i  fiAst-ERir  Dibt. 

1.  The  amount  due  to  the  creditor  who  obtained  the  order  ^^^^^^  ^^^' 
of  arrest,  is  alone  to  be  considered,  in  order  to  determine  the  rattiaudpipov 
amount  of  the, security  to  be  given.  theiiicmd»«. 

2.  The  affidavit  of  one  creditor  cannot  benefit  the  other 
creditors,  who  do  not  choose  to  resort  to  the  same  remedy.^ 

S.  In  this  case,  Messrs.  Bord6res  and  Verrier  cannot  be 
considered  as  acting  for  the  mass  of  the  creditors. 

4.  The  proceedings  before  the' notary,  stand  homologated    , 
for  all  the  creditors ;  except  those  who  have  made  sugges- 
tions of  fraud  within  the  time  restricted  by  law ;  the  bail 
should,  therefore,  be  reduced  to  the  amount  of  their  claims 
only. 

CdiMn^  contriL 

Jtfartin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  of  insolvency.  The  insolvent  debtors  seek 
the  reversal  of  a  judgment  of  the  Parish  Court,  which  rejects 
their  claim  for  a  reduction  of  the  sum  for  which  a  bond  was 
required  of  them  on  their  application  to  be  discharged  from 
imprisonment,  under  an  order  of  arrest  which  issued^  on  an 
affidavit  made  by  one  of  the  creditors,  suggesting  fraud, 
according  to  the  provisions  in  the  ninth  section  of  the  act  of 
1817.     2  Mareaufs  Digest,  426. 

The  parish  judge  required  bail  to  the  full  amount  of  all  the 
debts,  according  to  the  schedule,  after  deducting  the  value  of 
the  property  surrendered. 

The  counsel  for  the  insolvents,  in  the  argument  of  the 
case,  advanced  the  following  positions  and  grounds : 

1.  The  siun  due  to  the  creditor  who  provoked  the  arrest, 
ought  alone  to  have  been  considered  in  fixing  the  amount  of 
the  security  to  be  given. 

2.  The  affidavit  of  the  creditor  obtaining  the  order  of  arrest, 
cannot  be  of  any  avail  to  any  of  the  others. 

5.  This  creditor  cannot  be  considered  as  acting  for  the 
benefit  of  the  mass  of  creditors. 
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Eastbbx  UisT.  4.  The  proceedings  before  the  notary  have  been  honiolo- 
^^^^^^'"''^^  '«^^-  gated  as  to  the  creditors  who  did  not  suggest  fraud. 
BAiTiAirBPiroN  On  the  affidavit  of  a  creditor,  an  order  is  to  issue  for  the 
THBiKcuD'to.  ^^^^  of  ^^  insolvent,  and  the  sequestration  of  any  property 
Where  an  or-  he  may  have  failed  to  surrender.  This  act  is  for  the  benefit 
sues  on  thTaffil  ^^  ^  ^^  crodlton^  and  not  for  that  of  the  applicant  alone : 
davit  of  a  sin||;ie  otherwise  the  sequestration  should  not  be  made  of  property, 

creditor,  impna-  ^  r     r      .? » 

oning  the  inioi-  exceeding  in  value  the  amount  of  the  debt.  The  sequestra- 
•equetMion  of  ^^^  wheu  onco  made,  is  irrevocable,  unless  on  payment  of  the 
|"j?~Pfry»^"  debts  of  all  the  creditors ;  for  all  of  them  are  ihterested  therein. 

act  inures  to  the  ' 

bendEitof  aiithe      The  pcfson  of  the  iusolveut  may,  indeed,  be  discharged 

creditors.  ^•»  ^  ••  "^vai* 

The  sequestra-  "Om  impnsoument  on  giving  security ;  but  as  his  arrest  was 
SSJde'^ii^'^nSi^  ordered  for  the  benefit  of  all  the  creditors ;  and  the  penalty  of 
cable,  except  on  the  bond  should  be  large  enough  to  secure  the  performance 
debts  of  all  the  of  the  Condition,  which  is  to  indemnify  the  party  interested, 
^^^e^rson  of  ^  ^^*®®  ®^  ^^  breach.  The  parish  judge  was,  therefore, 
^^  ..  iBMi^nt  correct  in  taking  into  consideration  all  the  debts  of  the  insol- 

may  be  dischare-  ^ 

ed  from  imptis-  vcuts ;  and  the  affidavit  on  which  the  order  of  arrest  was 
higi^uri^:^ut  gnmted,  inured  to  the  benefit  of  all  the  creditors. 
bcmST^^d^^  As  after  a  cum  banarwn,  the  property  of  the  debtor  is  pro- 
ii^  enough  to  tected  from  the  attacks  of  any  individual  creditor  on  his  own 
dbbts  and  to  in!  accouut,  it  foUows  that  all  the  measures  he  may  regularly 
^™|jjy  fn  case  ^^^^^  ^  ^^  ^^^^  ^  sccure  any  piart  of  the  property,  must  be 
of  its  breach,      available  and  benefit  the  mass  of  the  creditors. 

So  under  the  11th  section  of  the  insolvent  law  of  1817, 

already  referred  to,  the  conviction  of  fraud  upon  the  accusa- 

of  the  Ibond  T^  tiou  of  om  Creditor,  has  the  effect  to  deny  and  preclude  the 

^at  the  insolvent  insolvent  debtor  from  the  benefit  of  the  insolvent  laws  of  this 

shall        remain 

within  the  Juris-  state ;  and  as  the  condition  of  the  bond  is,  that  the  insolvent 
court  unui  the  shall  remain  within  the  jurisdiction  of  the  court,  until  the 
^^n"t*oflomdfI  definitive  judgment  of  homologaUon  of  the  proceedings  had, 
gation  of  all  the  under  the  surrender  of  his  property,  the  judge,  in  fixing  the 
v«^ti  hlmoio^  amount  of  his  security,  properly  disregarded  any  partial 
<S^^  "^  homologaUoa. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs  in  both 
courts. 
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Eastcan  Dmt. 
January f  lSd6. 
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MILLAUDON  M.  WBSTERN  MARINE  AOT)  PIRE  INSURANCE  CO. ^*'  ^. 
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TlVBITlLAlf  GS  OO 
AVraJXi  IBOX  THB  PIBIIB  OOVBT  ffOB  mS  PABIBB  AVD  CITT  OP  mnr-0BL1AB8.         >"»«'"^'"^      ' 

Where  a  policj  of  insonuice  against  firOf  ootofb  fifteen  thoueand  doUan  of 
the  property  ini nred ;  and  a  eecond  policy  is  taken  out  of  another  office 
on  the  same  property,  as  a  yalued  one,  which  is  endorsed  on  the  first 
policy;  it  cannot  have  the  effect  of  putting  the  first  office  in  duriori  eoiu^ 
or  to  con?eit  its  policy  from  an  open  to  a  Talued  one. 

If  a  sobsequent  policy  contain  no  proTision  in  respect  to  prior  insurances, 
the  amount  of  insurable  interest  in  it  will  be  the  same  as  for  the  first 
poli^ ;  for  the  assured  may  insure  again  and  again  the  same  property, 
bat  can  recover  but  one  indemnity,  and  this  he  may  recover  of  the 
first  or  subsequent  underwriters.  Those  who  pay  the  loss,  may 
demand  a  proportionable  contribution  from  the  other  underwriters,  who 
are,  in  this  respect,  sureties  for  each  other- 

fnsorance  on  merchandise,  furniture  or  buildings,  against  fire,  the  rules  as 
to  valuation  are  the  same  as  in  relation  to  a  ship  or  cargo.  If  the  policy 
is  open  in  its  form,  the  value  of  the  interest  must  be  proved. 

The  amount  of  interest  insured  in  a  subsequent  policy,  will  depend  on  the 
amount  insured  in  previous  policies.  A  cargo  valued  at  twelve  thousand 
doHais,  and  in  a  second  policy  was  insured  at  twenty^seven  thousand 
five  hundred  dollars ;  there  remained  an  unsuraUe  interest  of  fifteen 
thousand  five  hundred  dollars,  embraced  by  the  second  insurance. 

This  is  a  case  of  insurance  against  fire,  on  a  policy  executed 
by  the  defendants  the  4th  of  February,  18S4,  to  W.  T. 
Thompson,  and  by  him  transferred  to  the  plaintiff.  The 
latter  seeks  the  recovery  of  fifteen  thousand  dollars,  the 
amount  insured  therein,  on  a  block  consisting  of  five  houses 
or  tenements,  destroyed  by  fire,  as  in  case  of  a  total  loss. 

The  plaintiff  alleges  that  said  property  was  insured  against 
lo0B  or  damage  by  fire,  say  on  five  tenements,  on  each  build- 
ing three  thousand  dollars,  for  the  sum  of  fifteen  thousand 
dollars  for  one  year.  That  your  petitioner  caused  a  further 
insurance  of  fifteen  thousand  dollars  to  be  made  on  said  pro- 


«8  CASES  IN  THE  SUPREME  COURT 

EAvniix  jftn.  perly,  by  the  New-Orleans  InsuraDce  Company,  valuing  the 

Januarif,  1836.  g^nie  at  thirty  thousand  dollars,  of  which  due  notice  was 

MxtLAxmoiT'  given  to  the  defendants.    That  within  the  period  mentioned 

^'  in  the  policy,  the  said  buildings  were  totally  destroyed  by  fire. 


A»B  AMB  riBB  aud  wero  worth  the  full  sum  of  thirty  thousand  dollars  for 
which  they  were  insured,  and  he  has  sustained  damages  and 
loss  by  their  destruction,  to  that  amount  He  further  alleges 
he  made  the  necessary  preliminary  proof  and  demanded 
payment,  which  was  refused,  &c.  He,  therefore,  prays 
judgment  for  the  sum  of  fifteen  thousand  dollars,  with  interest 
and  costs. 

The  defendants  denied  they  were  indebted  to  the  amount 
of  the  sum  claimed ;  but  that  the  plaintiff  can  only  claim  the 
amount  of  the  actual  loss  or  damage  he  had  sustained  by  the 
fire  and  destruction  of  the  property  insured,  which  is  nine 
thousand  two  hundred  and  fifty  dollars,  and  that  they  have 
been  always  willing  to  pay  that  amount,  which  has  been 
tendered  since  the  institution  of  suit  They  pray  for  judgment 
and  costs. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 
The  evidence  fully  showed  the  destruction  and  loss  of  the 
property  insured,  by  fire,  and  its  value  to  exceed  the  sum 
insured  on  it.  The  policies  under  which  the  property  was 
insured  in  both  ofiices,  were  also  in  evidence.  The  conditions 
and  obligations  imposed  by  them  on  the  parties,  are  fuUy 
stated  and  set  forth;  in  the  opinion  of  the  court. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  plaintiff,  allowing  him  the.  amount  claimed,  and 
interest,  from  judicial  demand. 

The  judge  presiding,  charged  the  jury  that  <'  the  policy  sued 
on  was  an  open  one,  by  which  the  defendants  insured  three 
thousand  dollars  on  each  of  the  five  tenements.  Had  these 
tenements  been  destroyed  before  a  further  insurance  was 
effected  with  the  Orleans  Insurance  Company,  it  cannot  be 
doubted  that  the  defendants  would  have  had  a  right  to  require 
of  (he  plaintiff,  proof  that  the  property  was  worth  the  amount 
insured. 


XILLAUSOK 
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**  It  is  questionable  whether  the  subsequent  insurance  effected  Easterh  Dm*, 
in  the  Orleans  oflSce,  with  the  knowledge  of  the  defendants,  -^g»i«yy,  i«36. 
did  not  alter  the  first  policy  into  a  valued  policy.  In  'the 
policy  taken  out  of  the  Orleans  ofiice,  the  five  tenements  are   _,_!^- 

mm,  WISTKBl 

valued  at  six  thousand  dollars  each ;  and  it  is  a  proper  ques-  ■^^^^"i'  /i>^ 
tion  for  the  jury  to  decide,  whether  or  not  the  knowledge 
given  to  the  defendants  of  the  insurance  subsequently  effected, 
and  the  endorsement  made  by  them  on  their  own  policy, 
amounted  to  an  assent  on  their  part,  and  an  acknowledg- 
ment of  the  value  of  the  property  insured.  If  it  did,  the 
policy  of  the  defendants  thereby  assumed  the  character  of  a 
valued  policy ;  and  on  a  valued  policy,  the  party  assured 
must  recover,  unless  fraud  is  alleged  and  proved  by  the 
insurer. 

*^The  whole  question,  however,  relative  to  the  nature  or 
description  of  the  policy  in  this  case,  is  a  proper  subject  for 
the  jury  to  examine,  and  if  they  should  be  of  opinion  that  the 
original  policy  was  not  altered  but  continued  the  same,  an 
open  policy,  they  may  inquire  into  the  value  of  the  property, 
and  according  to  the  evidence,  fix  the  loss  sustained  by  the 
plaintiff,  and  the  amount  for  which  the  defendants  are  liable." 

The  defendants  excepted  to  the  charge  of  the  judge ;  and 
from  the  judgment  confirming  the  verdict,  they  appealed. 

SlUkU,  for  the  plaintiff. 

1.  The  rules  regulating  the  contract  of  indemnity  in  fire 
insurances,  do  not  differ  from  those  which  have  been 
established  in  relation  to  marine  insurances.  5  JokMoris 
RepartSy  373.  PhiUipa  on  /n^tfrance,  320.  1  HalFs  Reports, 
111,113. 

2.  This  policy,  if  taken  in  connection  with  that  of  the 
Orleans  Insurance  Company,  which  was  communicated  to 
the  defendants,  is  clearly  a  valued  policy  insuring  fifteen 
thousand  dollars  on  five  stores  valued  at  thirty  thousand 
dollars.  If  taken  separately^  without  reference  to.that  policy, 
the  defendants  are  bound,  by  their  own  showing,  to  pay  the 
full  amount  of  loss.  Where  a  policy  is  valued,  the  under- 
writers are  bound  l>y  it,  and  rannot  be  permitled  to  enter  into 


nrsu&iircx  co. 
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BAnsBH  Dm.  an  examination  of  value,  unless  upon  an  allegation  of  fraud 

/awflry,  1886.  ^y  misrepresentation.     5  Johnsmi^s  Reports^  S68.     PhilUps  on 

HnuLUMir  '  Insurance^  304-6.    4  Martin,  JV*.  S.,  661.     Ibid.  640. 

wsnwv  Ml-       ^"  ''''^^  testimony  shows  the  property  to  have  been  worth 

™*^« Jl"  the  full  amount  insured  on  it    This  was  a  question  of  fact 

submitted  to  the  jury,  and  the  court  will  not  disturb  their 

verdict,  unless  manifestly  erroneous. 

Maybinj  for  the  defendants. 

1 .  The  policy  sued  on  is  not  a  valued  policy.  Fire  policies 
are  usually,  though  not  invariably,  open  policies ;  and  the 
insurance  effected,  is  simply  one  of  indemnity  for  the  loss 
actually  sustained.  The  first  policy  taken  out  of  the  Orleans 
Insurance  office,  is  a  valued  one.  Hughes  on  Inswrancej  SIO. 
1  HalPa  Reports,  42.    4  Lomiana  RepartSy  289. 

2.  If  the  policy  sued  on  be  not  a  valued  policy,  then  the 
plaintiff  can  only  recover  the  actual  loss  he  has  sustained, 
and  no  more.  This  is  shown  by  the  evidence  to  be  but 
nine  thousand  two  hundred  and  fifty  dollars ;  as  ofifers  were 
made  by  builders,  to  re-build  the  property  destroyed  for 
eighteen  thousandfive  hundred  dollars;  the  defendants  paying 
one-half. 

S.  The  plaintiff  contends,  that  by  presenting  the  policy 
efiected  in  the  Orleans  office  on  the  same  buildings,  subse- 
quently, in  which  they  are  valued  at  thirty  thousand  dollars, 
to  the  defendants  and  their  endorsement  thereon  to  that 
effect,  was  a^n  assent,  on  their  part,  to  that  valuation,  and 
made  the  policy  sued  on  a  valued  policy.  This  inference 
cannot  be  made.  The  policy  itself,  and  the  6th  article  of 
its  conditions,  require  insurance  made  at  any  other  office,  to 
be  made  known  to  it,  and  that  only  a  rateable  proportion  of 
the  loss  be  paid.     2  Condyle  Marshall  on  Insurance,  788. 

4.  There  is  no  evidence  that  the  defendants  assented  that 
the  policy  taken  out  of  the  Orleans  office  was  a  valued  one : 
the  endorsement  gave  none ;  the  secretary  who  made  the 
endorsement,  gave  no  such  assent ;  and  the  charter  forbids 
it.  Being  a  corporation,  it  could  only  contract  in  the  mode 
prescribed  by  its  charter.     2  Cranch,  166. 
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5.  The  jury  allowed  interest  in  this  case,  which  was  EAnsnxDirr. 
erroneous.     Code  of  Practice,  664.    3  Louuiana  Reports,  373.  •fe>"">y.  '836. 
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BuUardy  J*.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  policy  of  insurance  against  fire,  nmlTm  nRx 
subscribed  by  the  defendants  upon  five  tenements,  three 
thousand  dollars  on  each.  The  total  loss  by  fire,  is  admitted 
within  the  time  limited  by  the  policy,  and  it  is  admitted  that 
the  value  of  the  property  greatly  exceeds  the  amount  under- 
written by  the  defendants.  The  case  would,  therefore,  be 
perfectly  free  of  difficulty,  independently  of  a  second  policy 
obtained  by  the  plaintiff  from  another  company  for  a  further 
sum  of  fifteen  thousand  dollars,  of  which  due  notice  was 
given  to  the  defendants,  and  the  second  policy  endorsed  on 
the  first.  The  defence  in  this  case  turns  upon  the  question 
how  far  the  obligations  of  the  first  insurers  have  been  modi- 
fied or  changed  by  the  second  policy,  according  to  a  just 
interpretation  of  the  sixth  condition  of  the  insurance,  which 
declares  that  **  persons  insuring  property  at  this  office,  must 
give  notice  of  any  other  insurance  made  elsewhere  on  their 
behalf  on  the  same,  and  cause  such  other  insurance  to  be 
endorsed  on  their  policies,  in  which  case  each  office  shall  be 
liable  to  the  payment  only  of  a  rateable  proportion  of  any  loss 
or  damage  which  may  be  sustained,  and  unless  such  notice 
is  given,  the  insured  shall  not  be  entitled  to  recover  in  case 
of  loss." 

The  second  insurance,  by  the  New-Orleans  Insurance 
Company,  was  on  the  same  property  or  tenements,  *^  valued  at  against  fire  oor- 
six  thousand  dollars  each,  making  in  all  thirty  thousand  ^/domin^of 
dollars,  of  which  fifteen  thousand  dollars  are  insured  in  the  the 'property  in- 

Bured,     and     a 

Western  Marine  and  Fire  Insurance  Company :  this  policy  second  policy  is 
covers  the  other  fifteen  thousand  dollars.''  Mother  office  on 

This  last  is  clearly  a  yalued  policy,  and  according  to  the  J®^®^^^^ 
general  principle  of  the  law  of  insurance,  in  case  of  total  loss,  one,  which  is  en- 
such  valuation  would  be  binding  on  the  insurers,  unless  fi-aud  fi^poiky ;  it 

be  shown.  *iT*  have  the 

*^  effect  of  putting 

It  cannot  be  said  that  the  valuation  by  (he  second  policy,  the  first  office  in 
became  by  notice  to  the  first  insurers  binding  on  them,  and  to  convert  its  po- 


Where  a  poli- 
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EArrKRir  DisT.  converted  their  polil^y  from  an  open  to  a  valued  one.     If  so, 

Jatwary,  1^56.  ihere  is  an  end  of  the  case,  for  the  loss  being  total,  and  the 

mTixaudox  valuation  conclusive,  as  to  the  indemnity  to  be  paid,  each 

t^«-  office  would  have  to  sustain  one-half  of  the  loss  estimated  at 

iiiirE  Axn  piRs  thirty  thousand  dollars.    The  second  poUcy,  clearly  cannot 

iK8URA2fCK  CO.  ^^^  ^^^  ^^^  ifisurcrs  m  dufiori  casu^  and  it  follows,  that  even 

licyfromanopen  jn  ^^sg  ^f  iq^^i  i^ga   the  first  insurcrs  would  be  liable  only  to 

to  ft  valued  one.  '  ^ 

ifasubKf^uent  make  good  the  loss,  if  that  loss  really  amounted  to  the  sum 

policy  coataiD  no       r        'i.    i  i      ^i 

provision  in  re-  subscnbed  by  them. 

specttopriorin-      •pjj^  secoud  iusurefs  admit,  by  their  policy,  that  there 

surances,  the  a-  ^  ^      j  r        j^ 

mount  of  insiira-  remained  an  interest  in  the  assured,  not  covered  by  the  first 
will  be  the  same  poUcy,  amounting  to  fifteen  thousand  dollars.  This  interest 
Mii^oT  •  *«•  ^the  '®  covered  by  them.  It  appears  to  be  a  settled  principle,  that 
assured  may  in-  ]f  the  subsequent  policy  contain  no  provision  in  respect  to 
ai^in  tSe'^same  pHor  insurances,  the  amount  of  insurable  interest  for  such 
^^^^h^tZl  P^"cy  ^i^l  ^  ^he  same  as  for  the  first,  for  the  assured  may 
indemnity;  and  insure  a^aiu  and  a^ain  the  same  property,  against  the  same 

this  he  may  re-     .,        .^f         .„  ,  .  .        ^  . 

cover  of  the  first  Hsks,  if  he  Will  pay  the  premium  ;  but  he  can  recover  but  one 
undervSt!^^"*  indemnity,  and  this  he  may  recover  of  the  first  or  subsequent 
Those  vho  pay  underwriters,  and  those  who  pay  the  loss,  may  demand  a 
mand  a  propor-  proportionablc  contribution  from  the  other  insurers.  The 
butionlrom'^^e  different  Underwriters  are,  by  this  means,  sureties  for  each 

other  underwn.  other.       1  PhtUipS,  S26. 
ters,  who  are,  m  -■    ' 

this      respect.      The  same  author  says  expressly,  that  in  case  of  insurance 

swe^ies  or  eac    ^^  merchandise,  furniture  or  buildings,  against  fire,  the  rules 

Insurance  on  ^g  to  Valuation,  are  the  same  as  in  relation  to  a  ship  or  carfifo: 

merchandise,        ,  '  r  o   » 

funiiture       or  if  the  policy  is  Open  in  its  form,  the  value  of  the  interest  must 

g^\ist"?*re,  the  be  proved.     1  Phillips^  320. 

r"!fl^H?  ^!'"*"      W  the  defendants  will  not  adopt  the  second  insurance  as  to 

tion  are  the  same  '^ 

as  in  relation  to  valuation,  WO  cannot  well  see  how  they  can  take  advantage 

a  ship  or  cargo.      -  .     -        ,  ^  •  i  i  i.  *> 

If  the  ]>oiicy  is  of  it  for  the  purposo  of  exonerating  themselves  from  a  part  of 

di^"vi?ue'fe  the  loss  for  which  they  are  clearly  liable  under  their  own 

»nter^  mutt  be  policy.     It  appears  to  us,  that  the  sixth  condition  applies  to 

The  amount  of  subsequent  insurances,  by  which  the  same  interest  is  covered 

in^T^robsequc^l  ^  ^Y  ^^^  ^^^^9  ^^  ^^  ^ses  of  scveral  successive  open  policies 
l>oi*jy»  ^'}J  ^^-  on  the  same  property,  and  to  guard  against  double  insurances. 
mount  insured  in  The  sauic  authof,  above  cited,  lays  down  the  doctrine,  under 
previous^  jpo^  jl^^  authority  of  decided  cases,  that  the  amount  of  interest  to 


OP  THE  STATE  OP  LOUISIANA.  33 

which  a  subsequent  policy  applies,  will  depend  on  the  amount  EAsrsim  i>rffr. 

insured  in  the  previous  policies ;  a  cargo  valued  in  a  prior  -faw^qry*  1836. 

policy  at  twelve  thousand  dollars,  the  amount  insured,  was  snxcKuaomo 
valued  in  a  second  policy  at  twenty-seven  thousand  five  '^* 

*  "^  •'  WILCOX  ET  AL. 

hundred  dollars.    Though  the  whole  cargo  was  insured  in  ^^^^j  ^^  ^^^^ 
the  first  policy,  yet  there  remained  an  insurable  interest  of  thousand     doi- 

l&n  Mid  in  a  sc* 

fifteen  thousand  five  hundred  dollars  for  the  second.  Since,  eond  ik>Uoy  vm 
as  the  property  was  valued  in  the  second  policy,  this  excess  ty!^^*' aS- 
remainedoverthe  amount  previously  insured.  I  PhUlips  S27.  ^^  ^^doii**^' 
We  are,  therefore,  of  opinion,  that  the  defence  here  set  up,  there  remained 
cannot  avail  the  defendants,  and  that  they  are  liable  to  pay  Jj^'at  of  gj^^ 

the  full  amount  underwritten  by  them.  hlSS^douST 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  e^i«cedbjrtiie 

judgment  of  the  Parish  Court  be  afiirmed,  with  costs.  "^^^      '""*' 


ranee. 


p^yji 


SHACKLEFORD  VS.   WILCOX    ET   AL. 
AFTBAL   FROM  THE   COURT  OF  THE    FIRST  JUDICIAL  DI8TRI0T. 

As  a  general  rale,  the  carrier  is  bound  to  prove  the  casaalty  or  vis  mcQor 
which  occasioned  the  Ion  or  deterioration  of  the  property  which  he 
undertakes  to  convey  and  deliver  in  good  condition,  according  to  the 
bill  of  lading. 

When  damaged  goods  are  delivered  and  received  by  the  consignee,  without 
objection,  particularly  where  the  damage  is  apparent  upon  simple 
inspection,  a  rigid  enforcement  of  the  rale  requiring  the  carrier  to  prove 
the  damage  was  occasioned  ^y  vU  major,  might  operate  with  injustice. 
There  is  an  apparent  compliance  on  his  part  with  the  conditions  of  the 
bill  of  lading,  and  by  receiving  the  goods  the  consignees  become  liable 
for  the  freight. 

The  owner  or  master  of  a  vessel  is  not  liable  for  damages  done  to  deck 
freight,  arising  from  the  dangers  and  waves  of  the  sea,  and  the  necessary 
exposure  of  the  property  on  deck,  stowed  there  by  the  consent  of  the 
shipper. 
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EAtTsmv  DiiT.  ^  rolfttion  to  onderwriten  without  special  agreement,  and  other  owners  of 
Jamtanf,  1836.       the  cargo  under  deck,  and  in  cases  of  jettison,  it  is  well  settled  that  goods 

stowed  on  deck  form  no  part  of  the  cargo. 
As  between  the  owner  of  the  goods  and  the  carrier,  the  latter  is  bound  by 
the  same  obligation  to  cany  the  deck  freight  as  the  rest  of  the  cargo, 
save  only  the  damages  which  result  from  its  exposed  situation. 

This  is  an  actioa  by  the  master  of  the  brig  Good  Return, 
to  recover  from  the  defendants  and  consignees,  the  sum  of 
two  hundred  and  forty-one  dollars  and  sixty-two  cents,  the 
amount  of  freight  on  a  cargo  of  cotton,  shipped  at  the  port  of 
St.  Marks,  on  board  of  said  brig,  and  consigned  to  Wilcox  & 
Fearn,  in  New-Orleans. 

The  bill  of  lading  expressed  that  one  hundred  and  ninety- 
seven  bales  of  cotton  were  shipped  in  good  order,  onboard  the 
plaintiff's  vessel,  the  15th  December,  1832,  at  St.  Marks,  in 
Florida,  consigned  to  the  defendants,  they  paying  freiglit. 
The  bales  were  all  marked  and  numbered  as  stated  in  the 
margin  of  the  bill  of  lading.  It  further  specified  that  one 
hundred  and  nineteen  bales  were  stowed  under  deck  at  one 
dollar  and  thirty-seven  and  a  half  cents  per  bale,  and  seventy- 
eight  on  deck  at  one  dollar  per  bale,  each  being  designated. 
The  defendants  received  the  cotton  without  objection.  On 
a  demand  made  for  the  freight  they  refused  payment,  on  the 
ground  that  some  of  the  cotton  was  wet  and  damaged  while 
on  board  the  vessel. 

In  their  answer,  the  defendants  admit  the  receipt  of  the 
cotton  and  refusal  to  pay  the  freight.  They  aver  that  the 
cotton  was  shipped  in  good  order  and  that  twenty-three  bales 
were  damaged  through  the  negligence  and  fault  of  the 
master  of  the  vessel,  and  for  which  he  is  liable.  They  claim 
five  hundred  and  ninety-five  dollars  in  reconvention  for  the 
damages  sustained. 

Duffy,  a  witness  and  clerk  to  the  agent  of  the  plaintifl^ 
says  he  called  on  the  defendants  for  the  freight  after  the 
cotton  had  been  received  by  them.  That  they  refused 
payment,  stating  a  bale  was  missing  and  that  several  were 
much  damaged ;  and  that  the  defendant,  l^ilcox,  admitted 
that  the  cotton  damaged  formed  part  of  the  deck  load. 
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This  with  the  bill  of  lading  comprised  the  plaintiff's  Gabtxrh  Diit. 
testimofly.  The  bill  showed  by  the  marks,  the  bales  that  -fowifory,  1836. 
were  under  deck  and  those  on  deck.  ihacklefobs 

Collins,  a  clerk  and  witness  for  the  defendant,  says  he  ^Lc<^rr  al. 
attended  to  the  receiving  a  portion  of  the  cotton.  Saw 
several  of  the  bales  which  were  much  damaged  by  salt 
water.  Several  of  the  hands  were  in  the  hold  patching  a 
bale  which  appeared  in  bad  order.  After  the  whole  of  the 
cotton  was  landed,  witness  had  charge  of  it  and  sent  twenty- 
three  bales  which  were  badly  damaged  by  salt  water,  to  be 
picked  and  re-packed,  &c.  He  saw  some  of  the  damaged 
bales  while  they  were  on  the  stage  of  the  vessel,  and  notified 
the  officers  on  board  of  the  damage.  The  crew  stated  the 
cotton  damaged  was  the  deck  load.  The  cotton  appeared  to 
be  saturated  with  salt  water.  He  does  not  know  in  what 
part  of  the  vessel  the  twenty-three  damaged  bales  were 
stowed. 

Other  witnesses  testified  in  substance  as  stated  in  the 
above.  The  defendants  proved  a  loss  on  the  damaged 
cotton,  including  expenses  of  picking  and  re-packing  of -three 
hundred  and  eighty-one  dollars,  which  left  one  hundred  and 
thirty-nine  dollars,  due  the  defendants,  on  their  reconventional 
demand  after  deducting  freight.  '  ^ 

Dufly,  a  witness  for  plaintiff,  being  recalled,  says  that  Mr. 
Wilcox  stated  to  him  that  the  owners  and  master  of  the  brig 
were  liable  for  the  damage  done  the  deck  freight,  and  that 
he  did  not  claim  for  any  other. 

This  c%use  was  first  tried  before  the  judge  of  the  Criminal 
Court  (Grima)  acting  as  judge  ad  tnterini  of  the  First  District 
Court,  in  June,  183S.  The  court  was  jof  opinion,  that  as 
the  bill  of  lading  expressed  the  cotton  to  be  shipped  in  good 
order,  the  plaintiff  was  responsible  for  the  damage,  as  having 
been  caused  by  his  neglect,  unless  he  made  proof  of  the  cause 
of  the  deterioration  and  that  it  happened  without  his  fault. 
Judgment  was  rendered  in  favor  of  the  defendants  for  their 
reconventional  demand,  after  deducting  the  amount  claimed 
for  freight. 
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Eastiew  Dut.      The  counsel  for  the  plaintiff  moved  for  a  new  trial  on  the 

January,  1836.  ground  that  the  judgment  waa  unsupported  by  the  law  or 

snACKUFOftD    evidence  of  the  case. 

wiico?'sT  1^  l^he  rule  for  a  new  trial  stood  over  until  March,  1835.  At 
this  term,  his  honor  judge  WaUs  allowed  the  new  trial  and 
beard  the  case  on  its  merits,  on  the  testimony  taken  on  the 
first  trial.  Judgment  was  given  for  the  plaintiff  for  the 
amount  of  freight  claimed,  after  deducting  thirty«five  dollars 
for  one  bale  of  cotton  missing,  rejecting  the  reconventional 
demand.    The  defendants  appealed. 

This  case  was  argued  at  the  June  term,  1835,  of  this  court, 
by  Mr.  Ctirrjff  for  the  plaintiff  and  by  Mr.  Conrad^  for  the 
defendants.    A  re-argument  was  had  at  January  term,  1836. 

Curry  cuid  Evatis^  for  the  plaintiff. 

1 .  This  is  an  action  by  the  master  of  the  brig  Good  Return, 
to' recover  the  freight  on  one  hundred  and  nineteen  bales  of 
cotton,  shipped,  wnder  deck  at  one  dollar  thirty-seven  and  a 
half  cents  per  bal^  and  seventy-nine  <m  deck,  at  one  dollar 
I^r  bale,  from  the  port  of  St.  Marks,  in  Florida,  to  New- 
Orleans.  The  defendants  are  the  consignees,  received  th^ 
cotton  without  objection,  and  resist  payment  on  the  ground 
that  part  of  it  was  damaged. 

2.  The  testimony  shows  that  one  of  the  defendants 
admitted  the  damaged  cotton  made  part  of  the  deck  freight. 
Having  received  the  cotton,  the  bill  of  lading  specified  that 
which  was  on  deck  and  that  under  deck.  He  could  easily 
ascertain  the  part  of  the  cargo  that  was  damaged,  whether 
above  or  under  dec^. 

3.  Owners  or  masters  of  vessels  are  not  liable  for  the 
damage  or  loss  of  the  deck  freight,  when  it  is  stowed  there 
with  the  consent  of  the  shipper  or  owner.     Dorsey  et  (U.  vs. 

«        Smith  et  aJ.,  4  LotUsiana  Reports,  21 1. 

4.  Deck  freight  makes  no  part  of  the  cargo;  and  a 
jettison  of  goods  stowed  on  deck  cannot  be'  brought  into  a 
general  average.  Mbott  on  Shippings  354.  3  Johnson^s 
Casesy  178. 


ve. 
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6.  An  insurance  does  not  reach  goods  on  deck,  unless  (•lasteun  Dist. 
expressly  mentioned.    They  are  not  considered  part  of  the  -fo^w^q^y*  ^836. 
cargo.     The  owners  of  the  cargo  under  cover  ought  not    buavkleford 
therefore  to  contribute  to  the  jettison  of  the  goods  on  deck. 
S  JoknmCB  Cfasesy  178. 

6.  The  defendants  having  received  the  cotton  without  first 
objecting  to  paying  freight  on  account  of  the  damaged  cotton, 
were  bound  to  show  that  the  damage^  was  occasioned  by  the 
fanlt  and  negligence  of  the  plaintiff.   This  they  have  not  done. 

7.  The  bill  of  lading  specified  each  bale  an  deck,  and  each 
bale  under  deck,  so  that  the  defendants  had  it  in  their  power 
to  ascertain  precisely  what  part  of  the  cargo  %as  damaged, 
on  simple  inspectipn,  and  were  bound  to  show  that  it  was 
the  under  deck  freight  that  was  wet  and  damaged  in  order  to 
make  the  plaintiff  liable. 

Ckmrad,  for  the  defendants. 

I.  By  the  provisions  of  law  regulating  4he  duties  and 
responsibility  of  common  carriers,  the  plaintiff  was  bound  to 
make  good  all  damage  except  such  as  resulted  from  accidents, 
proven  to  have  been  inevitable  by  any^  degree  of  human 
foresight.  Lmdeiana  Code,  articles  2795,  SS2i,Jf 0.7.  Abbott 
on  Shqiping,  page  277.  KenCe  Commentaries,  597  to  609. 
Story  on  Bmlments,  517,  518, 578.  The  burden  of  proving 
the  inevitable  accident  which  excuses  his  non-fulfilment  of 
his  contract  lies  on  him.  ''  La  responsibUii6  du  eapUame  ne 
eesse  que  par  la  preme  f  obstacles  de  force  majewrt^  says 
Boviay-Paty,  Droit  Com.  vol.  1,  page  405:  "Iln'yaquele 
cas  fortuit  que  puisse  I'excuser ;  c'est  k  lui  k  prouver  le  cas 
fortuit."  1  VaUn,  vol.  1,  page  S94.  "  II  doit  rend  re  la  mar- 
chandise  telle  qu'il  Pa  re^ue  h  moins  que  le  dpmmage  ne  pro- 
cMe  d'un  accident  qu'on  n'a  pu  ni  prevoir  ni  emp^cher. 
1  ESmir^on,  S77.  These  principles  have  been  adopted  to 
their  fullest  extent  by  this  court.  1 1  Martm,  S1I9.  1  Lomsiaina 
Reports,  349. 

%.  The  circumstance  of  the  cotton  being  shipped  on  deck, 
did  not  exonerate  him  from  this  responsibility.  He  is  stiff 
bound  to  prove  t1\t  cause  of  the  damage^  and   that  ii  was 


SHACKLBTORD 
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Eastirk  Dist.  inevitable,  with  this  difference  only,  that  as  the  cotton  was 
January  1856.  by  permUmn  of  the  shipper^  shipped  on  deck,  he  is  not 
respoDsible  for  damage  which  necessarily  resulted  from  that 
mode  of  shipping ;  and  the  only  question  was.  one  <rf  fact, 
wiiether  the  shipper  had  consented  to  the  goods  being  so 
shipped  or  not. 

3.  At  any  rate,  by  the  bill  of  lading  in  this  case  (which  is 
the  contract  between  the  parties)  the  master  undertakes  to 
deliver  it  in  good  order.  No  distinction  is  made  as  to  the 
measure  of  his  responsibility,  between  the  cotton  shipped  on, 
and  that  shipped  under  deck. 

BuUardf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  master  of  the, brig  Good  Return, 
to  recover  the  freight  of  a  number  of  bales  of  cotton,  from 
St.  Marks  to  New-Orleans,  and  which  were  delivered  to  the 
defendants  as  consignees.  The  bill  of  lading  shows  that 
seventy-eight  bales  were  put  on  deck,  with  the  consent  of  the 
Km  a  general  shipper,  at  a  lowcr  rate  of  freight  than  those  which  were 

rule,  the  oamer    ,  .         ,  .       ,      i_  u 

ig  bound  to  prove  snippecl  lu  tne  noio. 

SJiiSwv^ich  ^^^  answer  admits  that  the  cotton  was  transported  on 
occasioned  the  board  the  brig  and  consigned  to  them,  but  they  aver  that  it 
ation  of  the  pro-  was  put  ou  board  in  good  condition,  and  that  by  the  fault  and 
S^rtiOws^  to  negligence  of  the  plaintiff  or  others  on  board,  it  was  delivered 
oontey  *"** J^  to  them  uot  in  good  condition,  but  on  the  contrary,  in  a 
condition,  ac-  damaged  and  unsaleable  state,  and  they  estimate  the  damage 
biiuffad^g!**^  at  five  hundred  and  ninety-five  dollars,  for  which  sum  they 
When  damaged  pj-^y  judgment  agaiust  the  plaintiff  in  reconvention. 
Teredandreceiv-  Judgment  being  rendered  in  favor  of  the  plaintiff  for  the 
^ee  ^without  c^Diount  of  the  freight,  the  defendants  appealed. 
^'SC^f  °'''  wh^  '^^®  evidence  shows,  that  the  cotton  on  its  arrival  in  New- 
the  damage  is  Orleans  was  received  without  objection  by  the  consignees, 
sH^te"*  iny^  but  that  tweuty-three  bales  were  much  wet  with  salt  water. 
fl^me^nt  If  Sc"  ^^  "^^  admitted  by  one  of  the  defendants,  that  the  damaged 
rule  requiring  bales  formed  a  part  of  the  deck  load.  We  are  satisfied  from 
proTe  the  da-  all  the  circumstances  of  the  case,  particularly  the  nature  and 
^^^j^]  limited  extent  of  the  damage,  that  such  was  the  fact ;  and 
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the  only  question  is,  whether  such  damage  arose  from  acci-  eastbrh  Dmt. 
dents  against  which  the  shipper  was  his  own  insucer,  by  January,  isse. 
consenting  that  the  cotton  should  be  conveyed  on  deck.  bhacklwokd 

Neither  party  has  furnished  us  any  direct  and  positive  «». 

evidence  as  to  the  cause  of  the  damage.     As  a  general  rule, 
it  is  undoubtedly  true  that  the  carrier  is  bound  to  prove  the  ju8lce?^ere  u 
casualty,  or  vis  majoTf  which  occasioned  the  loss  or  deteriora-  SiiSe'^Sn^TSs 
tion  of  the  property  which  he  undertook  to  convey,  and  to  P"^.  y^^  ,the 

,  ,.  .  i  ,.  .  J.      '         1  i.   1      ,  •!!     ^  conditions  of  the 

deuver  in  good  condition,  according  to  the  terras  of  the  bill  of  bin  of  lading  $ 
lading.  But  when  the  goods  have  been  delivered  ahd  ^^  ^^"l^^^ii;! 
received  without  objection,  particularly  where  the  damage  conMgpees  be- 
was  apparent  upon  simple  inspection,  a  rigid  enforcement  of  the  freight 
the  ride  might  operate  a  great  injustice.  There  is  an  appa-  m^®  of  Tra^ 
rent  compliance  on  the  part  of  the  carrier,  with  the  conditions  !^^«  J"  "°*  ^»f^>® 

■  *  for  damage  done 

of  the  bill  of  lading;  and  by  receiving  the  goods,  the  con-  to  deck  freight, 

signees  became  liable  for  the  freight.  Mbott  on  Shippings  299.  dangers  ^"^  and 

The  defendants  in  their  reconventional  demand,  expressly  ^•T««^o^*e  "<»» 

'        *^  "^   and    the   neces- 

aver  that  the  damage  was  occasioned  by  the  fault  or  negli-  »U7  exposure  of 
gence  of  the  captain  or  his  crew.  In  the  absence  of  any  deck^"'^'^wed 
positive  evidence  on  that  point,  we  are  left  altogether  to  the  J^nrof^ti^^h?"" 
guidance  of  presumptions  arising  from  the  nature  and  extent  per. 
of  the  damage  done,  and  the  necessary  exposure  of  the  der^ten  viOr- 
property  on  deck,  with  the  consent  of  the  shipper.  We  have  ™enJeI^*^  and 
already  said  that  we  assume  as  a  fact,  that  the  damaged  cot-  other  owners  of 

--  ^tiiii       mi  .'      1      t^c  cargo  under 

Ion  formed  a  part  of  the  deck  load.  The  voyage  was  m  the  deck,  and  in 
winter,  from  the  port  of  St.  Marks  to  New-Orleans,  by  the  u  iTwdf^S 
way  of  the  Balize,  and*  the  damage  such  as  would  naturally  that  goods  ijow. 

.^    ^  -'  .*  ,.,  ed  on  deck  form 

anse  from  exposure  to  spray  in  the  open  sea.  in  the  absence  no  part  of  the 
of  all  proof  to  the  contrary,  the  presumption  arising  from  *^*^^tveen  the 
these  facts,  that  the  damage  was  occasioned  by  dangers  of  °^*'  ®^  ^ 
the  sea,  for  which  the  master  is  not  liable,  must  stand.  In  carrier,  the  lat- 
relation  to  underwriters  without  special  agreement,  and  in  ^e  nme  obiiga^ 
relation  to  other  owners  of  the  cargo  under  deck,  in  cases  of  d^k^SSZt  a* 
jetUson,  it  is  well  settled  that  goods  stowed  on  deck  form  no  the  rest  of  the 
part  of  the  cargo.  As  between  the  owner  and  the  carrier,  it  Se^*  "damages 
is  otherwise,  and  the  carrier  is  bound  by  the  same  obligation,  fr^m^itsexpoMd 
as  for  the  rest  of  the  cargo,  save  only  the  damage  which  may  ntnation. 
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B^sTGRx  birr,  result  from  its  exposed  situation.    In  the  present  case,  we 
Januartf  1836.    think  he  has  shown  suflkient,  under  all  the  circumstances^ 
~*~  to  exonerate  himself  from  liability.  ^ 


BOTT 
mS  CKKDITOBS. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BOTT  V8,  HIS  CREDITORS. 
APPEAL  FROM  THS  COURT  OF  THB  FIRIT  JUDICIAL  DIBTRICT. 

Acoording  to  the  proTinoos  of  the  insoWait  law  of  1808,  relative  to  debtors 
in  actual  custody,  the  creditors  have  a  right  to  confront  their  debtor  in 
open  court,  or  before  the  judge  at  chambers,  and  if  such  opportunity  has 
not  been  afforded  them  in  consequence  of  the  non-appearance  of  the 
debtor,  the  eouri  eamwi  grant  him  a  diteharge. 

Where  a  stay  of  proceedings  is  ordered,  and  a  day  fixed  for  the  meeting  of 
the  creditors,  if  the  debtor  fails  to  appear,  or  show  cause  by  counsel,  for 
his  non-appearance,  and  obtain  a  continuance,  all  the  proceedings  are  at 
an  end  under  the  first  order  of  the  court. 

On  the  11th  February,  1835,  the  petitioner  applied  for  the 
benefit  of  the  insolvent  l^we,  relative  to  debtors  in  actual 
custody. 

The  judge  made  an  order  that  the  creditors  of  the  petitioner 
be  notified  to  appear  in  open  court,  on  the  18th  of  March, 
1835,  to  show  cause,  if  any,  why  the  insolvent. should  not 
have  the  benefit  of  the  insolvent  laws  extended  to  him. 

The  debtor  did  not  appear  on  the  day  fixed.  Some 
creditors  appeared,  but  the  debtor  not  being  present,  nothing 
was  done. 

On  the  20th  March,  one  of  the  judgment  creditors  of  the 
insolvent  took  a  rule  on  him,  lo  show  cause  why  the  stay 


V9, 
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of  proceedings  ordered  in  the  premises,  should  not  be  set  CAamuir  Dist. 
aside,  on  the  ground  that  the  insolvent  debtor  failed  to  appear  -^^^^'ry*  '»36. 
on  the  day  ordered  for  a  meeting  of  his  creditors.  j^ott 

In  answer  to  the  rule,  the  insolvent  replied  that  he  was 
prevented  from  attending  a  meeting  of  his  creditors  by  sick- 
ness. He  states,  that  as  no  opposition  has  been  made  to  his 
discharge,  he  is  now  present  in  open  court  to  take  the  oath 
and  make  an  assignment  of  his  property,  as  i'equired  by  law ; 
or  if  refused,  that  another  day  of  meeting  be  appointed. 

The  sickness  of  the  insolvent  on  the  day  appointed,  was 
admitted.  But  the  district  judge  considered,  that  as  the 
debtor  did  not  appear,  the  whole  proceeding  was  discontinued, 
and  the  insolvent  debtor  loses  all  the  benefit  of  it.  Had  the 
debtor  shown  sickness  by  bis  counsel  on  the  day  appointed* 
it  would  have  been  good  ground  to  have  had  the  cause 
continued,  and  the  day  of  meeting  postponed ;  but  as  the 
matter  now  stands,  no  steps  can  be  taken  on  the  application. 

The  rule  was  made  absolute,  and  the  insolvent  debtor 
appealed. 

JfcfVlfiikm,  for  the  appellant. 

1.  The  petitioner  having  surrendered  his  property,  and  no 
opposition  having  been  made  by  the  creditors,  was  entitled  to 
a  discharge,  on  making  the  oath  and  assignment  required 
by  law. 

2.  The  circumstance  of  the  plaintiiTs  illness,  entitles  him 
to  the  meeting  of  his  creditors  ordered  for  another  day,  if  he 
was  not  entitled  to  a  discharge. 

S.  One  creditor  could  not  have  the  proceedings  set  aside, 
without  making  all  the  creditors  parties. 

.4.  Proceedings  could  not  be  set  aside,  after  the  plaintiff  had 
been  so  divested  of  his  property  as  to  prevent  him  from 
recovering  possession  of  it  again. 

RohUus  and  Maee^  contra. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 
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Eabtsrit  DisT.      This  is  an  nppeal  from  the  judgment  of  the  District  Court, 

Januartj,  I83C.  tnaking  absolute  a  rule  taken  by  one  of  the  creditors  of  the 

BOTT        insolvent  on  him,  to  show  cause  why  the  stay  of  proceedings 

HIS  CBJUIIT0R8.  ordered  in  the  premises  should  not  be  set  aside,  on  the  ground 

that  the  insolvent,  Bott,  did  not  appear  at  (he  time  appointed 

for  a  meeting  of  his  creditors  in  open  court. 

In  answer  to  the  rule,  the  applicant  alleges  that  on  the 
day  fixed  for  the  meeting  of  his  creditors,  he  was  unable  to 
attend  on  account  of  sickness,  and  that  fact  is  admitted. 
He  states  that  as  no  legal  opposition  has  been  made  to  his 
discharge,  he  is  now  in  open  court,  ready  to  take  the  oath 
required,  and  make  the  assignment.  But  if  not  allowed  to 
make  such  assignment,  he  prays  the  court  to  order  another 
day  for  the  meeting  of  his  creditors,  at  such  time  as  the  court 
may  think  proper. 

The  proceedings  in  this  case  took  place  under  the  act  of 

1808,  for  the  relief  of  insolvent  debtors  in  actual  custody. 

According  to  the  provisions  of  that  act,  the  creditors  are  to 

be  cited  to  appear  in  open  court,  or  in  chambers,  on  a  given 

day.     The  creditors  have  a  right  on  that  day  to  examine  the 

applicant  on  oath,  under  the  direction  of  the  court,  as  to  every 

thing  which  relates  to  his  affairs ;  and  if  the  judge  is  satisfied 

of  the  regularity  and  fairness  of  his  books  and  accounts,  and 

two-thirds  of  the  creditors  in  number  and  value,  will  consent 

to  his  discbarge,  he  may  be  discharged  by  the  court  on 

thcprovUion^of  6^^<^uling  an  assignment  for  the  use  of  his  creditors,  and 

ofVaoT^'iSatr^  taking  an  oath  prescribed  by  the  statute.     If  the  creditors  do 

to  debtors  in  ac-  not  appear,  and  no  cause  be  shown  against  the  debtor's 

creditors  h'ave  a  discharge,  the  court  may,  in  its  discretion,  either  discharge 

thl*r^cb°or"*rn  **™  ^^  remand  him  until  another  day. 
open  court,  or      This  Statute  manifestly  contemplates  that  the  creditors 
atehambera^and  shall  have  an  Opportunity  of  being  confronted  with  their 
nUy"ha8notb^n  ^ebtors  in  opcn  court,  or  before  the  judge  in  chambers,  and 
afibrdedthemin  if  such  opportunity  has  uot  been  afforded  in  consequence  of 

coneequencc    of.  *  ^  ^i-ii.  i  ■ 

the  non-appcar-  the  non-appcarancc  of  the  debtor,  it  appears  to  us  clear,  that 
o^Uic cwir/ami  ^^e  court  hos  no  authority  to  grant  the  discharge.  If  in  the 
wi  jBTwi/  him  a  present  case  the  debtor  had  on  the  day  appointed  shown  good 
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cause  for  not  appeariog,  and  asked  the  court  for  a  contiou-  Eastkun  Dist. 
ance,  we  are  not  prepared  to  say  that  it  ought  to  have  been  -fe»«Qry> '  836. 
refused.  But  that  was  not  done ;  we,  therefore,  concur  with  noi-r 
the  District  Court  in  the  opinion,  that  all  proceedings  were  ^^^  cbhIitobs. 
at  an  end  under  the  first  order  of  the  court.  But  the  insol-  where  n  staj 
vent  prayed  the  court  to  order  another  day  of  meeting,  at  ofproceedingsis 
such  time  as  the  court  might  think  proper.     This,  also,  was  day  fixed  for  a 

#.        •»  mectins:  of  tlie 

refused.  creditors,  if  the 

We  think  the  court  did  not  err.     If  the  first  proceeding  ^^^^"^  ^'''^^,  ^ 

■  °  appear,  or  show 

terminated  with  the  non-appearance  of  the  debtor,  without  «ause  by  counsel 

1         •  n  ^  '  ^      j«   A     -1  '^r    for  his   non-ap- 

showmg  any  reasons  for  not  appeanng,  contradictorily  with  peai-auceaudob- 
his  creditors,  then,  although  if  still  in  actual  custody  he  may  Jjjcc  all  Ae  mo- 
not  have  lost  the  right  to  be  discharged  under  the  statute  on  oeedings  are  at 
complying  with  all  its  requisites,  yet  he  would  be  bound  to  first  order  of  the 
proceed  again,  de  novo.    The  twentieth  section  of  the  act  in  ^^"^' 
question,  declares  that  from  the  time  the  debtor  has  presented 
his  petition,  all  suits  against  him  are  suspended.     It  might 
lead  to  great  abuses  if  an  insolvent  could  neglect  to  cause 
notices  to  be  given  as  required,  and  neglect  to  appear  at  the 
time  appointed,  and  yet  obtain  from  time  to  time  a  new  order 
for  citation  to  his  creditors  to  appear  at  a  future  day.     Such 
immunity  against  the  pursuits  of  creditors,  can  only  be  enjoyed 
by  a  debtor  who  shows  that  he  has  complied  with  all  the 
requisites  of  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Eautuuv  Diirr. 
January  f  1836. 
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xxxcvTORS  LONGBOTTOM's    EXECUTORS  W.    BABCOCK   ET   AL* 


V9. 
BABCOCK  BT  AI- 


^PPXAL   BROM   THE   COUBT  OB   PROBATES   FOE  THE    PAEIBH    AND   CITY  OF 

NBW-ORLBAMB. ' 

The  article  1004  of  tfab  Code  of  Prsctioe,  reqiureB  that  oppoiitioii  ahould 
be  made  to  an  execator's  or  corator^i  account,  within  three  dajB  alter 
filing  it ;  bat  it  does  not  prohibit  (he  making  of  oppoaitton  tfitr  the  lap§t 
of  three  days,  and  before  the  final  judgment  of  homologation  of  the 
account. 

Ezecnton  are  legally  incapable  of  purchaBing  the  property  of  luccesnonB 
adminiBterod  by  them,  at  a  sale  provoked  by  themselyea,  and  cannot  gain 
at  the  expense  of  the  estate  they  administer. 

Ezecnton  are  responsible  for  all  the  debts  in  the  inventory  not  accounted 
for.  They  are  bound  to  collect  and  account  for  all  sums  due  to  the 
estate,  or  show  due  diligence  to  collect  and  failure. 

After  a  suspensive  appeal  has  been  allowed,  the  court  below  is  divested  of 
all  jurisdiction  in  the  case. 

The  depositor,  to  be  entitled  to  his  right  of  privilege,  must  make  proof  of 
the  identity  of  the  thing  deposited :  for  it  is  of  the  essence  of  deposit, 
that  the  depositary  should  be  bound,  to  keep  the  thing  deposited  and 
restore  it  in  kind  to  the  depositor. 

A  sum  of  money  found  in  the  store  of  a  deceased  agent,  making  part  of  a 
sum  put  into  his  hands  to  be  disbursed  on  account  of  his  principal,  does 
not  entitle  the  owner  to  a  privilege  on  the  succession  of  the  deceased,  as 
in  case  of  a  special  deposit,  when  there  is  no  evidence  to  show  that  tliii 
sum  is  the  lame  money  received  by  the  deceased  agent. 

On  the  31  St  of  December,  1834,  S.  W.  Nye,  one  of  the 
executors  of  Joseph  Longbottom,  deceased,  filed  an  account 
of  the  administration  of  himself  and  co-executor  of  the  estate 
of  said  deceased,  and  prayed  that  notice  be  given  to  all 
concerned  to  make  opposition  according  to  law. 

On  the  lOlh  of  January,  1835,  sundry  oppositions  were 
filed  to  said  account..  On  the  15th  of  the  same  month,  on 
motion  of  the  counsel  for  ihe  executors,  the  said  account. 
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60  for  as  it  was  not  opposed,  was  homologated  aad  approved  Eakterx  Dist. 

by  the  Coiirt  January,  1836. 

The  following  extracts  from  the  judgment  of  the  Court  of  longbottom's 
Probates  shows  the  facts  and  grdunds  of  the  several  oppo-     »Mtcu™»» 
dtions,  material  to  the  case :  babcock  vt  xu 

*^The  account  of  the  executors  is  opposed,  1.  Because 
ihey  have  only  credited  the  succession  with  four  hundred 
dollars  for  the  proceeds  of  the  lease  of  the  house  occupied  by 
the  deceased,  when  the  evidence  shows  that  at  the  sale,  S. 
W.  Nye,  one  of  the  executors  had  the  lease  adjudicated  to 
him  for  four  hundred  dollars,  and  afterwards  sold  it  to 
another  person  for  nine  hundred  dollars.  The  court  considers 
the  testamentary  executor  had  no  right  to  make  such  a 
speculation,  and  that  the  succession  is  entitled  to  the  profit, 
to  wit,  the  sum  of  five  hundred  dollars. 

S.  Because  the  executors  have  not  credited  the  succession 
with  the  amount  of  claims  against  various  persons,  as  shown 
by  the  inventory  and  the  books  of  the  deceased  amounting  to 
about  four  thousand  dollars.  The  executors  were  by  law,  to 
account  for  every  claim  which  the  succession  had  against 
other  persons.  It  is  very  probable  that  many  could  not  be 
collected,  but  the  duty  of  the  executors  is  to  make  out  in  a 
satisfactory  manner  the  impossibility  of  collecting  them  ;  and 
by  their  failing  to  do  so,  they  must  remain  liable  until  they 
account  for  all  those  which  the  inventory  pointed  out  to  them, 
as  being  due  to  the  succession,  to  wit,  four  thousand  eight 
hundred  and  eight  dollars :  having  accounted  for  only  two 
thousand  seven  hundred  and  fifty-three  dollars,  the  balance 
for  which  they  are  still  liable,  is  two  thousand  and  fifty-five 
dollars. 

3.  Cotton  Henry  contends,  that  the  sum  of  one  thousand 
one  hundred  dollars,  which  was  found  in  the  store  of  the 
deceased,  was  money  deposited  by  him  with  the  deceased,  on 
the  eve  of  absenting  himself  from  the  state,  and  that  he  is 
entitled  to  claim  it  by  privilege  on  the  funds  of  the  succession. 

The  court  after  carefully  examining  the  evidence,  considers, 
1.  '^That  the  identity  of  the  money  is  not  shown  or  proved. 
S.  ^^  That  the  deceased  does  not  appear  to  have  acted  as  a 
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Eabtsrh  Diiit.  depositor  of  the  said  Cotton  Henry,  but  as  a  general  agent. 
/iim/ary,  1836.  3    cc  That  he  is 'properly  credited  for  the  said  sum  of  one 
u>irGBOTroM*8   thousand  one  hundred  dollars  as  an  ordinary  creditor,  and  as 
tw.  such,  cannot  be  entitled  to  a  privilege." 

After  recapitulating  the  various  grounds  of  opposition  and 
objections  to  the  account,  the  judge  proceeds  to  adjudge  and 
decree  that  for  the  amount  of  claims  mentioned  in  the 
inventory  and  not  accounted  for,  amounting  to  two  thousand 
and  fifty-five  dollars,  the  said  executors  be  declared  indebted 
to  the  succession  for  that  sum,  reserving,  however,  to  said 
executors  the  right  of  showing  within  ten  days  from  the  date 
of  this  judgment,  by  satisfactory  evidence,  such  as  the  return 
of  original  notes,  due  bills  and  other  titles  of  claims,  &c. 
This  judgment  was  signed  on  the  18th  of  August,  1835. 

On  the  29th  of  August  an  appeal  was  prayed  by  the 
executors,  and  allowed,  to  the  Supreme  Court,  against  the 
judgment  on  the  several  oppositions  to  the  account  of 
administration. 

Two  days  before  the  appeal  was  taken,  to  wit,  on  the  S7th 
of  August,  the  executors  avaUed  themselves  of  the  ten  days 
allowed  them  in  the  judgment  to  furnish  proof  and  account 
for  the  sums  charged  to  them  as  unaccounted  for,  and  filed 
an  amended  account,  and  prayed  that  the  original  judgment 
be  amended  by  diminishing  the  sums  for  which  they  were 
made  liable  in  accordance  with  the  documents  and  evidence 
accompanying  the  new  account. 

The  new  account  with  a  mass  of  documents  vouchers  and 
evidence  comes  up  with  the  record,  but  there  is  no  decision 
or  judgment  of  the  court  thereon. 

Buchanan  and  CtdberUan^  for  the  executors  and  appellants, 
made  the  following  points : 

1.  The  oppositions  to  the  executors^  account,  were  not 
filed  within  the  legal  delay  of  three  days  after  tiling  the 
account  in  court ;  they  therefore  came  too  late  and  should  * 
have  been  dismissed.     Code  of  Practice,  articks  1004,  1008. 

2.  The  executors  were  made  liable  for  the  price  of  a  lease 
sold  at  the  sale  of  the  siiccession,  for  more  than  double  the 
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aniouDt  of  the  sale ;  this  part  of  the  judgment  is  enoiieoiis  Evbtehw  Dist 
and  should  be  corrected.  Jamiary,  t836. 

3.  The  executors  are  erroneously  and  illegally  charged  loko bottom's 
with  the  whole  amount  of  the  accounts  standing  on  the  books     «**;^»» 
of  Longbottom,  and  notes  in  the  inventory,  although  many  bibcock  bt  it. 
of  these  aocounts  and  notes  are  shown  by  testimony  to  be  not 
only  uncollected  and   unpaid,  but  wholly  unsusceptible  of 
collection  or  recovery. 

JliPJIfiUan,  for  the  opposition  of  C.  Henry,  in  reply. 

1.  The  sum  of  one  thousand  one  hundred  dollars  due  this 
opponent,  as  found  in  the  store  of  the  deceased,  should  be  set 
down  as  a  privilege  claim,  and  paid  by  preference  as  a  special 
deposit,  and  also  so  as  to  make  the  executors  unconditionally 
liable.   Louuiana  Code,  article  3189.  3  Zxmrnatia  Aeporte,  532. 

2.  The  judgment  should  also  be  amended  so  as  to  compel 
the  executors  to  account  for  the  lease  of  the  store  as  appraised 
in  the  inventory ;  and  to  reject  such  claims  against  said 
succession  as  are  not  proved  by  legal  evidence. 

Mayhiiiy  for  Babcock  and  others,  who  are  opponents  and 
appellees. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  testamentary  executors  of  Joseph  Longbottom, 
deceased,  being  ordered  by  the  Court  of  Probates  to  file  an 
account  of  their  administration,  an  account  and  tableau  were 
after  some  delay  filed,  to  which  numerous  oppositions  were 
made  on  various  grounds,  by  creditors  of  the  estate.  The 
court,  after  hearing  evidence  and  argument,  gave  judgment 
sustaining  some  of  the  oppositions  and  overruling  others. 
The  executors  appealed. 

Their  counsel  relies  for  a  reversal  of  the  judgment  on  the 
following  points : 

1st.  That  the  oppositions  to  the  account  of  the  executorship 
were  filed  after  the  legal  delay. 

2d.  *That  the  executors  are  made  liable  for  a  lease  al  a 
higher  rate  than  the  same  was  sold  for. 
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EAfTKiiir  DisT.  3d.  That  the  executors  are  charged  with  all  the  accounts 
January,  1886.  standing  on  the  books  of  Longbottom,  and  notes  contained  in 
MHGBOTTojrt"  ^^^  inveutory,  although  many  of  these  accounts  and  notes 
KXKCUT0H8  ftFO  shown  to  be  not  only  not  received  by  them  but  to  be 
BABcocK  VT  AL.  uttcrly  bad  and  worthless. 

opAe^Code^  ^^  support  of  his  first  pointy jthe  counsel  relie*  upon  articles 
Praetice,  re-  1004  and  1008  of  the  Code  of  Practice,  and  upon  several 
uition' should ^1^  decisions  of  this  court  relating  to  the  filing  of  opposition  to  the 
^r'8°or*c^  proceedings  had  before  notaries  in  cases  of  surrender  rf 
tor»8     account,  property.     The  first  article  above  mentioned  requires  that 

within  ImiM  days  .,  iiii  i         'i-i  i  /»t       /•!• 

after  filing  it$  Opposition  should  be  made  withm  three  days  after  the  nlmg 
prohibHtiiie  ma^  ^^  ^^^  accouut.  But  that  article  does  not  prohibit  the  making 
king^  of  opposi-  of  opposition  after  the  lapse  of  three  days  and  before  the  final 
lapte  of  three  homologation  of  the  account.  In  this  respect  there  is  an 
tfae%nai  judg!  essential  difierence  between  this  provision  of  the  Code  and 
Mrtionofth^l!^  that  of  the  act  of  1817,  in  relation  to  the  filing  an  opposition 
count  to  the  proceedings  before  notaries.     In  the  case  of  Qriffith  vs. 

Jlitnor,  we  held,  as  a  general  rule,  that  ^^  when  an  act  is  to  be 
done  within  a  given  time,  as  the  filing  an  answer  and  the 
like,  it  may  be  done  afterwards  if  nothing  occurs  to  prevent 
it.  Thus,  if  a  judgment  by  default  has  not  been  taken,  an 
answer  may  be  put  in  to  the  merits,  although  more  than  ten 
days  have  elapsed  from  (he  service  of  citation."  7  Louiriana 
ReportSf  344. 

In  relation  to  the  second  point,  it  appears  that  one  of  the 

executors  at  the  sale  of  the  property  of  the  estate,  purchased 

the  unexpired  time  of  a  lease  at  the  sum  of  four  hundred 

dollars  and  sold  it  soon  afterwards  at  nine  hundred.     The 

Court  of  Probates  condemned  the  executors  to  account  for 

the  lease  at  nine  hundred  dollars.     We  think  he  did  not  err. 

£zecutor9  are  Executors  are  in  our  opinion  legally  incapable  of  purchasing 

bte  of  purofala^  ^he  property  of  successions  administered  by  them  at  a  sale 

^IF  *  wwewSl^  provoked  by  themselves,  and  cannot  gain  at  the  expense  of 

administered  by  the  estate. 

pwoked  *  by  The  Court  of  Probates  charged  the  executors  with  the 
MM<rt^  «?m*°at  ^"^^^"^  ^^  claims  mentioned  in  the  inventory  and  not 
the  expense  of  accounted  for,  and  the  appellants  complain  that  injustice  has 

the   estate   they  .  j  .i_  ,  i  ,      ,    ,   ,  , 

administer.         bcen  done  thcin,  because  these  are* bad  debts  and  cannot  be 
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recovered.     In  the  judgment  rendered  below,  the  light  is  Eastern  Dist 
reserved  to  the  executors  of  showing  within  ten  days  the  •^^""^^»  ^^^^- 
non-payment  of  those  claims  by  any  satisfactory  evidence.  L03(oBOTroi[*H 
This  part  of   the  judgment  is    highly  favorable  to    the     "^bcotori 
executors.      They  had  notice  by  sundry  oppositions  that  the  babcocr  bt  al. 
creditors  would  endeavor  to  hold  them  liable  for  those  debts  ^f^^^^^  J^ 
not  collected  by  them,  or  if  collected,  not  accounted  for.     On  ^\  ^^^  debu  in 
the  trial  of  the  opposition,  no  evidence  of  diligence  was  not    accounted 
offered  by  them,  and  in  strictness  they  might  have  been  ^^^  to  wUeS 
rendered  finally  liable ;    but  the  judffe,  thinking  a  great  ^^^  account  foi- 
injusUce  might  be  dor.;  them,  reirvSd  to  them  the  nghif^tj 
withiti  ten  days  of  showing  by  legal  evidence  the  insolvencyy  ^nce  to"coiieet' 
of  the  debtors  or  ineffectual  diligence  to  make  collections.  «"**  failure. 
The  executors  surely  have  no  right  to  complain  of  this  part 
of  the  judgment.     If  by  appealing  within  the  ten  days  they 
have  delayed  or  defeated  the  right  reserved  to  them,  it  is 
their  own  fault.     We  cannot  look  at  the  evidence  offered      Af**'*  *  ^K 
under  this  reservation  after  the  judgment  was  pronounced,  nas  been  allow- 
because  it  has  not  been  acted  on  by  the  court  below,  and  after  fow^  Is  ^l^sted 
a  suspensive  appeal  had  been  allowed,  the  court  below  was  ?^  *)^  Jurisdic. 

■^  *  "^  .  '  tion  in  the  case. 

'  divested  of  all  jurisdiction  m  the  case.  We  can  only  examine 
the  judgment  such  as  it  was  originally  rendered.  The 
appellees  and  opposing  creditors  complain  of  that  exercise  of 
discretion  on  the  part  of  the  court  below,  and  contend  strenu- 
ously that  the  court  had  no  right  to  suspend  the  effect  of  its 
own  judgment  by  reserving  such  a  right  to  the  defendaiUs. 
The  proceeding  is  certainly  not  common  and  perhaps  not 
strictly  correct,  but  the  judge  had  a  right  in  his  discretion  to 
set  aside  the  judgment  and  award  a  new  trial  if  he  thought 
injustice  had  been  done.  In  exercising  his  discretion,  he  has 
thought  proper  to  reserve  to  the  executors  a  right  to  exonerate 
themselves  from  a  part  of  the  judgment  within  ten  days, 
instead  of  opening  the  whole  case  under  its  peculiar  circum- 
stances. ^  His  discretion  appears  to  have  been  soundly 
exercised. 

One  of  the  opposing  creditors  and  appellees,  Cotton  Henry, 
prays  that  the  judgment  below  may  be  so 'amended  as  fo 
allow  his  claim  for  one  thousand  one  hundred  dollars  to  be 
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Basterx  Di8t.  paid  by  privilege,  as  for  a  special  deposite,  that  sum  being 
January,  1836.   found  iu  the  Store  of  the  deceased. 

LONOBOTTOM'8       Thc  evidcuce  in  the  record  shows  that  the  deceased  was 

"*^ v^^"*     the  attorney  in  fact  of  Cotton  Henry,  during  his  absence  from 

BABGocK  CT  AL.  thc  Stato,  aud  that  before  his  departure  he  had  given  his 

agent  a  check  on  one  of  the  banks  for  one  thousand  three 

'^^  (iepoBitor,  hundred  dollars,  to  be  disbursed  on  his  account,  and  that  the 
his  right  of  pri-  sum  of  ouo  thousand  one  hundred  dollars  was  found  in  the 
^?e^  proo?'*iJf  ^^^^^  ^^  ^^^  deceased  at  the  time  of  his  death.  But  there 
^e  J«}entity  of  ig  no  evidence  to  show  that  this  sum  is  the  same  money 
sited:  for  ttXi  received  by  the  testator.  Article  SI 89,  relied  on  by  the 
depositeT^^Uiat  Opponent,  requires,  in  order  that  the  depositor  may  exercise 
sh^uid^brb^**^  his  right  of  privilege,  proof  of  the  identity  of  the  thing 
to  keep  the  thing  deposited.  It  is  of  the  essence  of  deposite  that  the  depository 
si^re^lr  iii"ki^d  si^ould  be  bound  to  keep  the  thing  deposited  and  restore  it  in 
to  the  depositor.  tJuj  {q  the  depositor.  In  this  case  the  money  appears  to  have 
ney  found^ia'tilie  S^^^  ^^^^  the  hands  of  Lougbottoni  as  the  agent  of  Cotton 
ed  ^enLm^d^e  Henry.  He  was  bound  to  account  for  it,  but  not  to  restore 
prt  of  a  sum  put  it  in  kind.  He  did  disburse  a  part  of  it  for  the  use  of  his 
be  disbursed  on  principal.  We  therefore  think  the  court  acted  correctly  in 
princij^^^dois  rejecting  the  opponent's  claim  as  a  privileged  one. 
not  entiUe   the      The  Same  Opponent  makes  in  this  court  a  further  point,  to 

owner  to  a  pnvi-      .       i         ,      .  -  ^   ,  ,  ,  .  , 

lege  on  tiie  sue-  Wit,  that  the  Item  for  rent  of  the  store  ought  to  be  rejected,  as- 
dec«a8ed**M*^n  ^^  *®  ^^^  shown  to  havo  been  owing  by  the  deceased.  This 
case  of  a  special  Joes  not  appear  to  have  formed  any  sround  of  opposition  in 

deposite,     when    ,  *^'  .      ^  t 

there  is  no  evi-  the  court  below,  and  cannot  be  noticed  here. 

denee    to    show 
that  this  sum  is 

receiveT  b*"^      ^^  ^®*  therefore,  ordered,  adjudged  and  decreed,  that  the 
deceased  agent  judgment  of  the  Court  of  Probatcs  be  affirmed,  with  costs. 
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January,  ISJO. 

KINO 

V9. 

VKBObLLI. 


ArrEAL  FROM  THE  PARISH  COUET  FOR  THE  PARISH  AND  CITY  OP 

NEW-ORLEANS. 


An  attorney  in  faet,  wjio  sues  in  hiB  principal's  name,  to  recover  a  debt  due 
and  owing  to  him,  is  a  competent  witness  to  prove  the  plaintiff's  demand. 

Where  the  principal  sues  for,  the  price  of  goods  sold  and  delivered  by  his 
agent  or  attorney  in  fact,  and  thereby  ratifies  the  sale,  it  is  quite 
immaterial  whether  the  agent  had  any  authority  to  sell  originally  or  not. 

This  is  an  action  to  recover  from  the  defendant  the  sum  of 
six  hundred  and  one  doUars  and  seventy-two  cents,  for  mer- 
chandise sold  by  the  plaintiff  to  the  defendant.  The  petition 
states  ^^that  Jacques  Zino  i^  a  resident  of  New-Orleans,  and 
necessarily  absent  from  the  state,  but  represented  therein  by 
Pierre  Escalon,  his  attorney  in  fact,''  and  that  the  defendant 
^^  is  indebted  to  him  for  goods,  wares  and  merchandise,  sold 
and  delivered  to  him  by  the  petitioner,  through  his  agent,  as 
above  stated,**  &c. 

The  defendant  denies  that  he  is  indebted  to  the  plaintiO' 
in  any  sum.  2d,  He  denies  the  power  of  attorney  to  Escalon. 
3d,  He  denies  that  Escalon  sold  and  delivered  the  goods  on 
account  of  Ziuo,  and  pleads  the  prescription  of  one  year. 

On  the  trial  the  plaintiff  having  introduced  the  power  oi' 
attorney  referred  to  in  the  petition,  offered  Escalon  as  a 
witness  to  prove  his  demand.  The  defendant  objected  to  his 
admission^  on  the  ground  that  the  power  of  attorney  does  not 
contain  the  authority  to  the  agent  to  sell.  The  court  sustained 
the  objection,  and  the  plaintiff  excepted.  , 

The  court  then  instructed  the  jury,  that  as  the  plaintiff  had 
failed  to  prove  his  demand,  their  verdict  must  be  for  the 
defendant.  From  this  verdict  and  judgment  thereon,  the 
plaintiff  appealed. 

D.  and  /.  Seghers,  for  the  plaintiff  and  appellant. 
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KiMTSBK  jjisT.      1.  The  agent  was  a  competent  and  sufficient  witness  to 
Jamiary,  1836.   prove  thc  Sale  and  delivery  of  the  goods ;  for  the  power  to 

administer  goods  and  merchandise,  implies  the  power  of 

selling  them.    The  procuration  was,  therefore,  sufficient,  to 

all  intents  and  purposes.  - 
2.  The  plaintiff  by  his  petition,  approves  and  ratifies  the 

act  of  the  agent.  This  alone  is  sufficient.  7  Jlforttn,  JV*.  8. 692. 

Cmoih  contra. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  Jacques  Zino»  now  absent  from 
the  state,  but,  as  is  stated  in  the  petition,  represented  by  Pierre 
Escalon,  his  attorney  in  fact,  to  recover  of  the  defendant  the 
price  of  certain  goods,  wares  and  merchandise,  which  he 
alleges  he  had  sold  to  the  latter  through  his  aforesaid  agent, 
together  with  the  hire  of  certain  slaves.  The  defendant,  in 
his  answer,  denies  that  h^  is  indebted  to  Zioo ;  he  denij&s  the 
powers  of  Escalon  to  sell  as  agent,  and  that  the  latter  sold 
him  any  thing  as  Zino's  agent.  He  further,  pleads 
prescription.. 

In  the  progress  of  the  trial,  the  plaintiff  produced  a  power 

of  attorney,  passed  before  a  notary,  by  which  Escalon  was 

constituted  the  agent  of  Zino,  during   his  absence,  with 

authority  to  manage,  conduct  and  administer  his  property 

and  affairs  of  every  kind  in  the  State  of  Louisiana :  to  claim 

and  receive  all  kinds  of  property  and  sums  of  money ;  to  give 

acquittances  and  receipts ;  to  settle  all  accounts,  and  to  sue, 

compromise,  &c.     Pierre  Escalon,  the  agent,  was  then  offered 

as  a  witness  to  prove  the  plaintiff's  demand.     His  admission 

Ad  attorney  in  ^as  opposed  ou  the  ground  that  the  power  of  attorney  does  not 

his  *  principfd's  Contain  the  authority  to  sell.     That  objection  being  sustained 

a^^cM^dir^and  ^Y  ^^^  court,  the  plaintiff's  counsel  took  a  bill  of  exceptions. 

owing  to  him,  is  fhc  Competency  of  the  agent  to  testify  for  his  principaL  is  too 

a  competent  wit-         n  i     i  .  /.  •         i 

ne88  toprove (he  wcU  Settled  to  require  any  reference  to  authorities,  and  indeed 
liiaml!   **      *^'  ^^^  principle  is  not  contested  by  the  counsel  for  the  defend- 
ant.    And  the  objection  to  Escalon  is,  not  that  he  was  the 
attorney  in  fact  of  the  plaintiff,  but  that  he  had  no  power  to 
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sell,  as  is  alleged  in  the  petition.     We  think  the  court  erred  Eastkhr  Dist. 
in  Bttslaining  the  objection  to  the  witness.    No  exception  *^*"^^^»  ^^^- 
was  made  to  the  manner  in  which  the  suit  is  brought,  and  we   oniLuoir  aho 
are  bound  to  consider  it  as  if  the  petition  had  been  signed  by       ^^^^.^'^ 
Zino  himself.    He  sues  for  the  price  of  certain  merchandise     dmloitdx. 
sold  by  his  agent,  and  thereby  necessarily  adopts  and  ratifies  prJ^Jj^**  bwIb 
the  sale,  and  it  becomes  quite  immaterial  whether  the  agent  t^r  the  price  of 
had  any  authority,  originally^  to  sell  or  not.  S^iivered  by  hia 

As  the  case  must  be  remanded,  it  is  not  necessary  to  f]p" focC^^'wd 
consider  the  plea  of  prescription.  thereby.  rRtifies 

toe  Siiiei  It  ift 
quite  imxnate- 
n&l  whether  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  agent  had  anv 
judgment  of  the  Parish  Court  be  reversed,  and  the  verdict  or^^SofyM-Mt! 
set  aside  ;'and  it  is  further  ordered,  that  the  case  be  remanded 
for  a  new  trial,  with  directions  to  the  judge  not  to  reject  Pierre 
Escaloo,  as  a  witness,  on  the  groutid  stated  in  the  bill  of 
exceptions,  and  that  the  appellee  pay  the  costs  of  the  appeal. 


ORILLION  AND  LACROIX  V8.  DESLONDE. 

APFEAL  FAOM  THE   COUAT   OF  THE  FOURTH  JUDICIAL  D18TEICT,  THE  JUDGE 

OF  THE  SECOND   FEEBIDING.  ' 

The  lawB  of  CobgroM  grantitig  settlement  or  pre-emption  rights,  give  no 
absolute  title  in  themselves,  bat  only  grant  a  preference  in  purchasing 
from  the  United  States  government,  on  certain  conditions  prescribed, 
and  the  indiTidaal  claiming  a  right  under  them,  obtains  a  titie  from  the 
goTemment  only  by  a  compliance  with  all  the  conditions  imposed. 

The  act  of  Congress,  passed  April  12, 1814,  granting  pre-emption  rights  to 
settleie,  requires  a  part  of  the  price  of  the  land  to  be  paid  at  the  time  of 
entering,  and  where  this  is  omitted,  and  another  purchases  the  govern- 
ment right  and  pays  the  price,  even  after  entry  but  before  payment  of 
any  part  of  the  price,  he  will  hold  it. 
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Eastxrn  Dist.  This  is  in  ihe  nature  of  a  petitory  action.  The  plainUflfs 
Jamutry,  1836.  claim  a  quarter  section  of  land  lying  in  the  parish  of  Iber- 
ville,  under  the  act  of  Congtess  passed  in  1814,  allowing 
settlement  rights  to  individuals  to  this  quantity,  under  certain 
conditions  and  restrictions.  The  plaintifis  made  their  entry 
and  filed  their  claims  with  the  register  the  5th  of  April,  1828, 
and  paid  the  government  price  to  the  receiver,  the  18tb 
February,  1824,  for  the  land  in  question.  They  allege  that 
the  defendant  has  taken  possession  of  the  land,  and  refuses 
to  give  it  up ;  wherefore,  they  pray  that  it  may  be  adjudged 
to  them,  and  that  they  have  judgment  for  delivery  of  the 
possession,  and  for  one  thousand  dollars  in  damages  for  timber 
cut  and  carried  away  from  it,  and  for  the  detention  thereof,  &c. 

The  defendant  pleaded  the  general  denial,  and  averred 
he  had  a  good  and  legal  title  to  it,  having  purchased  it 
from  one  Joseph  Hugurt,  in  December,  1829,  by  public  act 
and  for  the  price  of  seven  thousand  fiye  hundred  dollars. 
He  cites  Hugurt  in  warranty,  to  defend,  &c. 

Hugurt  denies  that  the  plaintiffs  have  any  title  to  the 
preinises  in  question,  and  sets  up  title  in  himself,  by  purchase 
from  one  F.  Maurice,  16th  September,  1812,  to  this  tract  of 
land,  which  he  avers  was  originally  derived  from  the  Spanish 
government,  the  title  of  which  has  been  recognized  by  the 
United  States.  That  on  the  18th  of  April,  1822,  he  acquired 
by  purchase  from  the  United  States,  two  hundred  and  sixty- 
four  acres,  adjacent  to  and  back  of  the  said  tract  of  five 
arpents  front  purchased  from  Maurice,  the  same  being  a  pre- 
emption right,  under  the  laws  of  the  United  States,  he  being 
the  owner  of  the  front  tract.  That  he  sold  to  the  defendant 
three  arpents  front  of  the  ssdd  tract,  with  the  double  coqpession, 
which  comprehends  a  part  of  the  original  tract  of  two  hundred 
and  sixty-four  acres,  and  that  under  the  title  so  acquired,  the 
defendant  has  a  just  and  legal  title  to  the  land  in  dispute,  &c. 

The  register  of  the  land  office,  in  his  certificate  of  the 
entry  made  by  the  plaintiffs  on  the  5th  of  April,  1823,  of  the 
quarter  section  of  land  claimed  by  them,  states  ^^  that  on  the 
13th  of  March,  1820,  N.  Meriam,  Esq.  attorney  for  the  heirs 
of  Joseph  Lacroix,  filed  in  his  office  their  claim  for  one  hundred 
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and  sixly  acres  of  land,  as  a  settlement  right  under  the  act  of  Kastkii?(  Dist. 
Congress,  dated  the  12th  of  April,  1814,''  &c.  This  is  the  -^^^^^n/,  '836. 
land  claimed  in  the  present  suit. 

Upon  these  issues  and  facts,  the  parties  went  to  trial. 

The  district  judge  decided  that  the  defendant's  title  was  dkhloniik. 
superior,  because  Hugurt,  on  the  18th  day  of  April,  1822, 
paid  the  United  States  government  the  price  of  a  pre-emption 
right  to  a  tract  of  two  hundred  and  sixty-four  acres  of  land 
adjacent  to  and  back  of  his  front  tract,  which  was  afterwards, 
on  the  14th  of  December,  1822,  surveyed  by  one  of  the 
government  surveyors,  and  the  location  approved.  That  the 
settlement  right  under  which  the  plaintiffs'  claim,  of  itself 
gives  no  title,  but  only  a  right  to  acquire  one  by  preference. 
That  in  this  case  they  only  entered  the  land  in  contest  in 
April,  1823,  and  the  receiver's  receipt  of  payment  is  not 
dated  until  the  18th  of  February,  1824,  two  years  subsequent 
to  that  of  the  defendant.  Judgment  was  rendered  in  favor 
of  the  defendant,  quieting  him  in  his  title. 

The  plaintiffs  appealed. 

Labauoe^  for  the  plaintiff  and  appellant 

1 .  The  land  in  contest  was  entered  expressly  for  the  plaintiffs 
by  their  attorney  in  fact,  Meriam,  the  13th  of  March,  1820, 
as  a  settlement  right,  under  the  act  of  Congress  passed  12th 
April,  1814,  and  the  government  price  afterwards  duly  paid. 
The  original  entry  was  full  notice  to  all  the  world  of  the 
plaintiff^'  claim,  and  sufficient  to  give  them  a  valid  title  to 
the  land. 

2.  The  plaintiffs  base  their  claim  on  a  payment  made  in 
April,  1822,  at  a  time  when  the  land  was  already  entered  for 
them  under  existing  laws,  and  paid  for  within  the  legal 
delay. 

3.  The  law  of  the  3d  March,  1811,  was  repealed  when  the 
claim  of  the  plaintiffs  was  entered  in  March,  1820,  but  was 
revived  the  11th  May,  1820,  subsequently  to  the  plaintiffs' 
entry.  They  had,  thereby,  acquired  a  right  as  owners,  on 
paying  for  it  within  the  legal  delay. 


>  / 
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EABTsmr  DitT.  4.  No  subsequent  law  to  the  entry  made  by  the  plaintiffs' 

January,  1836.  attorney,  could  affect,  or  impair  in  any  manner  whatever,  the 

ouLuoH  akh  rights  and  privilege  acquired  under  the  law  of  the  14th  April, 

LACBoix  1  ai  4^  of  becoming  absolute  owners  by  paying  the  price  within 

oEsiANDB.  the  time  required  by  law. 

•d.  JV*.  and  R.  Ogden^  for  the  defendants. 

1.  By  .the  act  of  Congress,  passed  the  15th  February,  1811, 
the  front  proprietors  of  land  obtained  a  preference  and  pre- 
emption for  the  back  land,  and  this  right  was  limited  to  three 
years.    See  Land  LawSy  577-8  779 ;  and  6  Martin^  JV*.  S.  41 7. 

2.  The  plaintiffs  never  complied  with  the  requisitions  of 
the  law,  to  complete  their  title.  By  delaying  it,  they  were 
debarred  from  competition  after  the  defendant  purchased  the 
land.  6  JHfor/m,  JV*.  S.  337.  See  Land  Laws^  page  653,  for 
act  of  April  12tb,  1814.  Ibid.  631-2,  for  act  5th  February, 
1813.    Ibid.  788,  for  act  of  2d  March,  1821. 

MathewSy  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  a  question  of  title  between  the  parties 

to  a  certain  tract  of  land,  claimed  by  each  of  them,  as 

purchasers  from  the  United  States,  under  pre-emption  laws 

peuwed  by  Congress.      The  plaintiffs  claim  as  purchasers 

The  laws  of  under  acts  granting  a  right  of  pre-emption  to  settlers,  and  the 

il^^^i^f^cnt  defendant  by  purchase  made  in  pursuance  of  laws  allowing 

riehuT^e^no  ^^^  "o**^  ^^  prc-emptiou  to  proprietors  of  land  fronting  on 

absolute  title  in  water  courscs,  to  an  equal  quantity  in  the  rear  of  the  land 

only^grai^^  pre-  thus  owued  by  them.      Judgment  was  rendered  for  the 

cSjfronTth^  defendant   in  the  court  below  from  which  the  plaintiff 

Unite?    Sutes  appealed. 

fi^d^'in™  eondi-  The  decision  of  the  case  depends  on  a  just  construction  of 
Ind 'lE.^'tndWii  ^^^  '®P^  ®ff®^^  which  those  different  pre-emption  laws  must 
dual  claiming:  a  have  ou  the  claims  of  parties  under  them.  They  give  no 
th^,  obtains  a  absoluto  title  in  themselves,  but  only  grant  a  preference  in 
^v^em^entoMy  Purchasing  from  the  United  States^  on  certain  conditions  and 
by  a  compliance  limitations  prescribed,  and  the  individual  claiming  the  riirht 

with  all  the  COD-   .  u  u*    •         *-*i      ^  .i.  i       . 

ditions  imposed,  to  purchase  obtains  title  from  the  government  only  by  n 
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compliance  with  the  conditions  imposed  by  law  and  within  the  Kabtkun  Ujst. 

lime  limited.     The  plaintiffs  entered  their  claim  to  a  pre-  ^Qf^^n/f  ^^^' 
emption  under  settlement  right  during  the  existence  of  an      guias^x's 
act  of  congress,  which  authorised  such  entries ;  whether  the         ^^^* 

entry  was  properly  made  and  allowed  does  not  appear.    This  bupct  it  ai.. 
perhaps  mierht  be  presumed  if  all   the  conditions  of  the     theactofoon- 

Wf^aA  Ant*il  1  9tli 

purchase  had  been  complied  with  before  the  persons  under  1814,  gmntiDg 
whom  the  defendant  claims  made  their  purchase  by  com-  SSutosStieps, 
viyiDS  with  the  requisites  of  the  law  under  which  they  requires  a  pnrt 

V-       J  t_  -^  of  the  price  of 

claimed  to  purchase.  the    land  to   be 

The  act  granting  pre-emptions  on  settlement  claims,  required  Sf*enteriil«,^wid 
a  certain  part  of  the  sum  to  be  paid  at  the  time  of  entering  ^•'f'*  *"  *? 
such  claims,  as  one  of  the  conditions  under  which  a  title  could  another  pur- 
be  obtained  from  the  United  States.  This  was  not  done  by  J^J!JSen**riSt 
the  plaintiffs  until  some  time  after  the  vendors  to  the  defendant  ^^^    v*7^  ^^ 

1         ■    I  1  11  V  linoe,  even  after 

had  purchased  the  right  of  government  by  a  full  compliance  entxy,  but  before 
with  all  things  required  by  the  act  under  which  they  bought,  u^tof  thej>ri^^ 

Under  these  circumstances,  we  are  of  opinion  that  the  ^  ^***  **®^^  '*• 
defendant  holds  under  a  title  first  regularly  obtained  from  the 
United  States,  and  consequently  is  better  than  that  set  up  on 
the  part  of  the  plaintiffs  See  Land  Lav>8,  pages  631,  779, 
663,786,788.  6Jiraitin,JV*.  iSf.,336.  5/bicI.,416.  3LotiMana 
Reports^  59. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  (hat  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


CHIASSON's  heirs  V8.  dupuy  et  al. 

appeal  from  the  court  op  probates  for  the  parish  of  iberville. 

Oppontion  to  an  administrRtor's  account  may  be  preaented  and  filed  itfttr 
the  lapee  of  three  judicial  days  from  its  rendition,  and  at  any  time  hefore 
sAepe  are  taken  to  have  it  homologfated  hy  the  court 

The  only  question  presented  in  this  case  relates  to  the  tkme 
within  which  oppositions  may  be  filed    to  administrator's 

8 
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Eastern  Dist.  accounts.    The  facts  upon  which  the  case  rests  are  set  forth 
Junuanf,  1 836.  in  the  Opinion  of  the  court.     The  heirs  of  Chiasson  appealed 

from  the  judgment  of  the  Probate  Court  dismissing  their 

opposition. 


CBlASSOR*S 

HEIRS 

VS. 

DUFUT  ET  AL. 


Labauoe^  for  the  plaintiffs  and  appellants. 

1.  The  administrator,  Dupuy,  failed  to  render  his  account 
as  ordered  by  the  court,  and  when  he  did  file  it,  which  was 
nearly  three  years  afterwards,  it  could  be  viewed  in  no  other 
light  than  as  an  ex  parte  proceeding  on  his  part,  which  the 
heirs  were  not  bound  to  oppose  within  three  judicial  days 
after  the  account  was  filed. 

2.  We  contend  that  as  long  as  the  account  of  the  adminis- 
tration was  not  homologated,  we  as  heirs,  had  a  right  to 
present  and  file  our  opposition  to  any  items  in,  or  to  the  whole  of 
the  account,  at  any  timey  even  after  the  lapse  of  three  judicial 
days. 

3.  Should  this  court  decide  that  the  opposition  of  the 
plaintiffs  came  in  time,  or  that  the  defendant  and  appellant 
waived  his  exception  to  the  filing  it  by  going  into  an  exami- 
nation of  the  account  on  its  merits,  the  case  will  then  be  fully 
before  the  court  for  a  final  judgment.  If  the  opposition  is 
considered  as  coming  too  late,  the  case  should  be  remanded  to 
receive  the  evidence  offered  in  the  court  below  on  the 
examination  and  trial  on  the  merits  of  the  account,  and 
which  was  rejected. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  it  appears  that  the  appellee.  Marcel  Dupuy, 
who  had  administered  on  the  estate  of  V.  Chiasson,  deceased, 
was  at  the  suit  of  th^  heirs  at  law  ordered  to  render  an 
account  of  his' administration.  This  order  was  given  on  the 
15th  of  February,  1832.  An  account  was  filed  in  pursuance 
of  this  order  on  the  3d  of  January,  183S.  On  the  14th  of 
May  following,  the  heirs  filed  an  opposition  in  which  they 
object  specifically  to  numerous  items  in  the  account.  In  the 
mean  time^  it  does  not  appear  that  any  steps  had  been  taken 
to  obtain  from  the  court  an  homologation  of  the  account  as 
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rendered.     When  the  cause  came  on  for  trial,  in  tiie  monih  Kasiehn  Dist. 
of  August  following,  the  court  considering  that  more  than  Jammry^^a. 


three  judicial  days  had  elapsed  between  the  filing  of  the   okys sykdich 

DAVID. 


account  and  of  the  opposition,  and  that  the  latter  came  too  ^'^ 


late,  declined  to  take  it  into  consideration,  and  proceeded  to 
homologate  the  account  with  certain  corrections  of  errors,  and 
the  heirs  appealed. 

We  have  recently  had  occasion  to  consider  the  question     Opposition  to 

^     .        .  -  *  •       nn     administni- 

here  presented,  m  the  case  of  LonghoiUmCs  executes  vs.  tor's  account 
Babeock  et  ol.,  atUe  44,  and  we  then  came  to  the  concIu>-  ^^the  lapse  oi 
sion,  that  the  opposition,  although  not  filed  within  tlie  ^'^  f^m  **^iu 
three  days,  did  not  come  too  late,  if  nothing  had  been  done  in  rendition,  and  at 
the  mean  time,  to  preclude  the  opponents.  This  case  cannot  ttepa^^^taken  to 
be  distinguished  from  that.  *>*7«  »^  w**"*°A?" 

°  ^  ^  gated     by     the 

Under  these  circumstances,  this  court  cannot  go  into  the  court 
merits. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed,  and  the  cause 
be  remanded  for  a  new  trial,  with  directions  to  the  judge  not 
to  disregard  the  opposition  filed  to  the  account  rendered  on 
the  ground  that  it  came  too  late,  and  that  the  appellee  pay 
the  costs  of  the  appeal. 


ORY's  syndics  V8.  DAVID. 
APPEAL  FROM  THI  COURT  OF  THE  FiEBT  JUDICIAL  DISTRICT. 

A  malady  will  be  considered  incarable  so  as  to  authorise  the  redhibitory 
action  an^  rescission  of  the  sale  on  the  part  of  the  purchaser,  when  it 
bafBes  the  efforts  of  regular  medical  aid  and  death  ensues  within  three 
days  aAer  the  sale. 

The  claim  of  a  purchaser  for  medical  attendance  and  expenses  of  burial 
incurred  in  regard  to  a  slave,  the  sale  of  which  is  rescinded  on  account  of' 
a  redhibitory  malady,  will  be  allowed  and  paid  by  the  seller. 
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Eastskit  Dist.      This  is  an  action  by  the  syndics  appointed  by  the  creditors 
January  1836.   Qf  j_  g,  Qry,  a  ceding  debtor,  to  recover  from  the  defendant 
oM's  snrsicT  ^^^  P*^ce  of  three  slaves  adjudicated  to  him  at  the  sale  of  the 
DATiD        property  of  the  insolvent.     The  sale  took  place  in  the  after- 
noon of  the  22d  January,  18S4,  at  which  a  woman  named 
Madeleine,  for  nine  hundred  and  sixly  dollars,  Eulalie  and 
her  child  Marie  Louise,  for  one  thousand  and  ten  dollars,  were 
adjudicated  to  the  defendant;  and  on  the  next  day  were 
delivered  into  his  possession. 

The  defendant  admitted  the  sale  and  adjudication  of  the 
slaves  in  question,  but  averred  that  the  slave  Madeleine  was 
laboring  under  a  malady,  of  which  she  died  within  less  than 
three  days  aft^r  the  sale.  That  the  slave  Eulalie  was  sdd 
'  as  a  good  washer  and  ironer,  and  trusty  house  servant,  but 
possessed  none  of  those  qualities,  which  were  the  chief 
inducements  to  bid  for  her.  That  she  was  afflicted  with 
diseases  which  rendered  her  useless  for  the  purposes  intended 
by  her  purchaser,  and  so  inconvenient  and  imperfect,  that  had 
he  known  it,  he  would  not  have  bid  for  her.  He  avers  he 
repeatedly  offered  to  return  her  and  her  child  to  the  petiti- 
oners,  who  refused  to  receive  them.  He,  therefore,  prays 
that  the  sale  and  adjudication  to  him  of  all  these  slaves,  be 
annulled  and  declared  void ;  but  if  sustained,  as  regards 
Eulalie  and  her  child,  that  he  be  allowed  a  reduction  in  the 
price;  and  further,  that  he  be  allowed  the  sum  of  one 
hundred *and  fifty  dollars,  for  medical  attendance,  clothing 
and  support  of  her  and  her  child ;  and  the  further  sum  of 
fifty-three  dollars  for  medical  attendance  and  funeral  charges, 
incurred  in  consequence  of  the  sickness  and  death  of  the 
slave  Madeleine,  &c. 

« 

The  evidence  showed  that  Madeleine  fell  sick  of  cholera 
on  the  24th  January,  the  day  after  she  was  delivered  to  the 
defendant  by  the  seller,  and  regular  medical  aid  immediately 
afforded.     She  died  on  the  day  following. 

The  defence  was  abandoned  as  to  Eulalie  and  her  child. 

The  district  judge  decided,  that  with  regard  to  Madeleine, 
the  defendant  maintaining  that  the  disease  having  appeared 
within   three   days   immediately   following  the    sale,   it   i$ 
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presumed  to  have  existed  at  the  time  of  the  sale,  Lmdsiana  EA.ftTkRx  Dirr. 

Ccdey  2508 ;  and  this  presumption  not  being  rebutted  by  any  -fawflry»  '836- 

evidence  offered  by  plaintiff,  the  rescission  must  of  course   q^t's  srnsics 

take  place.     Whether  redhibition  applies  to  syndics'  sales,  is 

a  point  not  raised  on  the  trial,  but  of  which  there  may  be 

doubts,  and  which  I  leave  to  be  settled  in  the  appellate  court, 

where  the  intention  is  expressed  to  take  this  case.     If  the 

parties  see  fit  to  raise  it  there,  assuming  that  it  does,  the  court 

cannot  make  any  distinction  by  reason  of  the  appearance 

amopg  us,  since  the  passage  of  the  Code,  of  the  new  and  rapid 

disease  of  Asiatic  cholera. 

The  defendant's  counsel  insists  that  defendant  is  not  liable 
for  costs,  for  reasons  already  expressed  in  this  case :  I  am  of 
opinion  he  is ;  although  defendant  abandons  any  defence  as 
to  Eulalie  and  child,  yet  nothing  appearing  in  the  shape  of 
any  agreement,  or  offer  to  comply  with  his  contract  as  to  her, 
the  court  must  proceed  to  decree,  and  does  order,  adjudge 
and  decree,  that  th^e  plaintiff  recover  the  sum  of  one  thousand 
and  ten  dollars,  the  price  of  the  slave  Eulalie  and  her  child, 
Marie  Louise,  with  interest  from  2d  April,  1835,  at  five  per 
cent.  &c.,  with  special  mortgage  on  the  slaves,  &c.,  and  costs 
of  suit  And  it  is  further  ordered,  that  the  sale  of  the  slave 
Madeleine  be  rescinded.     The  plaintiff  appealed. 

Derbigny  and  DeblieuXy  for  the  plaintiffs. 

1.  The  appellants,  in  this  case,  maintain  that  the 
judgment  of  the  District  Court  is  erroneous,  inasmuch  as  it 
denies  the  rescission  of  the  sale  of  the  slave  Madeleine,  on  the 
supposition  that  she  was  attacked  with  cholera  at  the  time 
of  the  sale ;  this,  even  admitting  it  to  have  existed,  was  not 
an  incurable,  and  therefore,  not  a  redhibitory  malady. 

2.  Admitting  the  malady  to  have  existed,  as  assumed  by 
the  court  below,  at  the  time  of  sale,  it  must  have  been  at  its 
incipient  stage,  so  slight  as  yet  to  have  escaped  the 
knowledge  of  the  venders,  and,  as  in  evidence,  easily  curable. 

3.  The  time  of  three  days  spoken  of  in  the  law,  is  given 
only  as  the  time  within  which,  if  a  discovery  is  niade  of  any 
defect  in  a  slave,  il  is  presumed  to  have  existed  previous  to 
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BAimsnK  D18T.  the  sale ;  but  the  sale  cannot  be  rescinded  if  the  defect  or 
January,  1836.  complaint  Can  be  easily  removed  or  remedied. 

OBX*S  SYNDICS  . 

nl^',..  J^'  SlideUf  for  the  defendant. 

The  slave  Madeleine  died  the  second  day  after  delivery, 
which  was  on  the  third  day  after  the  sale  to  the  defendant. 
This  circumstance  raises  the  presumption  that  the  disease 
existed  at  th^  time  of  Ihe  sale,  and  is  sufficient  to  support  the 
redhibitory  action  to  rescind  the  sale.     Louisiana  Code,  2508. 

2.  In  this  case  no  tender  of  an  act  of  sale  was  made  by 
the  plaintiffs  to  the  defendant.  The  latter  was  consequently 
not  put  in  mor&y  and  is  not  responsible  for  costs.  6  Louisiana 
Reports,  154. 

3.  The  testimony  establishes  payment  by  the  defendant  of 
charges  for  medical  attendance  and  funeral  expenses,  incurred 
by  the  sickness  and  death  of  one  of  the  slaves,  which  should 
have  been  allowed  to  him  in  the  judgment  of  the  District 
Court 

Martiny  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  for  the  price  of  three  slaves,  adjudicated 
to  the  defendant  at  the  sale  of  the  property  of  the  insolvent. 
The  plaintiffs  are  appellants  in  this  court,  from  the  judgment  of 
the  first  District  Court,  which  sustained  the  claim  of  the 
defendant  when  sued,  to  be  liberated  from  the  payment  of 
the  price  of  one  of  the  slaves  in  question,  who  died  of  the 
cholera  on  the  third  day  after  the  sale  and  adjudication  of 
said  slave  to  the  defendant. 

The  defendant  and  appellee,  in  his  answer  to  the  appeal, 
prayed  to  have  the  original  judgment  so  amended,  as  to  allow 
him  the  dum  of  fifty-three  dollars,  which  he  paid  for  medical 
services  and  expenses  during  the  sickness  of  the  slave  and 
her  burial. 

The  slaves  ipentioned  in  the  petition,  it  appears,  were 
adjudicated  to  the  defendant  in  the  afternoon  of  the  22d 
January,  1834,  and  delivered  into  his  possession  the  next^ 
day  thereafter.     On  the  day  following,  to  wit,  the  24th  of 
January,  the  slave  in  question,  whose  price  is  withheld  by  the 
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defendaDt,  fell  sick  and  died  of  cholera  the  25th  of  the  same  eastkhx  dUt. 
month,  notwithstanding  every  attention  and  medical  attend-  January,  i8S6. 

ance  was  afforded.  ^  ort>8  syndics 

It  has  been  contended  in  argument,  in  this  case,  that  m 

cholerOy  the  malady  of  which  this  slave  died,  is  not  an  incura- 
ble disease  in  its  first  stages.  The  court  is  of  a  different  y^  "oMidemi 
opnion ;  it  considers  a  malady  incurable,  so  far  as  to  authorise  lo^^^^orisTthe 
the  redhibitory  action,  wh^n  it  baffles  the  efforts  of  regular  redhibitory  ac- 
medical  add,  and  death  ensues,  notwithstanding  this  aid  is  gion  of  the  sale 
promptly  administered.  In  this  respect,  the  judgment  in  the  ^^  ^tj^wse?^ 
first  instance  is  correct,  and  the  redhibitory  action  is  sustained,  ^hen  it  baffles 
But  the  District  Court,  in  our  opinion,  erred  in  disallowing  guiu-  medical 
the  defendant's  claim  for  medical  attendance  and  the  ^^ea"**  ^thUl 
expenses  of  burial.  The  sum  thus  claimed,  should  have  been  *{»"»  days  after 
deducted  from  that  for  which  judgment  was  rendered  in  favor     The  claim  of 

of  the  plaintiffs.  S.S'Ttle.JS: 

It  is,  therefore,  ordered,  adjudfifed  and  decreed,  that  the  *"«*   ^<*    fV 

■'JO  '  pcnses  of  bunal, 

judgment  of  the  District  Court  be  annulled,  avoided  and  incurred  in  re- 
reversed  :  and  it  is  further  ordered,  adjudged  and  decreed,  SewieofwhiSi 
that  the  plaintiffs  recover  from  the  defendant  the  sum  of  nine  "  r«8cj»ded  on 

*^  ,  account  of  a  red- 

hundred  and  fifty-seven  dollars,  as  the  balance  of  the  price  of  hibitoiy  malady, 
the  slave  Eulalie  and  her  child,  Marie  Louise,  with  interest  ^^d  imid  by^the 
at  the  rate  of  five  per  cent,  per  annum,  from  the  2d  day  of  *®"®''' 
April,  1835;  and  that  the  said  slaves  b6  seized  and  sold  for 
the  payment  of  said  sum,  and  the  costs  in  the  District  Court. 
And  it  is  further  ordered,  that  the  sale  of  the  slave  Madeleine 
be    rescinded  and  annulled,  and  that   the    plaintiffs   and 
appellants  pay  the  costs  of  the  appeal. 
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KjLSTEUX     DiST. 

January,  1836. 

PATi  jr 
HES  cnKDiTOBs.  PATIN  V8.    HER   CREDITORS. 

APPEAL    FROM   THE  COUAT  OF  THE  FOURTH- JUDICIAL   DISTRICT,  THE   JUDGE 
'  OF   THE    SECOND  PREBIDINO. 

The  legal  or  tacit  mort^£;e  of  the  wife  for  the  restoration  of  her  paraphernal 
effects,  attaches  td  the  community  property  firom  the  time  they  came  into 
the  possession  of  the  husband.  Her  judgment  of  separation,  although 
obtained  subsequent  to  a  mortgage  given  on  the  property  by  her  husband, 
will  hold  it  to  the  exclusion  of  the  husband's  mortgage  creditor. 

The  rules  of  practice  relating  to  the  filing  of  answers  to  appeals  in  the 
country  cases  in  the  Eastern  District,  tried  in  New-Orleans,  will  be 
relaxed  when  justice  requires  it.  They  are  called  for  trial  as  they  stand 
on  the  docket,  and  if  the  answer  is  in  when  the  case  is  called  up,  it  will 
be  heard. 

Mortgages  executed  in  New-Orleans,  and  not  recorded  in  the  parish 
where  the  mortgagor  resides,  until  after  he  makes  a  surrender  of  his 
property  to  his  creditors,  cannot  affect  creditors  and  third  persons,  who 
are  s^ch  at  the  time  of  the  surrender. 

Interest  stipulated  in  contracts,  ought  to  be  allowed  in  putting  these  claims 
on  the  tableau  of  distribution  of  an  estate;  because  they  make  a  part  of 
the  debt  due  to  the  claimant. 

The  retention  by  a  syndic,  of  any  part  of  the  property  surrendered  without 
selling  enough  to  pay  the  debts  of  the  insolvent,  is  improper,  which 
should  charge  him  with  its  value,  and  for  which  he  is  accountable  to  the 
creditors. 

This  is  a  case  of  insolvency.  On  the  13th  of  May,  1830, 
the  plaintiff  presented  her  petition  and  schedule,  and  prayed 
for  a  respite.  A  meeting  of  creditors  was  held  on  the  12th  of 
July  following,  who  after  deliberating  on  her  affairs,  refused 
the  respite  and  proceeded  with  the  case  as  a  forced  surrender, 
and  appointed  B,  Poydras  de  la  Lande  syndic.  Among  the 
articles  of  property  included  in  the  schedule  of  the  insolvent, 
was  a  negress  named  Ismene  and  her  two  children,  Lastie 
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and  Josephine,  estimated  at  one  thousand  dollars,  and  a  gold  Eactxbs  Dm. 
watch  at  seventy-five  dollars.      In    making  sale  of  the  -faw<flry»  ^^'^' 
property  surrendered,  the  syndic  retained  these  items,  after        tatut 
selling  the  other  property  surrendered,  claiming  them  as  his  an  dumnoBf. 
own.    In  May,  18S2,  he  filed  a  tableau  of  distribution,  and 
iQ  May,  1835,  an  amended  one  from  which  it  appeared  there 
was  not  sufficient  funds  to  pay  the  debts  due  by  the  insolvent* 
He  moreover  placed  himself  on  the  tableau  as  a  privileged 
creditor,  for  two  thousand  eight  hundred  and  seventy  dollars, 
with  interest,  being  the  amount  of  a  judgment  obtained  by 
him  against  the  insolvent,  which  he  had  duly  recorded  in  the 
parish  where  she  resided,  on  the  29th  of  May,  1828. 

Dubertrand,  one  of  the  creditors,  opposed  the  tableau  of 
distribution,  and  prayed  to  be  placed  thereon  as  a  privileged 
creditor  for  two  notes  amounting  to  one  thousand  and  eighty 
dollars,  secured  by  two  mortgages  on  several  of  the  slaves 
surrendered,  andamong  others,  the  slaves  Ismene  and  liistie, 
executed  in  May  and  November,  1828,  before  a  notary  in 
New-Orleans,  but  not  recorded  in  the  parish  of  Point  Coup6e> 
the  residence  of  the  mortgagor,  until  the  16th  of  June,  18309 
after  her  surrender.  He  was  placed  on  the  tableau  as  a 
chirographery  creditor  for  the  amount  of  these  two  claims. 
He  also  makes  opposition  to  many  other  items  in  the  tableau, 
and  claims  to  be  allowed  several  other  claims  for  costs  as 
privileged  ones,  together  with  all  interest  due  or  accruing  on 
contracts  stipulating  for  interest.  He  prays  that  the  syndic 
be  made  liable  for  the  amount  of  the  property  withheld  by 
hhn,  and  that  the  tableaus  be  amended,  so  as  to  give  him  a 
privileged  claim. 

Messrs.  Toledano  &  Gaillard  also  opposed  the  tableaus,  on 
the  ground  that  certain  property  surrendered  was  not  sold 
and  accounted  for  by  the  syndic,  specifying  the  slaves  claimed 
by  him ;  and  likewise  contesting  the  validity  of  his  claims  as 
a  creditor,  at  the  same  time  asserting  themselves  as  privileged 
judgment  creditors  of  the  insolvent. 

Poydras  de  la  Lande,  claimed  the  slaves  in  question  in 
virtue  of  a  mortgage  made  to  him  by  Pierre  Abadie  the 
husband  of  the  insolvent,  in  June,  1822,  to  securid  the 
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Cabterx  DiHT.  payuieni  of  the  -sum  of  one  thousand  nine  hundred  and 

January  1836.   seventeen  dollars,  and  on  which  he  obtained  judgment,  in 

PATiN        May,  1829.    Execution  issued  on  this  judgment,  in  January, 

739 

BSB  cmukiTOBt.  1831,  after  the  surrender,  and  the  plaintiff  pointed  out  the 

slaves,  Ismene  and  her  children,  then  in  his  possession  as 
syndic,  as  being  subject  to  his  execution,  had  them  sold  and 
bought  in  on  his  account  by  an  agent.  This  is  the  title 
under  which  he  claims  them. 

Madame  Patin  obtained  a  judgment  of  separation  of 
property  from  her  husband,  Pierre  Abadie,  in  July,  1823,  for 
fifteen  thousand  one  hundred  and  sixty-eight  dollara  It 
appeared  in  evidence  that  she  brought  ten  thousand  one 
hundred  and  sixty-eight  dollars  of  this  amount  into  marriage 
in  1810.  In  executing  her  judgment,  the  slayes,  Ismene  and 
her  two  children,  were  sold  and  bought  in  by  her,  in  October^ 
1823.  She  continued  in  possession  of  them  until  she 
surrendered  them  to  her  creditors,  in  May,  1830. 

The  district  judge  decided  that  the  claim  of  the  syndic  to 
the  slaves  iti  question  be  rejected ;  the  claim  was  set  up 
under  his  mortgage,  executed  by  Abadie,  the  husband,  before 
the  judgment  of  separation  by  his  wife ;  and  although  there 
may  be  some  equity  in  it,  the  court  cannot  allow  it  in  this 
case.  The  claim  was  not  preferred  by  the  syndic  at  the 
meeting  of  creditors,  nor  was  it  carried  on  the  tableau  or  in 
any  manner  mentioned  or  referred  to  in  the  pleadings. 
The  syndic  must  therefoi^  be  charged  with  the  value  of 
Ismene  and  her  children  and  the  gold  w^tch  which  he  has 
felled  to  account  for,  at  their  estimated  value  of  one  thousand 
and  seventy-five  dollars. 

The  syndic  was  properly  placed  on  the  tableau  as  a 
privileged  creditor  for  the  amount  of  his  judgment  agamst 
the  insolvent,  for  two  thousand  eight  hundred  and  seventy 
dollars,  which  had  been  duly  recorded  before  tlie  insolvency. 
Dubertrwd  was  properly  placed  on  the  tableau  as  a  chirogra- 
phery  creditor  only,  his  mortgages  not  having  been  recorded 
in  the  parish  where  the  mortgagor  resided,  imtil  after  the 
insolvency. 
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Several  other  amendments  were  made  in  the  tableaus  of  castern  Oiar. 
distribution.    The  syndic  appealed.  Jamuary,  \m. 

Dubertrand,  in  answer  to  the  appeal,  prayed  that  the  fatin 
judgment  of  the  District  Court  be  amended  in  his  favor,  by  ^j^^  creditohs. 
allowing  his  claim  as  a  privileged  one,  &c.  This  answer 
was  filed  on  the  5th  of  January,  18S6,  and  the  cause  had 
already  been  set  for  trial  on  the  7th  of  the  same  month.  The 
court,  however,  took  up  the  cases  from  the  country,  including 
the  appeals  from  the  fourth  judicial  district,  in  the  order  they 
stood  on  the  docket. 

» 

JL  Jomn,  for  the-appellant  contended,  that  the  prayer  for 
an  amendment  of  the  judgment  by  P.  Dubertrand,  comes  too 
late.  It  was  filed  on  the  5th  of  January,  and  the  case  was 
then  already  set  for  trial  on  the  7ch.     Code  of  Practice^ 

2.  B.  Poydras  de  la  Lande  ought  not  to  be  made  responsible 
to  the  creditors  for  the  value  (k  the  slave  slsmene  and  her 
child  Lastie.  In  June,  18S2,  Pierre  Abadie,  the  husband  of 
the  insolvent,  and  owner  of  these  slaves,  gave  him  a  special 
mortgage  on  them  for  one  thousand  nine  hundred  dollars, 
with  interest  In  1833,  Madame  Patin  obtained  a  judgment 
of  separation  of  property  against  her  husband,  P.  Abadie, 
in  execution  of  which  all  his  property,  including  those  slaves, 
was  seized  and  adjudicated  to  her  for  seven  thousand  dollars. 
The  sale  mentions  no  mortgage.  If  she  did  not  buy  subject 
to  the  payment  of  the  mortgage  of  B.  Poydras  de  la  Lande, 
there  was  no  sale  and  these  riaves  continued  to  be  the  property 
of  her  husband.    4  Jlfortm,  JV*.  £f.,  1 54.    3  nnd,y  604. 

3.  If  she  did  buy  them  subject  to  this  pajrment,  then  B. 
Poydras  de  la  Lande  had  a  right  to  take  the  proceeds  in 
payment  of  his  claim.  In  1827,  B.  Poydras  de  la  Lande 
obtained  a  judgment  on  the  above  mentioned  mortgage  claim 
of  one  thousand  nine  hundred  dollars,  and  on  other  claims 
against  Pierre  Abadie ;  an  execution  issued  under  it,  which 
was  levied  on  the  slaves  in  question,  and  they  were  adju- 
dicated to  B.  Poydras  de  la  Lande  for  nine  hundred  and  ten 
dollars.      They  still  are  in  his  possession.     By  this  stare  o( 
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Din.  thingB  the  court  is  enabled  to  render  the  same  judgment  as 
•^""^^y*  **^-  if  the  slaves  had  been  sold  by  B.  Poydras  de  la  Lande,  a$ 
y^Tiji        syndic^  and  the  contestation  was  about  the  application  of  the 
*••  price. 

4.  The  sale  of  1823  cannot  give  any,  right  to  these  slaves 
/                   or  their  proceeds  to  Madame  Patin.     If,  therefore,  she  had 

any  rights^  to  them,  this  must  be  under  her  mortgage  for 
property  brought  into  marriage..  The  creditors  ought  to 
have  proved  that  she  had  such  rights.  The  judgment  of 
separation  of  property  is  posterior  to  B.  Poydras  de  la  Lande's 
mortgage,  and  aflbrdsno  evidence  of  the  time  when  Madame 
Patin's  tacit  mortgage  commenced.  If  her  claim  arose  from 
paraphernal  property,  she  ought  to  have  proved  the  date  of 
the  reception  of  it  by  the  husband. ;  if  from  dotal  property, 
she  ought  to  have  produced  the  marriage  contract  and  proof 
that  it  was  recorded.  1  MartwfB  Digest^  700  Besides,  such 
)&  judgment  rendered  between  husband  and  wife,  upon  the 
former's  answers  to  interrogatories,  is  not  sufficient  evidence 
against  the  creditors  of  the  husband,  particularly  creditors 
whose  claims  are  older  in  date  than  the  judgment.  De 
Blanc  vs.  Webb^  5  LouUiana  ReporU^  82. 

5.  The  judgment  is  also  erroneous  in  so  far  as  it  allows  to 
the  syndic  interest  on  his  own  claim  only  up  to  the  time  of 
the  reception  of  funds  from  the  estate.  This  reduction  of 
interest  was  not  claimed  in  the  opposition  ;  had  it  been,  the 
best  answer  would  have  been'  the  tableau  of  distribution  of 
1832,  from  which  it  appears,  that  the  syndic,  instead  of 
applying  all  the  funds  then  in  his  hands  to  his  own  claim,  as 
in  bis  capacity  of  mortgage  creditor  he  was  entitled  to  do,  he 
distributed  them  rateably  among  all  the  creditors. 

6.  Further,  if  the  interest  on  the  syndic's  own  claims  is  to 
cease  running,  when  he  receives  the  funds  of  the  estate,  this 
can  be  ordered  only  on  the  supposition  that  he  can  apply 
those  funds  to  his  own  payment.  But  that  he  is  not  permitted 
to  do ;  he  must  keep  them  in  bank,  subject  to  the  order  of 
the  court,  and  they  are  of  no  more  use  to  him  than  to  any 
other  creditor.  There  is,  therefore,  no  reason  why  his  claims 
should  be  less  favored  than  those  of  anv  other  creditor.     The 
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decimoD  of  the  Distriet  Court  would  be  correct  only  in  a  case  E4frrsBM  Dmt. 
in  wliich  it  was  proved  that  the  funds  bad  been  applied  in  «faw<qry»  ^^S6. 
the  above  described  manner. 


Cooky f  {or  Dubertrand,  the  opposing  creditor,  in  answer  to 
the  appeal,  made  the  following  points  : 

1.  That  the  court  below  erred  in  not  placing  him  on  the 
tableau  of  distribution,  as  claimed  in  his  opposition,  as  a 
mortgage  creditor  of  the  insolvent. 

2.  The  court  erred  in  not  allowing  interest  on  the  amount 
due  to  this  respondent,  when  the  same  was  expressly  stipu- 
lated to  be  paid  in  the  acts  of  mortgage  passed  by  the 
insolvent  in  favor  of  this  respondent,  and  which  are  in 
evidence  in  this  cause. 

S.  The  court  erred  in  making  the  syndic  only  liable  for  the 
price  of  Ismene  and  childreny  and  also  in  only  charging  him 
with  her  price  at  the  several  periods,  and  according  to  the 
terras  at  which  the  other  property  of  the  insolvent  was  sold  ; 
and  erred  in  charging  the  said  syndic  with  the  price  of  the 
gold  watch  in  the  same  manner,  when  the  whole  was 
estimated  by  the  witness  at  its  cash  value  at  the  time. 

4.  The  court  erred  in  not  making  the  syndic  personally 
responsible  to  all  the  creditors  on  account  of  his  conduct  in 
stopping  the  sale  of  the  property  ceded,  and  having  never 
caused  the  balance  to  be  sold  ;  and  also  for  not  accounting 
for  a  large  balance  due  on  a  judgment  in  favor  of  the  insol- 
vent, which  remained  unsatisfied  at  the  cession. 

He,  therefore,  prays  that  the  judgment  of  the  court  may  be 
so  fiur  amended  as  to  place  this  respondent  on  the  tableau 
as  a  mortgage  creditor  in  the  first  rank ;  that  ten  per  cent, 
interest  on  the  amount  due  him  by  the  insolvent  may  be 
allowed  him  from  the  time  stipulated  in  the  acts  of  mortgage 
mentioned,  up  to  the  filing  of  the  said  tableau  of  distribution  ; 
that  the  said  B.  Poydras  de  la  Lande  may  be  decreed  to  add 
to  the  mass  the  value  of  the  slave  Ismene  and  her  children 
and  the  gold  watch,  as  so  much  ca$h  received  by  him  at  the 
time  of  the  sale  of  the  other  property  of  the  insolvent ;  that 
said  syndic  be  decreed  also  to  add  to  the  mass,  the  balance 


ve. 

HSR    CItZOlTOM. 


Vf. 
HBK   r.BU»lTttllS. 
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Eabtbrn  i>iit.  due  on  the  judgment  in  fa^or  of  the  insolvent ;  and  thai  he 
January,  1836,  y^  decreed  to  be  liable  to  pay  all  the  creditors  of  ttie  said 
pj^Tix        insolvent,  in  consequence  of  his  neglects  and  acts,  and  that 
the  said  jndgment  otherwise  be  confirmed. 

McUhetDSt  J,j  delivered  the  opinion  of  the  court. 

In  this  case,  the  insolvent  having  obtained  an  order  for  a 
meeting  of  her  creditcurs,  on  a  petition  in  which  she  requested 
a  respite.  The  meeting  took  place  on  the  10th  of  July,  and 
the  prw^  verbal  of  the  proceedings  was  concluded  by  the 
officer  before  whom  it  was  holden,  on  the  42th  of  the  same 
month,  wherein  it  appeai;s  that  the  respite  was  refused ;  and 
this  refusal  termioated  in  a  forced  surrender  of  the  insdvent's 
property,  which  was  delivered  into  the  possession  of  the 
appellant,  as  syndic  of  the  estate.  He  proceeded  to  have  it 
sold,  but  stopped  the  sale  before  it  was  all  disposed  o^ 
supposing  that  sufficient  bad  been  sold  to  pay  the  debts,  &c., 
retaining  ia  his  possession  a  female  slave,  named  Ismene,  and 
her  children,  and  a  gold  watch,  and  finally  claimed  this  pro- 
perty as  bis  own,  under  certain  pretexts  of  title,  now  urged 
before  this  court.  He  filed  two  tableaus  of  distribution  of  the 
funds  arising  from  the  sale  of  property  which  he  caused  to  be 
made  ;  these  funds  proved  to  be  insufficient  to  pay  the  debts 
of  the  insolvent,  and  several  of  the  creditors  made  oppositi^m 
to  the  manner  of  distribution  assumed  in  the  taUeaus.  From 
the  decision  rendered  on  these  oppositions,  the  syndic  appealed; 
and  his  claims  on  the  ceded  property,  and  those  of  the  creditor, ' 
P.  Dubertrand,  create  the  principal  difficulty  in  the  decision 
of  the  cause. 

The  appellant  claims  the  slave  Ismene,  and  her  children, 
as  his  own  property,  in  consequence  of  having  purchased 
them  under  execution  issued  on  a  judgment  which  he  had 
obtained  against  the  husband  of  the  insolvent.  The 
execution  did  not  issue  on  this  judgment,  and  consequently 
no  sale  took  place,  until  long  after  the  appellant  had  taken 
into  his  possession  the  slave  and  her  children  (now  in  question) 
as  syndic,  and  held  them  as  part  of  the  insolvent's  estate 
Whether  this  circumstance  ought  to  be  considered  as  conclu- 
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sive  agaiDflt  his  claim,  fieed  not  be  decided,  as  we  are  of  Bin-ERN  Dibt. 
opinion  that  her  right  aod  title  to  the  property  in  favor  of  the  ■fa«<«'y>  '»36. 
mass  of  the  creditom,  is  supported  by  the  evidence  of  the  case.  ~     patik 
She  obtained  a  separation  of  goods  from  her  husband,  and  in  ^^^  dumiToms. 
executing  the  judgment  against  him,  Ismene  and  her  children 
were  sold  and  bought  in  by  her.     This  separation,  it  is  true,  tacit  mortgage  of 
took  place  subsequent  to  the  judgment  under  which  the  ^storatton''^  ^  of 
property  was  finally  sold  by  Poydras  as  belonging  to  her  ^^  parapheniid 
husband,  but  for  any  thing  which  appears  to  the  contrary,  it  to  the  commu- 
was  before  that  time  bound  by  the  tacit  or  legal  mortgage  of  {voL  t^T^^ 
the  wife.     Her  title  is,  therefore,  the  best,  independent  of  Jj^W  ^'^^.  »»*o 

'  '  '  r  the  possession  of 

the  possession  which  accompanied  it,  down  to  a  period  when  the  husband. 
the  appellant  ought  not  be  tolerated  in  opposing  the  rights  of  separatioii°^°ia- 
the  cfeditors,  his  constituents,  to  the  payment  of  whose  debts  ^^^"S^^  obtained 

'  ^      ^  ^  r   J  ^  subsequent   to  |i 

he  was  bound  to  appropriate  it,  according  to  their  legat  rank  amortga^giveiv 

J       .    .,  on  the  property 

and  pnvilege&  by  Uie  husband, 

The  answer  on  the  appeal,  is  made   on   the    part   of  je^xdusiln  iTf 
Dubertrand  alone,  who  prays  that  the  judgment  of  the  court  *e     husband's 
below  may  be  so  amended,  as  to  give  him  the  privilege  of  a  tor. 
creditor  with  mortgage  on  the  price  of  the  slave  Ismene  and  pri^tUje  relating 
her  children,  and  also  interest  on  his  claim,  at  the  rate  of  ten  ^o  ^«  ^I'ng  o^ 

-  1         .  .      .  1  mi  •     ans-wers    to    ap- 

per  cent,  per  annum,  from  the  time  it  became  due.  This  peais  in  Uie 
answer  is  objected  to,  as  having  been  put  in  too  late.  It  was,  ti^e  ^t^ra^Diln 
perhaps,  not  filed  in  strict  conformity  with  rules  prescribed  ij'^jij  ^^^  ?[j 
by  the  Code  of  Practice,  but  we  are  of  opinion,  that  the  he  relaxed  when 
uniform  manner  in  which  those  cases,  called  country  cases,  it^^^^^^ 
has  been  conducted,  authorises  some  relaxation  of  the  severity  Sf^'*^**'',*"'!^' 

'  ^   they  stand  on  the 

of  those  rules.  They  are  always  called  up  for  trial  as  they  docket,  and  if 
stand  on  the  docket,  and  generally  conducted  with  great  whenoie^oaK il 
liberality  and  accommodation  by  the  advocates:  almost  ^^^^^•**^*" 
every  thing  being  managed  by  consent,  and  we  are  unwilling    Mort{|agesex- 

ecuted.  la  I'few" 

to  see  the  justice  of  any  case  perverted  by  unthought  of  Orleans,  and  not 

lArhnirAliliPfl  recorded  in   the 

lecnnicaiiues.  j^^,^  ^herc  the 

The  answer  in  the  present  instance  must  be  received,  mortgagor    re- 

sides,  until  alter 

although  from  the  facts  of  the  cause,  it  can  avail  the  appellee  he  makes  a  sur- 
but  litUe.  We  assume  it  as  true,  that  Madame  Patin  when  ^Ky ^hu "^ 
she  made  the  mortgages  to  Dubertrand,  was  domiciled  in  the  ^}^^  *?""^^  ^: 

^^  feet  creditors  and 

parish  of  Point  Coupee ;  and  the  facts  show  that  they  were  third     persons. 
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SKTMOVR 

V9. 
GOOLST. 

who  are  taeh  at 
the  time  of  the 
suirender. 

Intereit  itipu- 
lated  in  con- 
traeti,  ought  to 
be  allowed  in 
patting  these 
claims  on  the 
tableau  of  dis- 
tribution of  an 
estate,  because 
thej  make  a  part 
of  the  debt  due 
to  the  daimant. 

The  retention 
bf  a  syndic,  of 
any  part  of  the 
property  suiren- 
dered  withoat 
sellim  enough  to 
pay  the  debu  of 
the  insolrent,  is 
improper,  which 
should  char]^ 
him  with  Its 
value,  and  for 
which  he  is  ac- 
countable to  the 
creditors. 


not  recorded  in  that  parish  until  after  the  insolvent  was  com- 
pelled to  surrender  her  property.  The  process  verbal  of  the 
meeting  of  creditors  which  produced  this  surrender,  was 
finished  on  the  12th  July,  1830,  and  there  is  no  evidence  of 
the  mortgage  having  been  put  on  record  before  the  16th  of 
that  month.  The  court  below  was,  therefore,  correct  in 
refusing  the  privilege  claimed  on  these  mortgages.  Interest 
being  stipulated  by  the  contract,  ought  to  he  allowed,  and  so 
we  presume  it  is  by  the  amended  tableau,  being  as  clearly  a 
part  of  the  debt  due  by  the  appellee,  as  the  principal  secured 
by  the  contracts. 

The  retention  of  any  part  of  the  property  surrendered, 
without  selling  enough  to  pay  the  debts  of  the  insolvent,  was 
certainly  not  a  proper  proceeding  on  the  part  of  the  syndic, 
but  as  he  is  made  accountable  for  the  value  of  the  part  retained 
by  the  amended  tableau,  and  as  no  opposition  seems  to  have 
been  made  by  the  creditors  generally  to  this  decision,  it  must 
remain  undisturbed. 

It  is,  therefore,  .ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  to  be 
paid  by  the  appellant. 
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SETMOUR  VS.  COOLET. 

AFPIAL  PEOM  THK  COURT  OP  THB  FOURTH  JUDICIAL  DISTRICT,  TBS  JUDOR  OP 

THE  8KC0ND  r&R8IDING. 


The  oath  of  the  soa,  ai  the  agent  of  the  plaintiff,  is  sufficiont  to  obtain  an 
order  of  conrt  appointing  a  curator,  ad  koe^  to  the  defendant,  in  a  caee 
'    where  soit  ie  pending. 

A  curator,  ad  hoe^  it  to  be  appointed  to  an  abeentee  in  a  auit  which  is 
ihstituted  and  pending.    The  citation,  in  each  a  caae,  moat  be  served  or 
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the  corator  ad  Aac,  a^famst  whom,  oontradiotorUy,  the  proceedings  must  Eavtkkk  Dht. 
be  carried  oa  to  final  judgment.  January  t  1%S6» 

The  57th  article  of  the  Lonisiana  Code,  ezprenly  reqoiree  that  a  soit  be    .    sBrxoua 
firet  huAituted  and  pending,  before  the  appointment  of  a  cvratw  mdhoe  ^^ 

ie  to  be  made. 

The  agent  who  represents  his  principal  in  a  snit,  mast  have  authority  to  do 
so,  so  as  to  allow  all  legal  proceedings  to  be  carried  oa  contradictorily 
with  him,  in  order  to  bind  the  principal. 

The  general  provisions  in  the  Code  of  Practice,  for  the  appointment  of 
curators  by  the  Probate  Courts,  do  not  repeal  the  particular  one  requiring 
all  courts  to  protect  the  interests  of  absentees  in  suits  pending  before 
them,  by  the  appointment  of  a  curator  ad  hoe, 

DefectB  in  judicial  proceedings,  such  as  want  of  appearance,  judgment  by 
defkult,  or  misconduct  and  neglect  of  the  curator  ad  hoe^  &;c.  can  only  be 
remedied  by  an  appeal,  and  not  by  action  of  nullity. 

This  is  an  action  of  nullity,  to  annul  and  set  aside  a  former 
judgment  of  the  same  court.  In  18289  the  present  plaintiff 
recovered  a  tract  of  land  from  the  present  defendant  in  the 
parish  of  Point  Couple.  In  September,  1833,  the  now 
defendant,.  Cooley,  filed  his  petition  in  the  District  Court 
for  the  parish  of  Point  Coupee,  claiming  three  thousand 
dollars,  as  the  value  of  the^improvements  he  had  put  on  the 
land  from  which  he  had  been  evicted  by  the  present  plaintiff, 
Seymour ;  alleging  in  his  petition,  that  Seymour  was  an 
absentee,  residing  in  England,  having  no  known  agent  in 
the  state,  and  praying  that  a  curator  ad  hoc^  be  appointed  to 
represent  and  defend  him  in  the  suit. 

The  affidavit  under  which  the  judge  appointed  the  curator 
ad  hoCy  was  made  by  the  son  of  the  plaintiff  in  the  suit,  as  hi9 
agent,  and  dated  the  12th  of  September,  1833,  four  days 
before  filing  the  petition.  The  order  appointing  him,  was 
made  on  the  back  of  the  petition,  and  before  filing  it. 

Cooley  obtained  judgment,  contradictorily  with  the  curator, 
ad  hoCy  against  Seymour,  for  the  sum  of  two  thousand  five 
hundred  dollars,  which  was  signed  the  31st  May,  1834. 

In  October,  1834»  the  present  suit  was  instituted  by  G. 
Vance,  as  agent  for  Seymour,  against  the  defendant  Cooley, 

10 
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£aitkrh  Di0t.  to  annul  bis  judgment,  and  for  an  injunction  in  the  mean 
January,  IB36.  ^j^y,^^  ^^  restrain  him  from  executing  it. 

sETMovm  The  petitioner,  in  this  case,  alleges  be  was  not  legally 

cf^^l^^  cited,  did  not  enter  appearance,  join  issue,  or  bad  a  regular 
judgment  by  default  taken  against  him ;  that  Gilbert  Vance, 
a  merchant  of  New-Orleans,  was  his  known  agent,  and 
paid  the  taxes  on  bis  lands  in  Point  Coup6e,  for  the  years 
1831*2-3,  which  agency  was  well  known  to  the  sheriff  of 
Point  Coupee  and  other  notable  persons  in  said  parish,  and 
that  said  agent  should  have  been  cited. 

He  further  alleges  that  he  resides  in  England,  and  that 
time  was  not  allowed  from  the  filing  of  the  petition  and 
answer,  and  putting  the  cause  at  issue,  to  notify  him  through 
his  agent,  or  curator  ad  hoc.  The  petition  was  filed  the  16th 
September,  1833,  the  answer  on  the  19th  November  following, 
and  the  trial  and  judgment  rendered  on  the  minutes  on  the 
>25thofthe  same  month.  He  prays  for  the  annulment  of 
the  judgment,  &c. 

The  defendant  excepted  to  the  plaintiffs  right  of  action, 
and  that  there  was  no  cause  of  nullity  or  grounds  for  an 
injunction,  shown  on  the  face  of  the  papers.  In  his  answer 
he  pleaded  the  general  denial,  and  that  the  plaintiff  was  an 
absentee,  without  a  legal  agent  in  the  state  to  represent  him; 
that  the  curator  ad  hoCy  was  properly  appointed  to  represent 
him,  who  was  duly  cited  and  contested  the  case  until 
judgment  rendered. 

Upon  these  issues,  the  parties  went  to  trial. 

Gilbert  Vance,  a  witness  for  the  plaintiff,  says,  he  was  since 
the  month  of  June,  1830,  and  still  is,  the. agent  of  Mr. 
Seymour,  and  has  paid  the  taxes  on  his  lands  in  Point  Coupee 
for  the  years  1830-1-2  and  '3.  That  he  was  not  cited  in 
the  suit  of  Cooley  against  Seymour,  and  knew  nothing  of  it, 
either  from  the  curator  ad  hoc,  or  any  other  person,  until 
judgment  was  rendered.  The  treasurer's  receipts  for  the 
taxes  paid  by  Vance,  were  also  produced. 

The  sheriff  of  the  parish  stated,  that  if  he  had  been  asked,  in 
the  case  of  Cooley  v$.  Seymour,  or  ^*  if  he  had  been  caUed  vpon 
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m  that  ease  to  say  who  was  the  agent  of  SeymouTy  hfi  would  have  Easterk  Dist. 
said  he  believed  Varwe  to  be  the  agerU.''  Januanr.  isae. 

Other  residents  of  the  parish  testified  to  their  belief,  that       setmour 
Vance  was  the  agent  of  Seymour,  when  the  suit  of  Cooley 
against  Seymour  was  instituted. 

The  district  judge  who  tried  the  cause,  remarked  that  the 
testimony  of  the  witnesses  adduced  by  the  plaintiff  in  support 
of  bis  allegations,  was  vague  and  unsatisfactory,  and  failed 
to  make  out  any  one  of  them.  He  attempts  to  show  the 
appointment  of  the  curator  ad  hoc^  wad  irregular  and  illegal, 
on  the  ground  that  he  had  a  known  agent  in  the  state. 
The  article,  57  of  the  Louisiana  Code^  and  116  of  the  Code 
of  Practicey  provide  for  the  appointment  of  a  curator  ad  hoc, 
by  the  judge  before  whom  the  suit  is  brought,  when  the 
proof  is  insufficient  to  show  the  defendant  had  any  known 
agent  in  the  state. 

Judgment  was  rendered  in  favor  of  the  defendant.  The 
plaintiff  appealed. 

jmtchelly  for  the  plaintiff,  contended  that  the  appointment 
of  a  curator  ad  hoc,  was  not  properly  made  in  this  case,  in 
the  manner  pointed  out  by  law. 

2.  It  should  have  heen  shown  to  the  judge,  that  Seymour 
was  an  absentee  and  had  no  known  agent  in  the  state,  before 
he  appointed  a  curator  ad  hoc ;  and  also,  that  no  curator  for 
the  administration  of  his  property  was  appointed.  Louisiana 
Codsy  artick  57. 

3.  This  should  have  been  shown  by  the  return  of  the 
sheriff,  from  which  it  would  appear  Seymour  was  an  absentee. 
eJkfortm,  JV.  S.  15. 

4.  The  appointment  of  the  curator  ad  hoCy  was  illegally 
made  on  the  oath  of  T.  J.  Cooley,  the  son  of  the  plaintiff, 
who  alone  declared'that  Seymour  was  an  absentee,  in  which 
case  a  curator  was  to  be  appointed. 

5.  The  order  of  the  judge  making  the  appointment,  is 
illegal,  being  without  date,  written  on  the  back  of  the  petition 
before  it  was  filed.     If  made  before  suit  was  instituted,  it 
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EASTiftv  DitT.  was  too  floon;  because  a  curator  ad  hms^  to  an  absentee  who 
/flmwiry,  1836.  ^as  no  knowD  agent,  must  be  made  by  the  fudge  brfere  tDhom 
wTxouK      suit  is  pending*     Stut  muet  first  be  insiituted  <md  pendimg. 
Lemsiana  Code,  57.     Code  of  Practice,  195. 

6.  We  contend  that  Seymour  had  a  koown  agent  here 
when  the  curator  ad  hoc,  was  appointed,  to  wit,  Vance ;  and 
that  the  law  authorises  such  appointment  only  where  there 
is  no  known  agent  in  the  state.  The  evideace  is  full  to  this 
point,  that  there  was  an  agent.     LouMsiana  Code,  57. 


COOLKT. 


C<k)le^  for  defendant. 

h  The  appointment  of  the  curator  ad  hoc,  to  defend  the 
suit  against  Seymour,  was  properly  made.  The  law  expressly 
requires  this  appoinlnient  when  the  suit  is  commenced,  as  it 
is  then  pending.  A  curator  ad  hoe  must  be  named  to  defend> 
when  the  defendant  is  absent  and  has  no  known  agent  in  the 
state,  or  person  appointed  to  administer  his  property.  Louisiana 
Code,  57. 

2.  The  very  object  of  the  above  named  provision  in  the 
Code,  was  to  enable  the  creditor  to  obtain  a  valid  judgment 
against  an  absentee,  by  having  a  drfensor  appointed.  An 
agent  whose  powers  are  limited  or  specific,  and  who  had  no 
authority  to  defend  the  absentee  in  courts  could  not  be  legally 
cited,  was  no  legal  obstacle  to.  the  appointment  of  a  curator 
ad  hoc;  on  the  contrary,  rendered  such  appointment  necessary. 

3.  An  attorney  in  fact,  with  limited  or  special  powers, 
which  do  not  include  that  of  defending  his  principal  in  court, 
is  not  such  an  agent  as  that  referred  to.  A  person,  except 
licensed  attorneys,  cannot  defend  another  in  court,  without 
an  express  and  specific  power  to  that  efiect.  Partidas  i,  Htie 
5,  laws  10,  14,  15  et  seq,     8  Louisiana  Reports,  112. 

4.  7he  agent  must  not  only  be  authorised  to  defend  his 
principal  in  court,  but  must  be  known  generally  and  publicly 
as  such.  The  mere  existence  of  an  agent,  who  was  unknown 
to  the  court,  would  not  incapacitate  it  from  naming  a  defensor, 
a  curator  ad  hoc. 

5.  In  this  case,  there  is  no  legal  proof  of  the  existence  of 
an  agent,  on  the  part  of  the  plaintiff;  or  of  his  having  the 
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powers  requisite  to  defend  bis  principal  in  court,  or  that  such  eastkhk  ihin-.  « 

agent  was  publicly  known.  January,  183C. 

6.  The  only  proc^  if  any,  is  by  the  testimony  of  Vance, 
the  pretended  agent  A  power  of  attorney  may  be  given 
either  by  public  or  private  act,  or  in  writing,  even  by  letter  ; 
but  if  given  verbally,  testimonial  proof  of  it  can  only  be 
admitted  conformably  to  the  title  of  conventional  obligations ; 
but  there  we  find  no  proof  of  a  mandate  or  manner  of  proving 
a  power  of  attorney. 

7.  Mr.  Vance  has  no  where  stated  what  his  powers  were, 
but  that  he  was  agent.  The  plaintiff  was  bound  to  show 
the  agent  was  fully  authorised  to  act  in  this  case.  He  has 
not  done  so ;  this  action  cannot,  therefore,  be  sustained,  as 
the  first  one  was  legal. 

Martifif  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  nullity,  instituted  by  the  plaintiff  to 
annul  and  set  aside  a  judgment  rendered  against  him,  on  the 

alleged  ground  that  he  had  never  been  legally  cited ;  and  that 
no  appearance  or  judgment  by  default,  had  been  previously 
had  or  taken  in  the  case.  There  was  a  judgment  pronounced 
against  him,  from  which  he  has  appealed  to  this  court. 

The  suit  in  which  the  judgment  sought  to  be  annulled  was 
given,  was  instituted  under  the  57th  article  of  the  Louisiana 
Code,  on  the  suggestion  that  the  defendant  was  an  absentee, 
and  had  no  known  agent  in  the  state,  and  that  no  curator 
had  been  appointed  to  his  e^ate,  to  represent  him  as  an 
absent  defeudant.  A  curator  ad  hoc  was  accordingly 
appointed  by  the  court  in  which  the  suit  was  pending, 
contradictorily  with  whom,  the  suit  was  proceeded  in  until 
final  judgment.  , 

The  counsel  for  the  appellant,  in  this  case,  has  contj^nded 
in  argument,  that  the  judgment  ought  to  have  been  annulled^ 
because  the  suggestion  on  which  the  court  acted,  in  appointing 
the  curator  «(i  Aoc,  was  not  otherwise  verified  than  by  the 
oath  of  the  son  of  the  plaintiff. 

S.  Because  at  the  time  of  the  appointment  of  the  curator 
ad  hocy  there  was  no  suit  pending. 
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Kastbhk  Dist.       S.  Because  the  defendant  had  a  known  agent  in  the  state 

January,  1836.    at  the  lime. 

BXTMovR  ^'  Because   the  appointment  of  curators  is  exclusively 

w.  vested,  by  the  Code  of  Practice,  in  the  Courts  of  Probate. 

GOOLET. 

The  oath  of  the  ^'  Suggestions  on  which  precautionary  measures  are 
BOD,  as  the  a^nt  obtained  at  the  inception  of  a  suit,  such  as  the  arrest  of  the 
is  ^wenf  to  debtor,  the  attachment  or  sequestration  of  his  property  and 
obtain  an  ort«  ^fj^  jy^^^  ^^^  Verified,  Ordinarily,  by  the  oath  of  the  plaintiff, 
ing  a  curator  ad  Where  the  Oath  for  the  appointment  of  a  curator  ad  hoCy  and 
fendantinacase  such  like  Conservatory  acts,  is  made  by  the  sou  of  the 
^**Xj  '*"^    "  plaintiff,  it  cannot  be  more  objectionable  than  if  made  by  him 

A  curator  ad  who  is  directly  a  party  in  interest, 
pointed'  to  ^an      II.  .The  Code  directs  the  appointment  of  the  curator  ad 
mU  vMch  iTin-  ^^»  ^^  ^  ^^  ^  instituted  against  an  absentee  who  has  no 
ttituted       and  kuown  agent  in  the  state,  to  be  made  by  the  court  before 
^ticmin  sueha  which  the  suit  is  pending. 

sSred  "^OT  the  -^.s  the  curator  ad  hoc^  *  is  the  person  against  whom  the 
curator  ad  hoc,  proccedine^s  are  to  be  conducted,  contradictorily  between  him 

against     whom,  «  o  ^  j 

contradictorily,  and  the  plaintiff,  it  follows  as  a  consequence  therefrom,  that 
m^^b^^^orild  ^foii  him  is  the  citation  to  be  served  ;  and  the  construction 
on  to  final  judg-  ^hich  would  require  the  previous  citation  of  the  party,  would 

be  the  cursed  one,  which  corrodes  and  destroys  the  text. 

In   the  case   of   an    attachment   in   which  proceedings 

Th  57ih  arti-  c^'^'^^'^ce  against  the  property  of  the  debtor,  he  not  being 

cie  of  (he  Louis- present,  the  citation  is  first  served  by  advertisement  afiSxed 

pressiy  rrauires  on  the  court  house  door ;    and  the  law  provides  for  an 

&2  *in^tuted  ^^ppoi^tment  of  an  attorney  to  whom  the  process  is  also  to  be 

and  pending,  be-  delivered. 

ment  of  a  curator  If  there  be  any  ambiguity  in  the  English  part  of  this 
^de^  "  ^  ^  article  of  the  Louisiana  Code,  providing  for  the  appointment 
The  agent  who  of  a  curator  ad  hocj  the  doubts  it  may  create  are  at  once 
pnni^^  in  a  dispelled  by  a  recourse  to  the  French  text,  which  expressly 
Mthori^''to^*do  speaks  of  a  suit  first  instituted  and  pending,  before  the 
so,  so  as  to  allow  appointment  is  to  be  made. 

eeedings  to  be  III.  The  judge  presiding  at  the  trial  of  the  cause,  expressed 
SSiSctoriiy  S^m  ^^^  opinion  that  the  testimony  by  which  the  agency  of  Vance 
him,  in  order  to  was  attempted  to  bc  established,  was  vasrue  and  unsatis- 

bind  the  pnnci-  r»       i  • 

pal.  factory.     Be  that  as  it  may,   llie  nature  or  character  of  thr 
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agency  was  not  shown  to  have  been  such  as  to  authorise  him  Kasterx  Dist. 
to  represent  the  principal  in  the  suit,  and  to  allow  legal   -/<w«ary,  isse. 
proceedings  to  be  carried  on  under  it,  contradictorily  with       bstmour 
him,  so  as  to  bind  the  priiicipal  thereby.     We  agree  with  the  ^•»- 

counsel  for  the  appellee,  that  the  agent  of  which  the  Louisiana  r^^^  general 
Code  speaks,  must  be  an  agent  of  the  latter  description.  fri7*"^p  *"^.^* 

IV.  The  general  provisions  of  the  Code  of  Practice  for  the  for  the  appoint- 
appointment  of  a  curator  by  the  Court  of  Probates,  does  not  b^^"he  Probat^ 
repeal  the  particular  one  which  requires  all  courts  to  protect  Couru,  do  not 
the  mterests  of  absentees,  who  may  be  sued  before  them,  by  cuiar  one,    re- 

,1  .    ^  ^     J,  ^  11.  quirinesU  courts 

the  appomtment  of  a  curator  ad  hoc.  to  protect  the  in- 

We  conclude  that  the  iudee  who  tried  the  case  in  the  first  l^reataof  absen- 

J      o  ^  tees     iQ      suits 

instance,  did  not  err  in  refusing  to  annul  the  judgment  pending;  before 
attacked  in  the  action  of  jiullity,  on  the  ground  of  the  want  of  pol^/nt  of^ 
legal  citation.  ""S.'^ftu- 

If  a  defect  in  the  proceedings,  occasioned  by  the  want  of  di<?iai  proceed- 
an  appearance  or  a  judgment  by  default,  entitle  the  appellant  vfnt  of  appear- 
to  relief  at  our  hands,  he  should  have  sought  it  by  an  appeal.  by^deffuit™*^or 
The  district  judffe  cohld  not  reverse  his  own  judgment,  on  misconduct  and 

t  ,  J      D  •»  neglect   of    the 

such  grounds.  curator  ad  hoc^ 

So  of  the  misconduct  of  the  curator  ad  hoCy  in  his  neglect  remedled^by  an 
to  ask  time  to  consult  the  appellant  whom  he  was  appointed  appe*^,  w»d  not 

,  by  action  of  nul- 

lo  represent  and  defend ;  this  would  not  entitle  the  party  liW. 
complaining  to  a  reversal  of  the  judgment,  and  have  the 
cause  demanded.     The  remedy,  in  such  a  case,  could  only 
be  sought  on  an  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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ArPIAL   FftOM   TBB   OOUBT  OP  THE    FXBIT  JUDICIAL   DI8TBICT. 


A  packet  m-  lealod  letter  with  bank  notae  endoied,  delirered  bj  a  paaaenger 
to  the  clerk  of  a  ateam-boat,  for  aaie  keephug,  ia  aimply  a  contract  of 
depoait  between  them^  in  which  the  depoaitarj  ia  only  reaponiiblia  for 
ordinary  care.  , 

A  ateam-boat  if  not  liable  for  a  part  of  a  paaaenger'a  baggage,  when 
aeparated  from  the  reat ;  or  for  the  contenta  of  a  aealed  letter  or  packet 
when  stolen,  which  haa  been  delivered  to  a  paaMnger  on  board,  at  any 
place  the  boat  may  atop. 

The  owner  of  a  aealed  letter  or  packet  ia  under  no  obligation  to  pay  for  ita 
tranaportation,  when  given  to  a  paaaenger,  and  the  ateam-boat  ia  not 
liable  for  ita  aafe  keeping. 

,  This  is  an  action,  in  which  the  plaintiflb  seek  to  make  the 
owners  and  master  of  the  steam-boat  Philadelphia  liable  for  a 
package  or  sealed  letter,  containing  the  sum  of  three  thousand 
eight  hundred  dollars  in  bank  notes^  remitted  to  the  plaintiflb 
by  their  agent,  and  stolen  from  the  custody  of  the  person 
who  had  it  in  charge  on  board,  while  the  boat  was  on  her 
passage  to  New-Orleans. 

The  defendants  deny  that  any  package  or  sum  of  money, 
as  alleged,  was  received  on  board  their  steam-boat;  or  if  it 
was  taken  on  board,  it  was  not  to  be  carried  for  hire,  and 
they  are  not  responsible  for  its  safety;  and  further,  that  if 
said  package  was  received  on  board  and  stolen,  it  was  not 
occasioned  by  their  negligence,  and  they  are  not  liable. 

The  evidence  showed  that  Huntington,  the  agent  of  the 
plaintiffs  at  Vicksburg,  delivered  to  one  Prather,  who  delivered 
to  Bacon,  a  passenger  on  board  the  steam-boat  Philadelphia, 
a  package  containing  eighteen  bank  notes  of  one  hundred 
dollars  each,  and  two  bank  notes  of  one  thousand  dollars 
each,  and  a  draft  to  be  delivered  to  the  plaintiffs  at  New- 
Orleans.     Bacon  put  this  package  in  the  iron  chest  of  the 
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Steam-boat,  in  charge  of  the  clerk  of  the  boat,  declaring  it  to  Eastxrn  Dist. 
contain  money  and  valuable  papers.     The  key  of  the  iron  January,  i836. 
chest  was  stolen  from  the  clerk,  and  the  money  all  taken. 
It  appears  that  Bacon  lost  one  thousand  one  hundred  dollars 
of  his  own  n>oney,  and  the  boat  nine  hundred  dollars  in  the 
same  way,  and  all  by  the  same  robbery. 

The  district  judge,  upon  this  evidence,  was  of  opinion,  that 
the  money  or  package  was  simply  deposited  in  the  iron  chest, 
by  the  passenger  who  acted  as  the  plaintiffi'  agent  in  this 
matter,  and  which  was  received  as  an  act  of  courtesy  by  the 
clerk  of  the  boat ;  that  the  money  was  not  to  be  carried  for 
hire;  and  in  the  nature  of  things,  steam-boat  owners  should 
not  be  made  liable  for  baggage,  because  it  is  in  the  personal 
custody  of  the  passenger. 

Judgment  was  rendered  in  favor  of  the  defendants,  and  the 
plaintiffs  appealed. 

Conrady  for  the  plaintiflls* 

1.  The  defendants  being  common  carriers,  undertake  for 
the  safe  delivery  of  every  thing  put  on  board  their  boat ;  and 
nothing  can  excuse  them,  but  via  majors  &c.  By  the  provi- 
sions of  the  code  they  are  responsible  for  loss,  unless  they 
show  it  is  occasioned  by  accidental  and  uncontrolable  events. 
Common  carriers  are  also  assimilated  to  inn-keepers.  2  Renins 
Qmanentariesy  597.  Stonfs  ConrnetUarieSy  Ma.  488^  510, 
511.  1  Lo<r6y  516.  Lomaima  Code,  2725,  3522,  J^oa.  7 
am2 19.     11  .Afartin,  579.     1  LmmaM  Reportay  254,  349. 

2.  It  has  been  urged,  that  as  no  agreement  was  made  for 
compensation  to  be  paid  for  the  risk,  no  responsibility  attaches. 
This  is  not  the  case.  The  authorities  all  agree  that  the  rule 
is  founded  in  public  policy,  and  not  on  the  principle  of  com- 
pensation, which  renders  the  carrier  or  steam-boat  liable  for 
articles  put  on  board.  Digeat,  tib.  4,  title  9,  line  3,  aec.  1. 
Ihid^y  HUe  9,  line  6.  1  BelPa  Commentarieay  468.  2  Kenfa 
Cknnmentarieay  597,  598. 

3.  The  common  carrier,  for  meritorious  services  rendered, 
alwa]^  has  his  action  on  a  quantum  mertttf,  and  no  particular 
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RASTEn?(  Disr.  agreement  is  necessary.      Story^s  Commentariesy  ^o.  505. 
January,  1836.   |  g^ff^  CommefUorUsy  475,  476.     2  WendaWs  Reports,  327. 

4.  Id  the  case  before  the  court,  the  money  was  in  the 
possession  of  a  passenger,  formed  a  part  of  his  baggage,  and 
consequently  those  who  had  charge  of  the  boat,  were  respon- 
sible for  its  safe  keeping.  An  inn-keeper  might  as  well  say 
he  is  not  responsible  for  the  luggage  of  his  guest,  because  he 
does  not  receive  a  distinct  compensation  for  his  care.  1  BelPs 
Commentariesy  475.     2  Kenfs  CammerUarieSy  601 . 

5.  The  fact  of  this  packet  being  placed  in  charge  of  the 
clerk,  as  an  officer  of  the  boat,  whose  appropriate  duty  it  is 
on  board  of  steam-boats,  to  take  an  account  and  deliver  all 
merchandise  on  board,  and  to  transact  all  business  with  the 
passengers,  so  far  from  diminishing  the  responsibility  of  the 
owners,  tends  greatly  to  increase  it.  ^  KenCs  Commentariesy^ 
593,  594.     2  Bosanquet  and  BuUery  416. 

6.  It  is  next  contended,  that  the  captain  had  received 
instructions  not  to  receive  money  for  transportation.     But 
third  persons  cannot  be  affected  by  the  private  instructions 
given    by  the  owners  to  the  captain.      2    WendaUy  327.-- 
1  Lomsiana  RepartSy  536. 

7.  The  defendants  rely  on  the  notice  put  up  in  the  boat, 
that  all  passengers'  baggage  was  at  their  own  risk.  The 
effect  of  these  notices  has  been  much  discussed,  and  some  of 
the  most  eminent  judges  of  this  country  and  England, 
regret  they  were  ever  recognised  as  of  any  validity.  Stonfa 
Commentariesy  ^o.  554.     1  BelPs  Cammentariesy  474. 

8.  But  it  is  admitted,  that  for  these  notices  to  have  effect, 
in  varying  the  contract  between  the  parties,  the  knowledge 
and  assent  of  the  party  sought  to  be  effected  by  them,  must 
be  shown.  1  BelPs  Commentariesy  474.  Story^s  CammentarieSy 
JVb.  558,  560.     2  KenPs  CommerUariesy  606. 

9.  In  this  case,  no  such  knowledge  is  shown  to  have  been 
given.  None  can  be  presumed  from  the  circumstance  of 
printed  rules  being  stuck  up  in  the  steam-boat.  In  fact,  the 
whole  doctrine  of  notices  seems  inapplicable  to  steam-boats, 
where  passengers  seldom   have  an  opportunity  of  seeing 


OF  THE  STATE  OF  LOUISIANA.  83 

ibem,  until  their  bag^ge  is  deposited  on  board,  and  the  Easterh  Dist. 
contract  for  freight  and  passage  complete.  Jmmary,  i8S6. 

WILCOX    AHO 

Preston,  for  the  defendants.  fearx 

vs. 

1.  The  owners  of  the  steam-boat  Philadelphia,  are  not    stkam-boat 
liable  in  tliis  case,  for  there  is  no  evidence  of  any  negligence  ^****-^^''''^'^ 
or  want  of  that  due  care  to  their  passengers,  which  is  usually 
practised  by  prudent  men.     It  is  only  for  the  negligence  or 
mismanagement  of  the  master,  that  renders  the  owners  liable. 

This  doctrine  is  settled  by  this  court,  and  was  the  ancient 
law  on  this  subject.  1  Loviriana  Reports,  349,  354.  7  Martinis 
Reports,  282,  283. 

2.  The  Supreme  Court  of  New- York,  in  a  very  late  case, 
decided  that  the  master  of  a  ship  w<is  not  responsible,  like  a 
common  carrier,  for  all  losses  which  might  happen,  excepting 
only,  '^  those  by  the  act  of  Grod  or  the  enemies  of  the  country." 
6  Cowen,  268. 

3.  It  is  urged  the  defendants  are  liable,  on  the  ground  that 
the  money  sued  for,  made  part  of  the  baggage  or  luggage  of 
a  passenger.  Here  we  contest  the  fact.  It  made  no  part  of 
the  passenger's  baggage,  but  was  simply  money  deposited  by 
the  passenger  with  the  clerk  of  the  boat,  fof  safe  keeping. 
The  owners  of  steam-boats  are  not  liable  for  the  passage 
money  of  a  passenger,  and  to  insure  large  sums  not  belonging 
to  him,  but  transmitted  to  others.  The  rigor  of  the  common 
law,  as  to  common  carriers,  did  not  extend  to  contracts  to 
carry  passengers,  nor  to  their  luggage  on  board.  See  KenCs 
Commentaries,  verba  Bailment.     Story^s  Commentaries,  Ibid. 

4.  To  avoid  being  responsible  for  baggage,  the  owners  of 
steam-boats,  as  in  the  present  case,  invariably  give  notice 
^^  that  the  baggage  of  the  passengers  will  be  at  their  own 
risk."  This  notice  is  binding,'  as  a  part  of  the  steam-boat 
regulations.  A  contrary  rule  and  regulation  may  possibly 
be  applied  to  stage  coaches,  as  with  them  the  baggage  is  in 
the  special  charge  and  care  of  the  carrier.  Not  so  on  board 
steam-boats.  There  the  passenger  brings  and  takes  away 
his  baggage,  and  has  the  whole  control  and  superintendence 
of  it  on  board,  during  the  whole  vovBgc. 
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There  must  be  judgment  in  this  case  for  the  defendants. 

Martiny  J.y  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  master  and  owners  of  the 
steam-boat  Philadelphia,  to  recover  from  them  the  sum  of 
three  thousand  eight  hundred  dollars,  for  this  amount  of 
bank   notes,  which  were  sent  in  a  sealed   packet   by  a 
passenger  on  board,  and  stolen  or  lost,  while  the  boat  was  ou 
her  passage  down  the  Mississippi  river.     The  plaintiffs  are 
appellants  in  this  court,  from  a  judgment  rendered  in  the 
District  Court,  rejecting  their  claim.    The  facts  of  the  case, 
as  sliown  by  the  evidence,  are  briefly  these :  the  sleam-boat 
Philadelphia,  while  on  her  way  down  the  river,  stopped  at 
Vicksburg,  where  one  of  the  passengers  received. from  the 
agents  of  the  plaintiffs,  a  sealed  packet,  in  which  was  alleged 
to  be  enclosed  sundry  bank  notes,  amounting  to  the  sum 
claimed,  and  which  was  to  be  delivered  to  the  plaintifis  on 
his  arrival  in   New-Orleans.     This  letter  or  packet  was 
delivered  by  the  passenger  to  the  clerk  of  the  sieam-boat,  for 
safe  keeping,  who  locked  it  up  in  an  iron  chesU     The  key 
sealed  letter  with  was  accidentally  mislaid,  or  stolen  from  his  pocket  while  he 
SolIed"*drfiveir^  ^^  asleep,  and  the  letter  or  package  stolen, 
ed  by  »  P»^JJ^      The  question  presented  in  this  case,  appears  to  us  to  be 
of  a  steam-boAt,  simply  one  of  deposit  for  safe  keeping,  between  the  passenger 
ir»UDpiya^«on-  ^"^  clerk.    This  is  a  kind  of  contract,  which  it  clearly S^ 
^*^*een<Afln**1n  appears,  the  clerk  had  no  authority  to  make,  on  behalf  or 
which  the  depo-  the  owners  or  master ;  a  contract  in  which  the  depositary 
^^bieforo^  does  not  insure  the  safety,  or  become  liable  for  the  thing 
^*A^8^-bo«t  deposited.      He  promises  nothing  but  ordinary  care  and 

is  not  liable  for  diligence. 

selSj^'sbaggage  This  was  not  the  contract  of  a  common  carrier  for  hire,  to 
7nm  u2*rert!  deliver  goods  at  a  given  place ;  for  the  letter  or  packet  was 
or  for  the  con-  to  be  returned  to  the  passenger  or  depositor,  at  any  time  he 
letter  or  packet  called  fof  it,  during  or  at  the  termination  of  the  voyage, 
whrch  harbecu  Neither  can  the  defendants  be  considered  as  liable  for 
deiivcreii  to  a  g^  ^^^^^  ^f  ^y^^  passenger's  baggage,  when  separated  from  the 
board,''  at   any  rest.     It  is  impossible  to  admit,  that  the  owners  or  master  of 

place    the   boat 
may  fttop. 


a  Steam-boat  are  liable  for  the  contents  of  a  letter  or  sealed 
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package,  which  may  be  delivered  lo  a  cabin  or  steerage  Eastkrx  Djst. 
passenger,  at  any  place  the  boat  may  stop  on  its  way,  to  take  -^""^"^'y*  ^^'^- 
in  wood,  freight  or  merchandise,  or  land  or  receive  passengers.        coolet 
The  owner  of  such  a  letter,  incurs  no  obligation  to  pay  any      bkauvaw. 
thing  for  the  transportation  of  it ;  neither  does  he  enable  the     The  owner  of 
roaster  of  the  boat  to  exercise  any  control  or  care  over  it.  He  ^^^  is^  under 
cannot,  therefore,  and  neither  can  the  boat  or  owners,  be  "o  obiiration  to 

,  ,  pay  for  lis  tran&- 

responsible  for  its  safe  keeping.  portation,  when 

given  to  a  pas- 
senger, and  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  fJ^JJ^VoMu^i^i 
judgment  of  the  District  Cour<t  be  affirmed,  with  costs.  keeping. 


COOLBT  V8,   BEAUYAIS. 


APPEAL  FEOM  THB  OOUJIT  OP  THE  FOURTH  JUDICIAL  DISTRICT. 

A  curator  ad  hoe^  appointed  by  the  court  to  an  absentee,  may  employ 
counsel  to  defend  the  interests  of  such  absentee,  who  is  entitled  to  a  just 
compensation  for  his  services,  to  be  paid  by  the  absentee,  whose  interests 
he  defended. 

But  a  curator  ad  hoc  has  no  right  to  obtain  firom  the  court,  taking  cognizance 
of  the  original  action,  a  summary  and  exparte  order  on  the  absentee,  to 
whom  he  was  appointed,  to  pay  a  particular  scmi  as  compensation  for 
his  services,  to  be  taxed  as  part  of  the  costs.  The  court  cannot  grant 
such  order,  without  hearing  the  party  condemned. 

This  is  an  action  by  the  plaintiff,  as  an  attorney  at  law, 
against  the  defendant,  who  was  appointed  by  the  court 
curator  ad  hoc^  to  defend  an  absentee  residing  in  France,  on 
being  sued  in  the  parish  of  Pointe  Couple,  in  an  action  of 
partition.  The  curator  ad  hoc  employed  the  plaintiff  as 
counsel,  to  defend  the  case  in  court,  to  which  he  had  been 
appointed.     At  the  final  termination  of  the  case,  on  motion, 
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Eaiteek  DiiT.  Ihe  court  ordered  the  sum  of  five  hundred  dollars  to  be  paid 
JoMutuy,  1836.  jq  ^^  Bcauvais,  curator  ad  hoc^  and  to  be  taxed  in  the  costs, 
GooLKT        and  paid  by  the  absentee. 

BSAVYAis.  The  present  plaintiff  claims  the  benefit  of  this  allowance 

to  the  curator,  as  having  done  all  the  business  in  defending 
.  the  original  suit  He  had  judgment  against  the  defendant 
.  Beauvais,  as  curator,  for  the  sum  of  four  hundred  dollars ; 
but  with  a  condition,  that  the  latter  might  release  himself,  on 
assigning  the  judgment  allowing  him  his  compensation,  to  j>e 
paid  out  of  the  funds  of  the  absentee.  The  defendant 
appealed. 

On  the  trial,  the  defendant's  counsel  excepted  to  the 
opinion  of  the  court,  refusing  to  examine  the  case  on  the 
defendant's  plea,  that  the  Probate  Court,  in  the  action  of 
partition,  had  no  power  to  appoint  a  curator  ad  hoc. 

Cooleyy  in  proprUL  persond, 

1.  The  court  below  did  not  err  in  refusing  to  take  into 
consideration  the  plea  of  the  defendant,  that  the  plaintifi'here 
should  have  pleaded  to  the  jurisdiction  oi^  the  Probate  Court, 
in  the  action  of  partition,  in  which  his  services  were  rendered. 
All  pleas  made  by  counsel  are  presumed  to  be  done  by  the 
consent  and  under  the  direction  of  the  client,  and  where  any 
exception  is  waved,  no  matter  if  it  is  tenable  or  not,  it  is 
presumed  to  be  done  by  consent  of  the  party. 

2.  But  even  if  the  court  did  err  in  not  considering  the  plea 
mentioned,  the  plea  itself  is  not  tenable.  Courts  of  Probate 
have  jurisdiction  in  cases  of  partition  generally,  and  in  some 
cases,  an  exclusive  jurisdiction  for  that  purpose.  See  Code 
of  JPracticey  article  924.  And  even  if  the  Probate  Court  had 
not  jurisdiction,  the  case  was  decided  by  the  District  Covart. 

3.  The  testimony  shows  that  the  services  were  rendered, 
and  that  they  were  worth  the  sum  of  five  hundred  dollars ; 
therefore  the  judgment  should  be  amended  in  that  respect. 

4.  The  testimony  will  further  show,  that  an  execution 
issued  in  favor  of  Beauvais  against  Mrs.  Mourain,  whom  he 
was  appointed  to  represent,  and  against  whom  he  had 
judgment  for  expenses ;  and  also,  that  the  same  was  arrested 
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by  his  own  order.  If  he  has  not  collected  the  amount,  so  as  EAsiFRTf  Durr. 
to  pay  it  over  to  the  counsel,  it  is  clearly  his  own  fault,  for  •^'°''"'^»  ^^^^'' 
which  others  should  not  suffer.  coolkt 


MRtcheU,  for  the  defendant  and  appellant. 

1.  The  District  Court  should  have  examined  the  defendant's 
plea,  alleging  that  the  Probate  Court  was  without  authority 
to  appoint  him  as  curator  ad  hoc,  as  H  had  no  jurisdiction  of 
the  original  case,  being'  an  action  of  partition.  2  Martin, 
JV.  S.,  1.     5  Martiny  JV.  S.y  551.     Code  of  Practice,  924-5. 

2.  The  fact  that  the  original  suit  was '  transferred  to  the 
District  Court,  after  the  curator  ad  hoc  was  appointed,  does 
Dot  mend  the  matter.  The  District  Court  has  original  and 
exclusive  jurisdiction  of  such  cases,  and  was  not  legally 
seized  of  it  by  the  transfer  from  the  Probate  Court,  under 
a  law  providing  for  cases  peculiarly  situated.  5  Martin, 
JV.  5f.,  9. 

3.  The  appointment  of  Beauvais,  curator  ad  hoc,  by  the 
Probate  Court,  was  clearly  void.  He  had,  therefore,  no 
power  to  enforce  the  payment  of  the  money  allowed  as  his 
fee,  and  was  not  liable  to  pay  it  to  the  plaintiff. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  Plaintiff  alleges  in  his  petition,  that  Madame  Mourain, 
an  absentee,  being  sued  in  an  action  of  partition,  Arnaud 
Beauvais  was  appointed  by  the  court,  her  curator  ad  hoc; 
that  the  latter  employed  him  (the  plaintiff)  as  attorney  and 
counsellor  at  law,  to  represent  him  in  said  suit,  and  to  defend 
the  same ;  that  he  did  accordingly  attend  to  the  case,  until 
final  judgment  was  rendered.  He  further  represents,  that  at 
the  time  of  the  final  judgment  in  the  case,  the  sum  of  five 
hundred  dollars  was  allowed  to  the  curator  ad  hoc,  and  taxed 
as  a  part  of  the  costs  to  be  paid  by  Madame  Mourain.  He 
avers,  that  his  services  were  worth  the  full  sum  of  five 
hundred  dollars,  and  that  the  curator  ad  hoc  is  liable  to  pay 
him,  and  he  prays  judgment  against  the  defendant  for  that 
amount. 


BRAUVAT8. 
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EA8TKii!f  DisT.  The  defendant  admits  that  he  employed  the  plaintiff  as 
January,  183C.  attorney,  and  tliat  he  was  appointed  curator  ad  hoc  of  the 
absentee.  He  admitd  that  the  sum  of  five  hundred  dollars 
was  allowed. him,  as  alleged,  but  he  denies  that  he  ever 
received  any  part  of  it,  and  he  submits  to  the  wisdom  of  the 
court,  whether  he  has  a  right,  or  is  bound  to  enforce  the 
payment  of  that  sum  against  Madame  Mourain.  He  further 
alleges,  that  the  plaintiff  did  not  make  the  proper  defence  ; 
that  he  ought  to  have  pleaded  to  the  jurisdiction  of  the 
Probate  Court,  in  which  the  action  of  partition  was  brought, 
and  which  court  he  avers  had  no  jurisdiction  in  the  premises, 
and  no  authority  to  appoint  him  curator  ad  hoc. 

The  District  Court  condemned  the  defendant  to  pay  four 

hundred  dollars,  but  to  be  released  on  his  transferring  to  the 

A  curator  ad  P'^^'^^^^j  withiu  thirty  days,  all  his  right  and  interest  in 

hoc,    appointed  the  judgment  against  Madame  Mourain.      The  defendant 

by  the  court  to  i    j 

an  absentee,  may  appealed. 

toTiSidTe°i!fi  It  is  not  pretended  that  Beauvais  was  originally  liable, 
terests  of  such  personally  to  pay  the  plaintiff  for  his  professional  services. 

absentee ;  who  18  \^  .  ."^  ,     ,  .  ,       , 

entitled  to  a  just  If  he  afterwards  became  so,  it  must  be  by  reason  of  some 
h?r  wrdlL^^^to  promise  on  his  part,  or  of  some  act  done  by  him,  by  which  he 
be  paid  by  the  -^^^  rendered  responsible.     No  promise  to  pay  is  shown,  and 

absentee    whose  '  t    »f  * 

interest  'he  de-  it  Only  remains  to  inquire,  whether  the  refusal  of  Beauvais 
^"  ^  '  to  transfer  to  the  plaintiff  his  interest  in  the  judgment  against 

But  a  curator  »-^    ,  »*  .  ^  ,  ,  , 

ad  hoc  has  no  Madame  Mouram,  or  to  prosecute  an  execuuon,  and  make 
from  Se  °cOTrt  ^^^  mouey  out  of  her  property,  rendered  him  liable  to  the 

toking       cogni-  plaintiff. 

^naT  action,  a  That  the  defendant  had  a  right  as  curator  ctd  hoc^  under 
p^uVvl^^  on  ^^®  appointment  of  the  court,  to  employ  counsel,  we  do  not 
the  absentee,  to  doubt,  and  that  tHc  attorney  is  entitled  to  a  iust  compensation 

whom  he  was  an*  v  & 

pointed,  to  pay  a  for  his  scrviccs,  to  be  paid  by  the  absentee  whose  interest  he 
M 'iJompilnsaU^  defended,  is  perhaps  equally  clear ;  but  it  does  not  appear  to 
for  his  "ervices,  ^g  logical,  to  coucludc  from  thesc  premises,' that  the  curator 
part  of  the  cosu.  ad  hoc  has  a  right  to  obtain  from  the  court  taking  cognizance 
ni!t^  granf  ^^h  of  the  original  action,  a  summary  and  expartt  order  on  the 
order,  ^^^^^  absent  party,  to  pay  a  particular  sum  as  compensation  for 
ty  condemned,     hls  services,  to  be  taxed  as  a  part  of  the  costs,  nor  that  the 
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court  has  a  right  to  make  such  order,  without  hearing  the  Eastern  Dist. 
party  condemned.     The  absentee  is  before  the  court  by  a  Jf^mnff^^^' 
curator,  for  the  purpose  of  defending  an  action  of  partition,        coouet 
and  for  no  other  purpose.    In  procuring  such  a  condemnation,      bbauyais. 
the  curator  ad  hoc  assumes  to  represent  both  parties,  and  in 
substance  assents  to  a  judgment  in  his  own  favor,  against 
the  party  whose  interest  he  is  appointed  to  defend.     The ' 
court  assumes  to  adjudicate  upon  a  cause  of  action,  wholly 
foreign  to  the  case  before  it. 

In  the  case  of  Pontalba  vs.  PantMOy  this  court  ruted,  that 
a  curator  ad  &oc,  appointed  to  the  absent  defendant,  was  not 
entitled  to  be  paid  a  fee,  as  taxed  costs  out  of  the  property  of 
the  plaintiff,  who  had  succeeded  in  his  suit.  The  same 
doctrine  was  recognised  in  the  case  of  Hewet  et  dl.  vs.  WUson 
el  at.     See  4  Louisiana  ReporUy  466.     7  /6u{.,  70. 

The  case  now  before  the  court,  is  different  from  either  of 
those  above  referred  to.  In  the  present  case  it  was  the 
defendant  who  was  condemned  to  pay  the  fee  of  the  curator 
ad  hoCy  as  a  part  of  the  costs. 

It  ddbs  not  appear  to  us,  that  Beauvais  was  under  any 
legal  obligation  to  transfer  to  the  plaintiff  any  interest  he 
might  have  in  the  judgment,  nor  can  we  perceive  how  he 
has  become  personally  liable  to  the  plaintiff,  in  consequence 
of  his  declining  to  prosecute  an  execution  to  enforce  it,  nor 
does  it  well  appear,  how  he  could  control  an  execution 
against  bis  own  constituent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
that  there  be  judgment  in  favor  of  the  defendant,  as  in  case 
of  a  non-suit,  with  costs  in  both  courts. 
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EAnSBK   UlVT. 

Jomiory,  1836. 
KSMUL*B  HBlM  REBOUL*8  HEIRS  W.  BEHEEN  ET  AL. 

BBBMSV    ST    AU 

APPIAL  PROM  TBI  COURT  OF  TBI  POURTB  JUDICIAL  OIITRICT,  THE  JCOGB 

OP  TBB  SECOND  PRE8IDINO. 

The  flile  of  proporiy  on  a  twelve  monthi'  bond,  does  not  sitisfy  the 
judgment  on  which  the  execution  iaiued,  or  novate  the  debt.  And 
when  the  property  which  was  originally  seized  and  sold  on  twelve 
months*  credit,  sells  for  less  than  the  amount  of  the  bond  given  at  the  first 
sale,  any  other  property  of  the  obligors  in  the  bond,  may  be  seised  and 
sold  to  satisfy  it. 

Property  held  in  common,  cannot  be  sold  under  an  execution  against  a  part 
of  the  owners.    Only  the  interest  of  the  defendanti  in  execution  can  be 
seized  and  sold ;  and  an.  injunction,  as  to  the  rights  of  the  other  owners 
will  be  maintained. 

This  suit  commenced  by  injunction :  it  was  instituted  by 
three  of  the  heirs  of  Louis  A.  Reboui,  to  injoiu  the 
defendants'  execution,  and  the  sheriff  from  selling  three- 
eighths  part  of  a  tract  of  land  which  they  inherited  from  their 
ancestor. 

Rebouly  in  his  life-time,  purchased  a  tract  of  land  from  6. 
H.  Behren,  for  two  thousand  dollars,  payable  by  two  instal- 
ments in  the  month  of  February,  1824-5,  with  ten  per  cent, 
interest  thereon,  and  mortgage  retained  on  the  land  until 
complete  payment.  In  1828,  after  the  death  of  Reboul, 
Bebren  obtained  a  judgment  against  his  widow  and  heirs  for 
about  one  thousand  three  hundred  dollars,  the  balance  due 
on  said  tract  of  land,  on  which  execution  issued,  the  land 
seized  and  sold,  and  bought  in  on  a  twelve  months'  bond, 
for  one  thousand  three  hundred  and  seventy-six  dollars,  the 
full  amount  of  the  judgment,  interest  and  costs,  hy  one  of 
the  hebrSy  who  gave  his  mother  as  security  in  the  bond. 
When  the  bond  became  due,  execution  issued  and  the  land  in 
question  again  sold,  but  failed  to  bring  the  amount  of  the  bond. 
A  piuries  fieri  facias^  afterwards  issued  against  the  principal 
and  surety  in  the  bond,  and  was  levied  on  a  tract  of  land  held 
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in  common  between  these  obligors  in  the  twelve  months'  Eisnniv  Dmt. 
bond,  and  the  other  heirs  of  Reboul,  to  wit,  the  plaintifis.  ^^w^gry,  i836. 
The  latter  claim  three  undivided  eighths  of  this  land,  and  BnouL**  rubs 
obtained    an    injunction    iuhibitiDg    the    plaintiff   in    the  bshrut  rr  al. 
execution,  and  the  sheriff  from  selling  it. 

On  the  trial,  the  district  judge  who  tried  the  cause,  decided 
under  the  authority  of  the  case  of  WUUams  vs.  BretUy  7 
Martkiy  JV*.  S.y  206,  that  the  sale  on  twelve  months'  credit  did 
not  discharge  the  original  judgment,  and  that,  consequently, 
the  heirs  of  Reboul  were  all  bound  by  it,  their  property  liable 
to  the  execution  which  issued  on  the  twelve  months'  vbond. 
Judgment  was  rendered  dissolving  the  injunction.  The 
plaintifli  appealed. 

Labaanty  for  the  plaintiffs  and  appellants. 

1.  We  contend  that  the  creditor  must  make  use  of  due 
diligence  to  make  the  money  on  the  bond,  and  if  he  is  unable 
to  do  so,  he  must  show  it  by  the  return  of  the  sheriff;  and  in 
that  case  he  must  take  out  a  new  execution  on  his  original 
judgment. 

S.  In  the  present  case,  it  appears  the  creditor  is  pursuing 
property  of  the  other  heirs,  on  an  execution  on  a  twelve 
months'  bond,  against  only  one  of  them. 

MatkoMy  /.,  delivered  the  opinion  of  the  court         , 

In  this  case  it  appears  that  the  defendant  had  obtained  a  i 

judgment  against  the  heirs  of  Reboul,  for  the  price  of  a  tract 
of  land  sold  to  their  ancestor,  part  of  which  remained  unpaid 
at  his  death.  Execution  issued  on  that  judgment,  and  the 
said  tract  of  land  was  seized  and  finally  sold  on  a  twelve 
months'  bond,  for  an  amount  sufficient  to  satisfy  the  judgment 
and  costs.  One  of  the  heirs  was  the  purchaser,  and  gave 
his  mother  (who  held  property  in  community  with  them)  as  * 
surety  on  the  bond.  They  failed  to  pay  the  amount  secured 
by  the  instrument,  when  it  became  due,  and  an  execution 
issued  against  them,  as  provided  for  by  law.  The  same  . 
property  was  levied  on,  but  did  not  sell  for  enough  to  satisfy 
the  debt.     Another  execution  then   was  sued  out  against 


Se  CASES  IN  THE  SUPREME  COURT 

eWiut  0raT.  the  obligors  in  the  bond,  and  property  was  seized  belonging 

Jo^^Qiy^^^'  jcnntly  to  them  and  the  other  heirs  of  Reboul,  and  still  held  in 

BKBouL*8  HKima  cooiuiunity.    These  heirs  brought  the  present  suit,  in  which 

^*  they  pray  an  injunction  to  prevent  the  sale  of  their  inteiast 

The  ade  of  ^  ^^^  property  seized ;  this  was  granted,  but  the  injunction 

property  on   a  was  afterwards  dissolved,  and  from  the  judgment of  dissolution, 

tweWe    moDths'  ^,  ,    -  - 

bond  does  not  they  appealed. 

m^^^^lhiS      '*•  *«  ^"®>  ^  claimed  on  the  part  of  the  appellee,  that  the 

the  execution  i»- 0gje  of  the  property  ou  the  twelve  mollths'  bond  did  not 

suedy  OP  novftte        .  •  • 

the  debt.  And  satisfy  his  judgment  or  novate  the  debt,  and  the  course 
^  which  wa2^  pursuod  by  him  to  obtain  satisfaction  by  seizing  the  property 
^d*"^  i<r*"^^  ^^  ^^^  principal  and  surety  in  the  bond,  is  correct ;  and  their 
twelve  months'  interest  in  the  community  property,  may  be  rightfully  seized 
less  ^ti^  the  a^  And  sold.  But  in  pursuing  them,  he  is  not  authorised  to 
inoimt  of   the  causo  to  be  sold  the  interest  <rf  the  other  heirs :  and  had  the 

bond    given    at  ,  .  ' 

the  first  Side,  a-  sale  proceeded  without  their  interference,  their  rights  to  the 
^  of  ^e"^u  property  would  not  have  been  divested,*  by  the  mode  Of 
^  'be**  sdzed  P^^occcding  adopted  in  the  present  instance,  the  execution 
and  8oidtosati»-  being  against  the  parties  to  the  bond  on  whom.it  operated  as 
^Propeity  held  ^  judgment.  The  plaintiff  in  execution,  should  he  fail  to 
in  <Mmamon  can-  obtain  his  debt  from  these  parties,  may  resort  for  redress  to  all 
der  an  execution  the  beirs  of  Reboul  ou  his  original  judgment  in  the  manner 
tSTownerTon^  prescribed  by  law,  the  sale  on  credit  being  neither  satisfaction 
tL**defS[dfniI  ^^^  novation.  See  the  case  of  Williams  vs.  Brent,  7  Martin^ 
in  execation  can  JVl  i$..  217-18.  But  in  our  Opinion,  he  has  no  right  to  touch 
aowrim^an'hi^  ^^0  property  of  the  other  heirs  in  the  present  mode  of 
^*ri^ts  of  the  proo^^'^^g-  The  judgment  of  the  court  below  is,  therefore, 
otiiier     owners  erroueous   in   dissolving   the   injunction    absolutely.     The 


'11      Wm 

toined.     ™"""  sheriff  ought  to  have  been  suffered  to  proceed  to  sell  the 

interest  in  the  property  seized,  of  the  principal  and  surety  to 
the  bond,  reserving  that  of  the  plaintiffs  in  the  present  suit  for 
future  investigation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annuUed, 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
injunction  be  reinstated  and  maintained,  so  far  as  the  plain- 
tiffs  and  appellants  are  interested  in  the  property  seized,  until 
the  rights  and  claims  of  the  obligors  in  the  twelve*  months' 


OP  THE  STATE  OP  LOUISIANA. 


93 


bond  be  soldy  as  .directed  by  the  writ  of  execution;  reserving  Eastern  Din- 
to  the  defendant  and  appellee,  his  right  to  pursue  on  the  -fa^wflry,  i836. 
original  judgment,  should  he  fail  to  obtain  satisfaction  in  the 
present  mode  of  pursuit,  and  that  the  appellee  pay  ihe  costs 
of  this  appeal. 


OAHCIA  BT  AIm 

V9. 

TRKIR 

CRSIUTOBS. 


GARCIA  &  BUTO  t>8.    THEIR  CREDITORS. 

% 

EULB  ON  TDK   PARISH  JCDOE   VOR  TBI   PARISB  AND  CITY  OF  NEW^ORUUNg, 
AND  FOR  A  MANDAMUS,  COMMANDING  BIM  TO   AIXOW   AN   APPEAL. 


A  mandamus  will  not  be  awarded  to  compel  the  judge  a  qtw  to  grant  an 
appeal,  from  on  order  or  interlocutory  judgment,  overruling  exceptions 
to  the  right  of  a  creditor  to  file  an  opposition  to  proceedings  in  insolvency. 

An  appeal  does  not  lie  to  an  order  allowing  an  opposition  to  be  filed,  when 
the  fiual  action  of  the  court  may  render  the  appeal  unnecessary. 

This  is  an  application  for  a  mandamus  to  compel  the  judge 
of  the  Parish  Court,  for  the  parish  and  city  of  New*OrIeans, 
to  allow  an  appeal  from  an  order  of  court  admitting  an 
opposition  to  the  proceedings  in  insolvency  to  be  filed, 
charging  one  of  the  insolvent  debtors  with  fraud. 

jD.  Seghers^  of  counsel  for  the  insolvents,  resisted  the  filing 
of  the  opposition,  and  excepted  to  it  on  the  ground  that  it 
was  not  sworn  to  by  the  opposing  creditor,  and  did  not  contain 
that  written  deposition  which  is  contemplated  by  the  provi- 
sions of  the  insolvent  law  of  1817.  The  exceptions  were 
overruled  by  the  judge  presiding  and  the  opposition  permitted 
to  be  filed. 

The  counsel  for  the  insolvents  prayed  an  appeal,  which  was 
refused.  An  affidavit  being  filed  in  this  court  by  D.  Seghers, 
stating  that  the  judgment  might  work  an  irreparable  injury  to 
the  insolvents,  a  rule  was  taken  on  the  Hon.  C.  Maurian, 
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SABCIA  BT  AL. 
Vf. 


CSBBITOftf. 


£a8tbkx  Oirr.  parish  judge,  to  show  cause  why  a  mandamuB  should  not 
January  \ss6.   {gsue  commanding  him  to  allow  the  appeal  in  this  case  as 
prayed  for. 

The  judge  showed  for  cause,  fint^  that  according  to  law 
an  appeal  lies  only  in  two  cases,  to  wit :  1.  On  final  judg- 
ments. 2.  On  interlocutory  judgments,  when  they  work  an 
irreparable  injury  to  the  party  complaining. 

1.  The  judgment  complained  of  is  not  a  final  judgment. 

2.  It  is  an  interlocutory  judgment,  or  rather  an  order  which 
does  not  and  cannot  work  an  irreparable  injury  to  the 
insolvents. 


A  mandamiu 
wiU  not  be  a* 
warded  to  com- 
pel the  judge  a 
quo  to  fcnnt  an 
appeal,  from  an 
order  or  interlo- 
outoi7Jiidg;ment, 
oTeiTUling  ex- 
eeptions  to  the 
right  of  a  eredi- 
tor,  to  file  an 
opposition  to 
proeeedings  in 
inaoWeney. 

An  appeal 
does  not  lie  to 
an  order  allow- 
ing an  opposition 
to  oe  filed,  when 
the  final  action 
of  the  court  may 
render  the  ap- 
peal 'unnecetia- 


D.  Segherif  tor  the  mondamtM,  argued  in  support  of  the  rule. 

Jlforttn,  /.,  delivered  the  opinion  of  the  court 

This  is  an  apptication  for  a  numdamua  to  the  parish  judge 
for  the  parish  and  city  of  New-Orleans,  to  show  cause  why 
it  should  not  issue,  commanding  him  to  allow  an  appeal  in 
this  case.  The  judge  in  his  answer,  states  that  the  judgment 
or  order  from  which  the  appeal  is  prayed,  is  not  such  a  one 
as  the  law  authorises ;  that  it  is  only  at  most  an  interlocutory 
judgment,  which  does  not  and  cannot  work  an  irreparable 
injury  to  the  party  complaining. 

In  examining  the  facts  of  the  case,  it  appears  that  one  of 
the  creditors  filed  an  opposition  to  the  homologation  of  the 
proceedings  in  the  case  of  insolvency,  and  preferred  an 
allegation  of  fraud  against  one  of  the  insolvent  debtors. 
Exceptions  were  pleaded  to  the  opposition  and  the  right  to 
file  it  denied,  on  the  ground  that  it  was  not  sworn  to, 
according  to  the  act  of  1817,  prescribing  the  mode  of  making 
oppositions.  The  exceptions  were  overruled  and  the  right  to 
file  the  opposition  sustained.  From  this  decision  the  party 
has  sought  an  appeal  to  this  court. 

This  is  a  matter  which  involves  the  legality  of  an  order  or 
interlocutory  judgment,  which  is  only  preliminary  in  the  trial 
of  the  cause,  and  in  which  it  is  evident  that  the  future  action 
of  the  Parish  Court  may  render  an  appeal  unnecessary.  But 
if  it  should  not  be  the  case,  and  injury  ensue,  (he  insolvents 
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will  not  be  debarred  the  privilege  of  obtaining  redress,  by  the  Eastern  Dirr. 
final  decision  on  the  opposition,  and  to  show  that  the  exceptions  -^'^wwory,  i836. 
were  improperly  overruled. 


The  rule  is,  therefore,  discharged. 


vs. 


FENN  VS.   RILS. 

APPEAL  PROW  THE  COURT  OP  THX  POURTH  JUDICIAL  DISTRICT,  THE   JUDGE 

OP  THE  8KCOND   PRESIDING. 

When  the  owner  of  property  seized  in  ezecntion,  becomes  the  purchaser  at 
twelve  months*  credit  on  his  bond,  he  acquires  no  new  title  or  fighU  As 
to  him  it  is  not  legally  a  sale,  but  merely  a  means  by  which  the  creditor 
acquires  additional  security. 

A  sale  where  the  debtor  buys  in  his  property  on  a  twelve  months'  bond, 
does  not  cut  off  previous  incumbrances  as  relates  to  the  debtor  himself, 
nor  is  his  previous  title  or  possession  changed  by  the  adjudication. 

80,  where  A  sold  B  one  third  of  a  lot  of  ground  by  private  act,  which  was 
seized  by  a  creditor  of  A,  before  the  act  was  made  authentic  and  recorded, 
and  by  him  (i.  e.  A.)  bought  in  on  his  twelve  months'  bond :  Held,  that  a 
sale  of  this  property  to  C,  under  execution  issuing  on  the  twelve  months' 
bond  of  A,  was  invalid :  Held,  also,  that  the  sale  from  A  to  B  took  effect 
as  to  third  persons,  from  the  time  it  was  recorded,  saving  the  rights  such 
persons  had,  in  the  mean  time,  acquired  in  or  to  the  property. 

If  A  sells  property  of  which  he  is  not  the  owner,  and  he  afterwards  acquires 
title,  that  title  vests  at  once  in  his  vendee. 

This  is  an  action  of  partition,  in  which  the  plaintiff  claims 
the  one  undivided  third  part  of  a  lot  of  ground  in  the  posses* 
sion  of  the  defendant,  who  claims  the  entire  lot  under  a 
sheriff's  sale.  The  facts  and  pleadings  of  the  case,  and 
evidence  of  the  respective  claims  of  the  parties  are  fully  stated 
in  the  opinion  of  the  court. 


91   96; 
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EinvRir  DiiT.      The  District  Judge  who  tried  the  cause,  was  of  opinioDy 
Januanf,  1836.  ^y^^^  ^j^^  g^g^  seizure  of  the  lot  ia  questioQ  being  made  by  a 

7mt  creditor  of  the  plaintiff's  vendor,  before  the  act  of  sale  from 
the  debtor  to  the  plaintiff  was  made  authentic  and  duly 
recorded,  created  a  privilege  under  the  article  722  of  the  Code 
of  Practice,  which  enacts,  that  ^Hhe  seizure  of  immoveable 
property  under  execution  creates  a  privilege  in  favor  of  the 
seizing  creditor,  and  that  it  made  the  property  liable  to  the 
execution  issuing  on  the  twelvie  months'  bond." 

Judgment  was  rendered  in  favor  of  the  defendant  with  costs. 
The  plaintiff  appealed. 

Slaeyy  for  the  plaintiff  filed  the  following  points : 

1.  The  facts  of  this  case  seem  lo  warrant  a  different 
judgment  than  was  given  by  the  judge  a  quo.  The  law 
arising  on  these,  shows  that  the  plaintiff  ought  to  recover. 
The  facts  are,  that  Weatherly,  being  the  owner  of  a  lot  of 
ground  in  Plaquemine,  on  the  22d  of  December,  1832,  sold 
for  cash,  by  prioate  acty  one  undivided  third  part  of  it  to  Fenn, 
the  plaintiff,  and  on  the  6th  of  August,  1833,  the  parties  to 
the  private  act  acknowledged  it  before  the  parish  judge  and 
two  witnesses,  and  had  it  duly  recorded.  This  is  the 
plaintiff's  title. 

2.  On  the  23d  of  June,  1833,  the  whole  of  this  lot  was 
seized  by  a  creditor  as  the  property  of  Weatherly,  on  several 
judgments  against  him^  but  not  recorded.  On  the  8th  of 
August  the  lot  was  offered  for  sale  by  the  sheriff,  and  bought 
in  by  Weatherly,  on  his  twelve  months'  bond.  No  mortgage 
was  reserved  on  the  property  sold,  in  the  sheriff's  deed  of 
sale.  On  the  22d  of  October,  1834,  the  twelve  months'  bond 
not  being  paid,  the  property  was  again  seized  and  sold  to 
satisfy  it,  when  the  defendant,  Rils,  became  the  purchaser  of 
the  entire  lot  for  one  thousand  two  hundred  dollars.  This 
is  the  title  under  which  he  claims. 

3.  These  facts  show  that  the  plaintiff's  title  was  perfected 
by  authentic  act  the  6th  of  August,  1833,  before  the  first 
sale,  which  gave  effect,  as  between  the  parties  to  the  private 
act  from  its  date,  as  an  authentic  act.     Louisiana  Codty  2239. 
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4.  Wcatherly,  by  his  purchase  at  the  sticriff's  sale,  on  the  Eastkhk  Dibt. 
8th  of  August,  18S3,  only  acquijrcd  ihe  rights  in  and  to  this  J*^^^  '»^' 
property,  which  he  had  not  previously  sold  and  still  remaining,  PBnr 
to  wit,  two  undivided  thirds. 

5.  The  defendant,  Rils,  who  purchased  at  the  last  sale, 
was  neither  a  third  party  or  creditor  of  Weatherly,  at  the 
time  of  the  sale  to  the  plaintiff  of  one  third  of  the  lot  in 
question.     1  JlfoKin,  JV*.  5.,  384. 

6.  The  private  act  between  the  plaintiff  and  Weatherly, 
was  recorded  and  made  public  nearly  a  year  before  the  date 
of  the  sale  to  Rils,  and  has  eflect  as  against  him  from  it& 
date.     2  LomUma  Reports,  70.    3  Ibid.,  425. 

7.  The  article  (722)  of  the  Code  of  Practice  under  which 
the  district  judge  decided  this  case,  does  not  apply.  It  is 
admitted  that  the  seizure  of  an  immoveable  gives  a  privilege 
to  the  seizing  creditor  over  other  creditors ;  this,  however, 
ceases  when  his  claim  is  satisfied.  But  where  the  property, 
as  in  this  case,  was  sold  and  purchased  in  by  the  debtor,  he 
ccHild  acquire  no  greater  rights  under  the  sale  than  he  had 
before,  to  wit,  two  thirds,  (the  other  third  being  sold  by  him 
to  the  plaintiff  previously.)  The  debt  of  the  seizing  creditor 
was  satisfied  and  his  rights  merged  in  the  twelve  months' 
bond.  The  defendant,  therefore,  acquired  no  right  or 
title  to  the  plaintiff's  undivided  third  part  in^the  disputed 
premises. 

Labauve,  for  the  plaintiff  and  appellant,  argued  the  case 
on  the  same  side  in  court.  ~ 

IBriart  and  Burk,  for  the  defendant,  filed  the  following 
points : 

1.  The  defendant's  title  is  absolute  to  the  whole  of  th6  lot 
in  contest,  by  the  sheriff's  sale  on  the  2d  of  October,  1834, 
which  deFivered  and  transferred  the  rights  acquired  by  the 
purchaser  under  the  twelve  months'  bond  on  the  6th  of 
August,  1833,  and  those  of  the  seizing  creditor  in  the 
proceedings  had  previously  and  before  the  act  of  sale  to 
plaintiff  was  made  authentic  and  recorded. 

13 
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Eahtkrh  Di8t.      2.  The  date  of  the  seizure  was  previous  to  the  completioii 
Jammrtf,  igsb.   Qf  j^jj^  plaintiff's  title  by  authentic  act.     This  is  sufficient,  if 

rKRK         '^  ^'^^  1^^^  o"ly  ^^^  ^^y  previous,  to  disable  the  debtor  from 
^'^         selling  and  making  a  complete  title,  the  title  under  private 
signature  signifying  nothing  in  this  case. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

^  The  plaintiff  alleges  that  he  is  owner  of  one  undivided  third 
of  a  certain  lot  of  ground  in  the  village  of  Plaquemine,  of 
which  the  other  two  thirds  belong  to  J.  B.  Rils,  the 
defendant^  and  he  sues  for  a  partition.  The  defendant 
denies  the  ownership  of  the  plaintiff  of  any  part  of  the  lot  in 
question,  and  sets  up  title  to  the  whole  as  his  exclusive 
property.  The  only  question,  therefore,  presented  by  the 
pleadings,  is  whether  the  plaintiff  has  shown  a  better  title  to 
any  part  of  the  lot  than  the  defendant. 

The  whole  lot  was  formerly  the  property  of  J.  P.  Weatherly, 
who  by  act  under  private  signature,  purporting  to  be  dated 
the  22d  of  December,  1832,  sold  and  conveyed  one  undivided 
third  to  Fenn,  the  plaintiff.  This  act  was  afterwards,  on  4,he 
6th  of  August,  1833,  duly  acknowledged  before  the  parish 
judge  and  two  witnesses,  and  recorded  in  the  parish  where 
the  property  is  situated. 

In  the  interval  between  the  date  of  the  private  act  and  the 
time  at  which  it  was  recorded,  to  wit,  on  tlft  2Sd  June,  1833, 
the  lot  was  seized  by  creditors  of  Weatherly  on  execution, 
and  finally  sold  on  the  eighth  day  of  August,  1833,  and  was 
purchased  by  Weatherly  himself,  on  a  twelve  months'  bond. 

When  the  twelve  months'  bond  fell  due,  execution  was  * 
issued  upon  it  and  the  same  property  was  again  seized  and  sold 
by  the  sheriff,  and  Rils,  the  defendant,  became  the  purchaser. 
In  the  sheriff's  deed  to  Rils,  which  bears  date  22dof  October, 
1834,  the  property  is  described,  and  the  sheriff  conveys  it  to 
the  defendant,  and  all  the  right,  title  and  interest  of  Weatherly 
to  and  in  the  premises. 

Such  are  the  material  facts  of  the  case,  as  shown  by  the 
record,  and  the  question  this  court  is  called  upon  to  solve  is, 
how  much  did  Rils  acquire  by  the  sheriff's  sale  ?    That  he 
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acquired  all  the  right  and  title  of  Weatheriy  at  the  time  of  Kisterk  Dist. 
the  sale,  may  be  safely  assumed  as  undeniable^  and  then  the  J^'^'^f^  *^^^- 
question  presents  itself  in  a  new  form,  to  wit,  whether  the         fekw  ' 
whole  lot  or  only  two  thirds  of  it  belonged  to  him  at  that         ^ 
time.     If,  in  the  interval  between  the  first  sheriff^s  sale,  when 
Weatheriy  became  the  purchaser,  and  the  second  when  the 
property  was  adjudicated  to  Rils,  Weatheriy  had  by  authentic 
act  duly  recorded,  sold  and  conveyed  one  third,  it  appears  to 

,      -^      ,  ,'       .  ...  ij   i  J       When  the  ow- 

us  clear,  that  only  his  remaming  interest  could  nave  passed  ner  of  property 
by  a  sherifPs  sale  subsequently  made.  It  is,  perhaps,  equally  ^^^  ^bMomes 
clear,  that  if  Rils  had  purchased  at  the  first  sheriff's  sale  tlie  pmxhaser  at 

twelve    months 

under  the  seizure  made  previously  to  the  recording  of  credit  on  his 
Weaiherly's  sale  to  Fenn  of  one  third,  he  would  have  ^f^^  jjo  new 
acquired  the  whole  lot,  because  that  sale  beins:  under  private  v^'c   or  pijg^ht. 

.  Ill  «.  1  .    r  .,  As  to  him  It  IS 

signature  could  have  no  effect  against  third  persons  until  notiegaiiyasaie, 
recorded,  and  the  whole  property  continued  liable  to  seizure  mean8"by^iiich 
by  the  creditors  of  Weatheriy.       The   inquiry,   therefore,  **»«  creditor  ae- 

.  ,  /v  quji-es  additional 

seems  tojesoive  itself  into  this  :  What  effect  is  to  be  given  to  security. 

the  adjudication  of  the  property  under  the  first  sheriff's  sale     A  sale  where 

___       ,,,.         ii.1  1         .1         *.T«  .the  debtor  buys 

to  Weatheriy  himself,  as  relates  to  the  title  of  Fenn  who  in  his  property 
had  previously  acquired  one  third  by  purchase  from  Wea-  Months'  *bwld! 
therlyl    or  in  other   words,   what    riffhts    did  Weatheriy  <*o^«.  "o^®"' ^'^^ 

•        11  1/1       iir      11.  previous  incum- 

acquire  by  that  purchase  f  We  had  occasion  to  examine  branoes  as  re- 
that  question  in  the  case  of  Offuti  et  a/,  vs.  Hendsley  et  oZ.,  prhim^rfft^^ 
a$Ue  1,  in  the  Western  District,  and  after  much  reflection  we  \*,'*"  previous 

,  title  or  posses- 

came  to  the  conclusion,  that  when  the  owner  of  property  sion  chanj^ed  by 

seized  on  execution  becomes  the  purchaser  at  twelve  months'  ^  so^^^h^^*°A 
credit,  he  acquires  no  new  title  or  right.  That  in  truth,  as  to  sold  B  one  third 
him  it  is  not  legally  speaking  a  sale,  but  merely  a  means  by  by*pi-ivate°act, 
which  the  creditor  acquires  additional  security  for  his  debt.  edbyVcredttor 
Such  a  sale  cannot  be  considered  as  cutting  off  previous  o^  A,  before  the 

net    Was     made 

incumbrances  as  relates  to  the  debtor  himself,  nor  is  the  authentic  and  re- 
character  of  his  previous  title  or  possession  changed  by  such  h?m*^^i'.  "e!  a^) 
adjudication.     We  therefore  think  the  intermediate  sheriff's  bought  in  on  his 

--y       .       ,  1      1    •  1  .     1  ^      .  twelve    months' 

conveyance  to  Weatheriy  may  be  laid  entirely  out  of  view,  bond:  Heid^thm 
considering  him  as  continuing  in  possession  under  his  ppo^^^^^! 
previous  title,  the  sale  made  by  him  to  Fenn,  which  was  V"**?**  execution 

,  1  ••    !•  1  •  I       r»«  1  •    1  '    '*s"*nK    on    the 

always  binding  on  htm,  took  effect  as  to  third  persons  from  twelve  jnomhs' 
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Eastekn  Vm.  the  time  it  was  recorded,  saving  the  rights  which  such 

January,  1836.  persons  had  in  the  mean  time  acquired  in  or  to  the  property. 

rxHH     "  But,  even  supposing  that  Weatherly  had  acquired  a  new 

^^        title  by  the  sheriff's  conveyance,  that  new  title  as  between 

bond  of  A  was  ^^  ^^^  ^^^^"^  would  have  accrued  to  the  benefit  of  the 
iraiid :  Held,  latter  ;  for  it  is  considered  as  settled  that  if  A  sells  property 
from  A  to  B  of  which  he  is  not  the  owner  and  he  afterwards  acquires  title, 

Ihw'^^rSM.  *^^  ^^e  vests  at  once  in  his  vendee. 

from  the  Ume  it      Thle  defendant,  Rils,  had  acquired  no  right  at  the  time 

WM     Koorded,    ,,,-,  i«i^  i. 

ATing  the  rights  the  deed  to  Fenn  was  recorded  ;  he  does  not  appear  to  have 
iMd^inti^mertt  had  &^  that  time  any  interest  whatever.  He  first  became 
time,    acquired  interested  at  the  time  he  purchased  at  sheriff's  sale,  and 

in  or  to  the  pro-  ^ 

perty.  therefore  he  can  avail  himself  of  the  want  of  recording  the 

DCTt^of^wEiSi  ^®®^  ^  Fenn,  only  so  far  as  he  represents  the  creditors  at 
he  18  not  the  whose  suit  the  property  was  seized  in  the  first  instance. 
afterwards  ac-  Their  claims  collectively  amounted  to  less  than  two  hundred 
?uw'eiSi^a!o^  dollars.  The  seizing  creditors  had  a  right  to  make  that 
in  his  vendee,     amount  out  of  the  property,  notwithstanding  the  private  sale 

to  Fenn. 

This  court  being,  for  these  reasons,  of  opinion  that  the 
l^aintiff  has  shown  title  to  one  third  of  the  property  in 
question,  subject  to  one  third  of  the  twelve  months'  bond  and 
one  third  of  the  incumbrances  of  a  date  previous  to  August 
8th,  1833,  so  far  as  they  have  not  been  paid  by  the  sale  of  the 
other  two  thirds,  and  that  the  defendant  acquired  by  the 
sheriOTs  deed  only  two  undivided  thirds  of  the  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  it  is  further 
ordered  that  the  case  be  remanded  with  directions  to  the 
judge  to  proceed  to  a  partition  according  to  law,  and  that  the 
defendant  and  appellee  pay  the  costs  of  the  appeal. 
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£A8T£nit    DiST. 

'  ,      January,  1836. 

,  ,  .  LEVIS 

VS. 

LEWIS  V8.   lewis's   HEIRS.  LBWis'ii    nna. 

aftxax.  from  the  couet  of  probates  for  thk  parish  and  oitt  of 

nkw-orlbanb. 

An  attonioy  in  fact  of  the  heirs  of  a  deceased  brother,  who  is  ^powered^ 
to  compound  tnatten  concerning  the  saccession,  has  anthority  to  compro- 
mise with  a  po-heir  for  his  share,  by  assuming  the  payment  on  the  part 
of  the  other  heirs,  of  a  note  held  by  the  co-heir  against  the  suocession,      \ 
after  it  is  barred  by  prescription. 

This  is  an  action  on  a  promissory  note,  executed  by  Robert 
Lewis,  the  4th  of  November,  1822,  for  the  sum  of  three 
thousand  five  hundred  and  fifty-five  dollars,  in  favor  of  his 
brother  N.  Lewis,  the '  present  plaintiflf.  The  maker  of  the 
note  died  in  New-Orleans,  in  1832.  Nicholas  Lewis  was 
one  of  the  heirs,  and  sold  his  interest  in  the  succession  to  C. 
A*  Jacobs  and  W.  M.  Lambeth,  who  with  the  other  heirs 
took  possession  of  the  property  and  effects  of  the  succession. 
The  plaintiff  now  claims  the  amount  of  the  note  sued  on, 
from  the  other  heirs  and  the  transferors  of  his  brother's  estate, 
in  their  several  virile  portions,  alleging  that  when  he  sold  < 
his  share  in  the  succession,  he  expressly  reserved  the  right 
to  enforce  the  payment  of  this  note. 

Lambeth  and  Jacobs  pleaded  a  general  denial,  also  denying 
that  the  plaintiff  held  the  note  in  good  faith,  and  gave  a 
valuable  consideration  therefor,  putting  him  on  strict  proof 
of  all  the  matters  denied  and  charged  in  the  defence.  They 
also  opposed  the  plea  of  the  prescription  of  £ve  years. 

The  heirs  of  Lewis,  deceased,  averred  their  willingness  to 
submit  the  case  on  such  testimony  as  may  be  produced  by 
the  plaintiff,  in  support  of  his  claim,  and  further  aver,  that 
said  claim  is  barred  by  prescription. 

/.  SUdelly  Esq.y  witness  for  plaintiff,  stated,  that  some 
doubts  were  entertained  of  the  validity  of  a  bequest  made  by 
the  deceased,  in  favor  of  N.  Lewis,  the  present  plaintiff,  in 


102  CASES  IN  THE  SUPREME  COURT 

EAtTBEar  Dm.  coDsequeoce  of  which  he  expressed  a  willii^gness  to  jrield  all 

January,  1^36.  claims  under  the  will,  on  his  brother's  estate,  provided  his 

LBWJ8        other  demands  on  it,  arising  out  of  this  note,  and  another 

y^'  held  by  him  were  recognised :  the  note  on  its  face  being 

l.BWIS'8     HIIBA.  .^  o  »  O 

barred  by  prescription,  such  recognition  was  considered 
necessary  to  secure  the  payment  of  it  to  him.  Howell  Lewis, 
one  of  the  heirs  and  acting  as  attorney  in  fact  for  the  rest  and 
for  himself,  assented  to  this,  recognised  the  note  as  valid,  and 
as  an  existing  claim  against  the^succession,  and  promised  that 
it  should  be  paid.     The  witness  identified  the  note. 

Jacobs  and  Lambeth  wrote  to  the  plaintiff,  under  date  of 
May  12th,  1834,  as  follows  :  ^^  The  act  which  you  passed  in 
our  favor  for  your  share  in  your  late  brother's  estate,  is  not 
•  intended  to  preclude  any  claim  you  may  have  against  it,  by 
reason  of  a  note  of  his  which  you  say  you  are  the  holder  of. 
At  the  same  time,  we  make  no  acknowledgement  of  the  said 
claim,  and  reserve  to  ourselves  all  legal  objections  so  far  as 
we  are  concerned." 

The  powers  of  attorney  under  which  Howell  Lewis  acted, 
on  behalf  of  the  other  heirs,  contained  a  clause  authorising 
him  *Ho  take  all  lawful  means  to  recover  and  receive  from 
any  person  whatsoever  in  the  state  of  Louisiana,  all  sums  of 
money,  debts,  legacies,  inheritances,  &c.  which  may  be  due 
and  owing  to  us,''  &c.  ^'  and  in  our  names  to  recover  by  suit 
or  otherwise,  and  to  compound  and  agree  for  the  samey  i^c." 
These  powers  were  offered  in  evidence  in  support  of  the 
action.  Upon  these  pleadings,  and  this  testimony  on  the 
part  of  the  plaintiff,  the  cause  was  submitted  to  the  judge  of 
probates. 

The  defendants  showed  that  another  note  of  three  thousand 

five  hundred  and  thirteen  dollars  was  given  by  the  deceased 

to  N.  Lewis,  in  1829,  on  a  settlement  which  they  infer  was 

in  lieu  of  the  one  sued  on. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  for  the 

amount  of  his  claim.     The  defendants,  Lambeth  and  Jacobs, 

appealed. 

SUdelly  for  the  plaintiff. 
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1.  The  proof  of  failure  of  consideration  lay  with  the  Eimmir  Dist. 
defendant ;  he  could  not  throw  the  burden  of  proof  on  Jomtary^  i836, 
plaintiff  by  calling  upon  him  to  establish  the  consideration. *       ^^^^^ 

8  MarHUs  RmwU,  16L    4  Lamnana  RepwU,  220.  J«- 

*  ^  *  ^  ,  lewis's       KKIBS. 

2.  The  abandonment  of  the  pretensions  of  Nicholas  Lewis, 
in  favor  of  the  heirs  ab  vfUeiUUOy  was  in  itself  a  sufficient 
consideration,  and  was  so  considered  by  all  the  parties 
interested. 

3.  Their  promise  and  acknowledgement  established  by  the 
testimony  referred   to,  disposes  of  the  defendant's  plea  of       / 
prescription ;  it  was  made  before  the  sale  to  Lambeth  and 
Jacobs,  and  binds  them  for  their  proportion.     The  other  heirs 
have  not  appealed. 

L.  C.  and  G.  Duncan^  for  the  appellants. 

1.  The  testimony  of  the  defendants,  identifies  the  note 
executed  in  1829,  and  which  has  been  paid  by  the  executor 
of  R.  Lewis,  with  the  one  sued  on.  Besides,  in  their  answer, 
the  defendants  required  the  plaintiff  to  prove  the  consideration 
of  this  note,  and  his  failure  to  administer  this  proof  entitles 
the  defendant  to  judgment.  Bailey  on  BUU^  318  and  350. 
CkUhf  do.  445. 

2.  The  testimony  of  Mr.  Slidell  does  not  sufficiently 
establish  the  assumpsit  by  all  the  heirs  who  sold  to> Lambeth 
and  Jacobs,  of  the  note  in  question.  Its  identity  and  validity 
is  not  sufficiently  established  by  the  testimony  of  a  single 
witness,  without  other  corroborating  circumstances.  Lomsiana 
Code,  2257,  2965. 

3.  The  plea  of  prescription  is  clearly  with  the  defendants. 
The  note  is  dated  in  1822,  and  the  final  settlement  between 
the  plaintiff  and  his  deceased  brother,  is  shown  by  the  testi- 
mony to  have  taken  place  in  May,  1829,  and  this  suit  was 
not  commenced  until  November,  1834. 

Mathews,  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  based  on  a  note  of  hand,  given  by  the  ancestor 
of  the  defendants,  to  the  plaintiff.  This  note  was  barred  by 
prescription  at  the  time  when  a  compromise  or  transaction 
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E&miir  Di«T.  took  place  between  N.  Lewis,  who  was  legatee  in  the  will  of 

January,  1836.  bis  brother,  Robert,  for  a  large  amount,  and  the  rest  of  the 

„ixo„       heirs  of  the  said  Robert,  in  which  he  agreed  to  abandon  his 

'^^       claim  as  legatee,  on  condition  that  he  should  receive  payment 

of  the  note  now  sued  on  amongst  other  claims  which  he  had 

against  his  brother's  succession.     He  obtained  judgment  in 

the  court  below,  from  which  the  defendants  appealed. 

That  the  heirs  had  a  right  to  assume  the  payment  of  this 
note  (being  at  the  time  of  the  assumpsit  barred  by  prescrip- 
tion) there  can  be  no  doubt ;  and  according  to  the  evidence, 
there  is  as  little  doubt,  that  through  the  agency  of  their 
An  attorney  in  relation,  Howell  Lcwis,  they  did  assume  to  pay  it. 
o?  a  dcccaucd      The  Only  question  is,  whether  their  attorney  in  fact  had 
brother^^o  w  authority  to  act  for  them  in  relation  to  the  compromise,  as  he 
ampound  nuo-  assumed  to  do,  touching  this  note.    He  was  authorised  by  the 
the   motion!  power  of  attorney  to  compound  matters  concerning  the  succes- 
to"  compromiae  ^^^^  ^^  ^^^  brother,  and  under  this  impression  we  are  of  opinion 
with  a  co-heir  that  he  had  a  right  to  transact  for  his  constituents  and  make 
assuming     'the  the  assumpsit  which  he  did,  especially  when  we  take  into 
pJTonUo^^^^^^  view  that  the  righu  and  claims  of  the  plaintiff,  as  legatee  of 
heirs,  of  a  note  ^jg  brother  Robert,  were  doubtful. 

held  by  the  co- 
heir against  the 

ii'^hll^^hj      ^^  *^  therefore,  ordered,  adjudged  and  decreed,  that  the 
pt^scription.      judgment  of  the  Court  of  Probates  be  affiimed,  with  costs. 


DIXON  vs.   EMERSON. 

APrEAL  FROM  TBI  COURT  OF  THS  FOURTH  JUDICIAL  DIITRICT,TBS  JUDGB  OF 

TBZ  SBCOND  rRKSIOING. 

The  action  to  annul  a  mortgage  made  by  a  debtor,  on  the  ground  of  fraud 
as  relate!  to  creditors,  must  be  commenced  within  one  year  f^om  the  date 
of  the  jadgment  which  the  creditor  seeking  it,  has  obtained  against  the 
debtor. 
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Efkknoe  will  not  be  raoMved  to  ihow  that  a  previoot  mortgage  on  oertain  Ejuinui  Dm. 
pfoperty  has  been  paid  off,  when  there  is  no  allegation  in  the  petition  of  Jomtarify  1830. 
payment;  nor  to  establish  ftaud  against  other  creditors  in  executing  the  oixov 

mortgage  by  the  debtor,  when  the  action  to  annol  it  is  prescribed  by  the  v* 

X WX  RSOa  • 

lapse  of  one  year. 
In  an  action  to  annul  a  conventional  mortgage,  as  made  in  fraud  of  creditors, 
when  the  pleadings  admit  the  existence  of  the  act  importing  the  mortgage, 
it  is  not  necessary  to  offer  it  in  eyidence.  The  only  question  for  the 
jury  in  such  a  case  is,  whether  the  mortgage^  should  be  rescinded,  or 
annulled  as  fraudulent. 

This  case  coinnienced  by  an  iojunction  to  stay  aa  order  of 
seizure  and  sale  obtained  by  the  defendant  against  the 
property  of  W.  Aborn,  in  the  parish  of  Iberville,  on  which  the 
plaintiff  in  injunction  claims  to  have  a  higher  mortgage. 

The  plaintiff  obtained  judgment  against  Aborn  for  one 
thousand  five  hundred  and  forty-seven  dollars,  which  yras 
recorded  in  the  parish  judge's  oflSce  the  15th  of  October,  1834. 

In  January,  1835,  Thomas  Emerson,  by  his  agent,  H. 
Emerson,  obtained  an  order  of  seizure  and  sale  against  the 
property  of  Aborn,  under  a  mortgage  executed  by  the  latter 
to  T.  Emerson,  in  1832,  for  endorsements  he  had  paid  and 
goods  sold  to  a  large  amount. 

The  plaintiff  alleges  this  mortgage  is  fraudulent  and 
collusive,  and  made  at  a  time  when  the  said  Aborn  was  in 
insolvent  circumstances,  and  incapable  of  making  or  mort- 
gaging his  property  to  one  creditor  in  preference  to  others. 
She  prays  for  an  injunction  to  stay  the  order  of  seizure,  and 
that  a  curator  od  Aoc  be  appointed  to  defend  the  absentee  in 
ibis  case ;  and  further,  that  she  be  decreed  to  be  paid  out  of 
the  proceeds  of  the  property  seized,  in  preference  to  said 
Emerson,  in  virtue  of  her  judicial  mortgage,  &c.  / 

Burk,  appmnted  curator  ad  hoe  to  Emerson,  excepted  and 
moved  to  dismiss  the  suit  on  the  ground  that  the  action  yr^ 
prescribed  by  the  lapse  of  one  year,  &c. ;  and  that  the 
plaintiff  could  not  collaterally  inquire  into  the  validity  of 
Emerson's  mortgage,  &c.  He  also  answered,  pleaded  a 
general  denial,  and  specially  denied  all  the  plaintiff's 
allegations  and  righ^  set  up^in  her  petition. 

14 
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Eabtbhn  DI0T.      Upon  these  pleadings  the  parties  went  to  trial.     In  the 

'  January,  I8S6.  course  of  the  trial  several  bills  of  exceptions  were  taken  to  the 

Dixoir        decision  of  the  judge  presiding,  and  which  are  fully  stated  in 

sKmoir.      ^^^  opinion  of  the  court.     The  cause  was  submitted  to  a  jury, 

who  returned  a  verdict  for  the  defendant.     From  judgment 

rendered  thereon,  the  plaintiff  appealed. 

Labauve  and  Stacy y  for  the  plaintiff  and  appellant. 
Burky  conlra. 

BuUard^  J.,  dehvered  the  opinion  of  the  court. 

The  plaintiff  having  a  judicial  mortgage  on  the  property  of 
one  Aborn,  procured  from  the  court  of  the  first  instance  an 
order  on  the  sheriff,  to  hold  in  his  hands  the  proceeds  of  a  sale 
about  to  be  made  by  him  in  pursuance  of  an  order  of  seizure 
and  sale  against  the  same  property,  at  the  suit  of  Emerson, 
under  a  conventional  mortgage  of  prior  date.  She  claims  to 
be  paid  out  of  the  proceeds,  in  preference  to  the  seizing 
creditor,  on  the  allegations,  Isl,  That  Aborn,  the  owner  of 
the  property,  was  in  failing  circumstances,  at  the  time  he 
gave  the  mortgage  to  the  seizing  creditor  ;  and  2d,  That  the 
mortgage  was  fraudulent,  collusive  and  without  consideration, 
and  intended  only  to  screen  the  property  from  the  pursuits  of 
his  just  creditors. 

A  curator  ad  hoc  appointed  by  the  court  to  represent  the 

absentee,  Emerson,  put  in  an   answer  denying  the  fraud 

and  collusion,  and  alleging  that  the  mortgage  was  fairly 

given  for  valid  considerations.     He  further  pleaded  prescrip- 

anl^lmort^  ^'^°»  ^^^  ^^^^  proper  parties  had  not  been  made,  and  denying 

made  by  a  debt-  the  plaintiff's  right  to  inquire  collaterally  into  the  validity  of 

or,  on  the  ground     ,  . 

of  fraud  as  re-  the  mortgage.     The  verdict  and  judgment  were  in  favor  of 

ISSi'^b^'^com:  the  defendant  and  the  plaintiff  appealed. 

menocd   within      go  far  as  the  plaintiff  seeks  to  annul  the  mortfifa^  to  the 

one   year   from  i  i  i  o   o 

the  date  of  the  defendant  on  the  ground  of  fraud,  we  are  of  opinion  that  the 
{he^^^creditor  P^^^  ^^  prescription  is  sustained  by  the  evidence  on  the 
seeking  it  has  record  J  more  than  on^  year  had  elapsed  after  the  rendition 
the  debtor.        of  the  judgment  in  favor  of  the  plaintiff  before  this  proceeding 


va. 

SMKRSOir. 
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was  instituted,  during  which  time  the  mortgage  existed  and  eastern  Dibt. 
appears  to  have  been  duly  recorded.     La.  Code,  article  1989.   -^^ww^ry,  '^se. 

It  only  remains  to  inquire  whether  the  plaintiff  has  shown  bixow 
any  priirilege  to  be  paid  out  of  the  proceeds  in  preference  to 
the  seizing  creditor^  according  to  article  401  of  the  Code  of 
Practice.  We  think  she  has  not.  She  has  a  judicial 
mortgage  of  a  date  subsequent  to  the  conventional  one  under 
which  the  property  was  seized,  and  the  conventional  mortgage 
must  first  be  satisfied. 

On  the  trial  below,  the  plaintiff  offered  a  witness  to  prove  Evidence  will 
the  admissions  of  Warren  Aborn,  the  common  debtor,  that  to  show  tiiat  a 
the  claim  of  Emerson  had  been  long  previously  extinguished  ^!^*°on  c^uin 
and  paid  for  more  than  one  half,  and  also  the  declaration  of  F^P^'^X.  ^** 
Aborn  that  the  mortgage  in  favor  of  Emerson  was  entirely  when  Sm  isno 
under  his  control.  The  evidence  was  rejected  and  a  bill  of  ^Xn°of  w! 
exceptions  taken.     We  are  of  opinion  the  court  did  not  err  in  ^^^^  \ ,  "oj  to 

.  ,  .  I  /«•       1        mi  .  .  .  eatabliaU    fraud 

rejecting  the  evidence  offered.  The  petition  contains  no  against  other 
allegation  of  payment,  and  so  far  as  the  admissions  of  Aborn  cShlg  S*e  morti 
would  go  to  establish  fraud,  even  if  admissible,  they  could  |^  ^Y  ^ 
not  in  this  case  avail  the  plaintifi^  because  her  action  was  action* to  annul 

•1     1  it  is  prescribed 

prescribed.  by  the  lapse  of 

There  is  a  further  bill  of  exceptions  to  the.  charge  of  the  **"«  y^""- 
judge  to  the  jury.      It  appears  that  during  the  trial  neither 
party  offered  in  evidence  any  act  or  copy  of  mortgages  from 
Aborn  to  Emerson,  nor  any  power  of  attorney  from  Emerson 
to  any  person,  but  both  parties  expressly  declared  that  they 
did  not  offer  such  acts  in  evidence ;   whereupon  the  court 
instructed  the  jury,  that  the  plaintiff  by  intervening  in  the 
suit  of  Emerson  vs.   Aborn,   and  opposing  the  claims  of 
Emerson,  had  admitted  the  existence,  formality  and  genuine- 
ness of  the  acts  of  mortgage,  declared  upon  by  Emerson 
against  Aborn,  and  that  it  was  not  incumbent  on  Emerson 
to  produce  in  evidence,  and  prove  the  genuineness,  dates  and 
legal  effect  of  said  actSj^  against  the  claims  of  the  plaintiff,     Iq  an  action  to 
but  that  the  plaintiff  was  permitted  to  show  only  either  the  ^nai  m^rtn^' 
insolvency  of  Aborn  at  the  tirne  the  mortgage  was  given,  or  of™**'credito? 
that  it  was  in  fraud  of  the  rights  of  other  creditors.  >»iien  the  plead- 
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EinsBs  Dnr.      The  court,  in  this  view  of  the  case,  did  not,  in  our  opinion, 

January, \%36,  ^j^^    ^phe  pleadings  admit  the  existence  of  an  act  purporting 

MOBnxER     to  be  a  special  conventional  mortgage,  in  fiavor  of  Emerson, 

TRimx'fl     ^^  which  an  order  of  seizure  and  sale  had  already  issued  by 

EtTATx.       the  same  court.      The  only  question  submitted  to  the  jury, 

ini^  adndt  the  ^|^  i\^^  validity  of  that  act  in  relation  to  the  plaintiif.      It , 

exiiUsDee  of  the  *^  r  / 

aet  importing  was  surely  not  the  duty  of  the  defendant  to  give  in  evidence 
is^nonaS^iT  ^^  ^^^  whose  existence  forms  the  basis  of  all  the  proceedings 

denfe^  'TTic*^^n-  ^^  ^^^  *^^»  *°^  ^^®  court  vcry  correctly  told  the  jury  that  the 
iv  <^ueadon  for  only  inquiry  was,  whether  that  act  of  mortgage  ought  to  be 
a  ou^ia^whe*  rescinded  as  fraudulent. 

(her  the   mort* 
gage  ihoald  be 

reaeinded»oraii-  It  is,  therefore.  Ordered,  adjudged  and  decreed,  that  the 
leot.  ^  "^  ^*  judgment  of  the  District  Court  be  affirmed,  with  costs. 


0L106 
;  46    308j 


MORTIMER  V8.  TRAPPAN's  ESTATE. 

AtTKAL  WMLOM  TBB   COU&T  OF  mOBATBS   FOE  THB   PABMB   AND   CITT  OF 

NBW-ORLEANI. 

Compensation  or  payment  most  be  pleaded,  to  authoriae  the  defendant  to 
offer  evidence  showing  the  plaintiff  had  receiyed  various  sums  of  money, 
to  a  greater  amount  than  he  claims  in  his  demand. 

Under  the  plea  of  the  general  issue,  evidence  of  payment  will  not  be 
received. 

The  plea  of  payment  is  a  peremptory  exception,  going  to  eztingroish  the 
action,  and  which  the  Code  of  Practice  requires  to  be  pleaded. 

This  is  an  action  on  an  account,  stated  by  the  plaintifi^ 
against  the  estate  of  the  late  J.  J.  Trappan,  ih  which  he 

NoTK.*— la  the  ease  of  From  vs.  JlUen,  3  Matiin,  381,  the  plaintiff  claimed  a 
balance  of  account  Defendant  pleaded  the  general  issue,  and  offered  evidence 
to  shov  that  the  j^Udatiff  omitted  in  the  account,  sundry  credits  in  favor  of  die 
former,  whidi  evidence  the  court  a  qua  rejected .  Meld,  that  it  was  admissible. 
beoKuae,  instead  of  demanding  the  price  of  die  eoods  fumidied,  the  plaintiff 
opposes  the  defendant's  claim  to  his,  to  compare  and  establish  a  balance  betweea 
the  two ;  in  such  a  case  both  accounts  are  put  at  issue,  and  any  evidoice  tending 
lo  support  or  contradict  the  correctness  of  either,  onght  to  be  admitted. 
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claims  a  balance  of  five  hundred  and  two  dollars,  as  due  to  EAsmii  Dot. 
hiiQ,  after  allowing  credit  for  cash  paid  him  at  various  times.  «fa««flry»  ^836. 
He  alleges  the  executor  refused  to  allow  his  account,  where- 
fore, he  prays  judgment,  &c. 

The  executor  pleaded  the  general  issue.  The  plaintifi* 
oiade  proof  of  his  demand. 

In  the  course  of  the  trial,  the  defendant  offered  written 
evidence  to  show  that  the  plaintiff  had  received  at  various 
times,  sums  of  money  to  a  greater  amount  than  he  has  given 
credit  for  in  his  account  annexed  to  his  petition.  The  court 
refused  the  evidence,  on  the  ground  that  it  was  inconsistent 
with  the  plea  of  the  general  issue  ;  that  payment  or  compen- 
sation are  pleas  inconsistent  with  the  plea  of  the  general 
issue,  and  that  as  the  defendant  did  not  avail  himself  of  the 
right  of  withdrawing  the  plea  of  the  general  issue  and  to 
plead  specially,  either  compensation  or  payment,  the  proof  of 
either  was  inadmissible.  A  bill  of  exceptions  was  taken  by 
the  defendant's  counsel  to  the  opinion  of  the  court 

The  court,  after  hearing  the  evidence  and  scrutinizing  the 
account,  rendered  judgment  in  favor  of  the  plaintiff  for  three 
hundred  and  ninety-five  dollars  and  fifty  cents.  The 
defendant  appealed. 

L.  Jamny  for  the  plaintiff. 

1.  An  examination  i)f  the  bill  of  exceptions  will  show  that 
this  claim  is  unfounded.  It  states  that  the  defendant  wanted 
to  prove  that  the  plaintiff  bad  received  more  than  he  had 
allowed  in  his  account.  The  court  refused  to  admit  the 
testimony,  *^  because  the  defendant  had  pleaded  the  general 
issue,  and  ought  to  have  pleaded  compensation  and  payment, 
and  refused  to  plead  them  not^,  and  withdraw  the  general 
denial." 

S.  The  defendant,  therefore,  attempted  to  prove  payment 
or  compensation.  These  are  peremptory  exceptions,  which 
the  Code  of  Practice  requires  to  be  pleaded  specially.  Code 
of  Practkey  345-6.     6  Loviaiaafia  Reporter  457. 

S.  The  case  of  From  vs.  Alien,  3  Martin's  Reports^  381, 
cited   by  the  appellant,   was    decided   before  the  Code  of 
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BAfTBRif  Dirr.  Practice,  when  the  privilege  granted  by  article  346  of  that 

Januanf,  1836.  code,  of  pleading  peremptory  exception  at  any  stage  of  the 

MORTixKB     action,  did  not  exist.     Under  this  code  there  exists,  therefore, 

rti^MM^s      ^^  longer  any  reason  for  permitting  the  defendant  to  prove 

payment,  without  pleading  it  expressly.     He  might  plead  it 

at  the  trial,  and  if  he  refuses  to  do  so,  it  is  difficult  to  find  any 

reason  for  it,  except  a  wish  to  surprise  his  adversary.     It 

appears  from  the  bill  of  exceptions,  thai  it  was  suggested  to 

the  defendant  to  plead  payment  or  compensation  at  the 

moment  of  the  trial,  that  this  plea  would  have  been  admitted, 

and  that  he  refused  to  make  it. 

4.  The  plaintiff  had  certainly  a  right  to  be  made  acquainted 
with  the  payments  it  was  intended  to  prove,  in  order  to 
procure  evidence,  either  that  they  had  not  at  all,  or  that  they 
had  been  made  to  him  on  a  different  account,  and  to  demand 
time,  if  necessary,  to  obtain  this  evidence.  The  latter 
privilege  would  be  granted  by  the  Supreme  Court,  article 
902,  and  could  not  be  justly  refused  by  the  inferior  court. 

Buchanany  for  the  defendant,  contended,  the  judge  a  quoj 
erred  in  rejecting  his  evidence,  as  shown  by  the  bill  of 
exceptions,  in  deciding  that  it  could  only  be  received  under  a 
special  plea  of  payment  or  compensation.  This  court  has 
decided  differently.    See  case  of  Fram  vs.  Men,  3  Jlfar/m,  381 . 

2.  In  that  case,  as  in  this,  the  plaintiff  submitted  to  the 
consideration  of  the  court,  not  his  claim  against  the  defendant 
alone,  but  the  credits  or  offsets  to  which  the  defendant  w^s 
entitled.  In  the  very  words  of  the  court,  he  established  a 
balance,  and  it  was  competent  to  the  defendant  under  the 
general  issue,  to  show  that  such  balance  was  erroneous. 

3.  The  decision  in  the  case  of  Gleises  vs.  Faurie,  is  opposed 
to  me,  but  an  inspection  of  that  case  will  show  its  difference 
from  the  present  one.  There  a  demand  was  made  for  rent, 
vidthout  any  credits  given.  The  answer  was  the  general 
issue,  and  a  small  offset.  On  the  trial,  plaintiff  attempted  to 
show  that  the  sum  claimed  had  been  paid,  an  attempt 
manifestly  at  variance  with  the  pleadings.  But  here,  a  clerk 
sues  for  wages,  and  credits  with  so  much  received  at  sundry 
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times  :  the  defendant  denies  the  correctness  of  the  account,  EisTSBif  Dnr. 
and  on  trial,  attempts  to  show  that  the  credit  giveii  is  too  Ji»»i*cfy,  i836. 
small ;  that  plaintiif  has  received  more  cash  than  is  allowed 
in  his  account.  ■  This  testimony  was  properly  admissible, 
because  the  general  denial,  was  a  denial  of  the  credit  as  well 
as  the  debit  side  of  the  account. 

4.  The  authority  of  the  case  of  Frani  vs.  AUen,  is  impugned 
on  the  ground  of  its  having  been  made  before  the  Code  of 
Practice.  This  work  has,  however,  made  no  change  in  the 
point  of  pleading  in  question.  The  court  say,  in  that  opinion, 
that  payment  or  compensation  must  be  pleaded  specially,  but 
go  on  to  inquire,  whether  this  is  a  case  whjere  compensation 
need  be  pleaded  at  all,  and  decide  in  the  negative. 

5.  The  Ijberty  was  offered  me,  says  my  adversary,  to  plead 
compensation  on  the  trial.  This  was  not  a,  favor,  but  a  right. 
Code  of  Practice^  367.  But  1  could  not  consent  to  avail 
myself  of  it,  for  compensation  would  have  admitted  the 
principal  demand.  Plaintiif  claims  wages  at  the  rate  of  sixty 
dollars  per  month.  The  defendant's  witness,  Ralph  Jacobs, 
proves  positively  that  plaintiff  was  to  have  but  forty  dollars 
per  month. 


BuUardy  /.,  delivered  the  opinion  df  the  court. 

The  plaintiff  sues  for  the  amount  of  a  promissory  note  and 
a  balance  due  him  for  wages,  as  clerk^  by  the  defendant's 
testator,  as  ^hown  by  the  note  and  account  annexed  to  the 
petition.  The  defendant  having  answered  by  a  general 
denial,  offered  in  the  progress  of  the  trial  to  show  by  written 
evidence,  that  the  plaintiff  had  received  various  snms  of  money 
to  a  greater  amount  than  was  admitted  in  his  account.  The 
evidence  was  rejected  on  the  ground  that  payment  or 
compensation  ought  to  have  been  pleaded.  A  bill  of 
exceptions  was  taken,  from  which  it  further  appears  that  the 
defendant  declined  an  offer  to  permit  him  to  amend  his 
answer,  and  add  a  plea  of  payment  or  compensation.  We 
think  the  court  did  not  err.  In  the  case  of  GkUes  vs.  Faurie 
et  al.y  we  held  that  payment  must  be  pleaded.  6  Lotdriana 
ReportSj  455.     The  plaintiff  who  had  admitted  credits  in  his 


Compenation 
or^Miymeiitmust 
be  pleaded,  to 
authorise  the  de- 
fendant to  offer 
evidence  show- 
ing the  plaintiff 
hi^  reeeiyed  va- 
rious sums  of 
money,  to  a 
ereater  amount 
tnan  he  claims 
in  his  demand. 

Under  the  plea 
of  the  general 
issue,  evidence 
of  payment  will 
not  be  received. 
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Bastbut  Dm.  account  to  the  amount  of  four  hundred  and  twelve  dollars  and 

January,  issd.  eighty  cents,  without  specifying  particular  sums  or  times  of 

Toisiir,  AoiHT  ^^^b  payments,  might  not  have  it  in  his  power  to  show 

^'^-         instanter  that  the  payments  offered  to  be  shown  were,  in 

xKwiiL.       fact,  already  credited :  parties  are  to  be  protected  against 

The  plea  of  surprise.     The  case  of  From  vs.  AUeny   relied  on  by  the 

pSraptoiT^cx-  appellant,  was  somewhat  different  from  this,  and  decided 

eeption,    goi^  before  the  promulgation  of  the  Code  of  Practice.  3Jlfartm,S81. 

the  aetioQ,  and 

of^'^J^ee^^      I^  ^^  therefore,  ordered,  adjudged  and  decreed^  that  the 
**^'d  *°    ^  judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


VOISIN,    AGEIfT,    Sec.    V8.   JEWELL. 

APPEAL    FROM   THE  COURT  OF  THE  FOURTH   JUDICIA^   DISTRICT,   THE   JUDGE 

THEREOF  PRESIDING. 

In  an  action  on  a  promissory  note,  payable  at  a  particular  place,  it  is  alleged 
in  the  petition  that  the  note  was  duly  protested  for  non-payment,  and 
the  protest  offered  in  evidence,  shows  that  payment  was  demanded  at  the 
proper  place,  a  recovery  will  be  had  withoat  an  alltgaticn  that  payment 
was  demanded  at  the  place  where  the  note  was  made  payable. 

Objections  to  evidence  should  all  be  made  at  once,  so  as  to  give  the  opponent 
a  fair  opportunity  to  remove  them  or  correct  his  mistakes. 

This  is  an  action  by  Yoisin  as  agent  of  Didier  Dreuz,  the 
endorsee  and  holder  of  a  promissory  note  for  two  thousand 
five  hundred  and  fifty  dollars,  executed  by  the  defendant, 
widow  Jewell,  and  payable  at  the  end  of  March,  18S4,  at  the 
donncU  of  Dubertrand  &  Legendre,  tn  JWir-Orfeon^.  The 
petition  alleges,  that  when  the  note  became  due  it  was  duly 
protested  for  non-payment,  of  which  the  maker  was  duly 
notified. 

The  defendant  admitted  her  signature,  and  averred  she 
had  settled  and  paid  the  amount  of  the  note  in  question  to 
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Dubeitrand  &  Legcndre,  the  original  payees,  who  were  to  Eastehit  Dist. 
have  given  it  up ;  that  it  was  transferred  by  endorsement  -faw^^y*  <836. 
after  it  became  due,  of  which  payment  and  settlement  the  yoisik,  asbut, 
plaintiff  had  notice ;  and  further,  that  he  did  not  come  fairly         ^' 
into  the  possession  of  the  note.  jbwkll, 

She  prays  that  Dubertrand  &  Legendre  be  cited  in 
warranty  to  defend,  and  that  in  case  judgment  is  rendered 
against  her,  she  may  have  the  same  judgment  over  against 
her  warrantors,  &c.  Interrogatories  as  to  the  transfer  of  the 
note  with  a  knowledge  that  it  was  paid  were  propounded  to 
the  plaintiff. 

On  the  trial  the  plaintiff  produced  in  evidence  the  protest 
of  the  note,  in  which  it  appeared  it  had  been  regularly 
transferred  by  endorsement  to  the  plaintiff,  before  maturity, 
and  that  payment  was  demanded  at  the  domieU  of  Dubertrand 
&  Legendre  in  New-Orleans,  when  the  note  became  due, 
and  where  it  was  made  payable,  and  it  was  protested  for 
non-payment. 

The  answers  of  the  plaintiff  to  defendant's  interrogatories 
were  also  in  evidence  under  objections  raised  by  the  defend- 
ant's counsel,  which  are  not  material  in  a  statement  of 
the  case. 

The  plaintiff  had  judgment  for  the  amount  of  the  note  sued 
on.     The  defendant  appealed. 

Cooky  and  HoOy  for  the  plaintiff. 

A.  JV*.  Ogdeoy  contra. 

Mathews^  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  the  endorsee  of  a  negotiable  note 
against  the  maker,  a  resident  of  the  pari^  of  Pointe 
Coupee.  It  was  made  payable  at  a  particular  place  in  New- 
Orleans,  but  was  not  paid  at  maturity.  After  various  delays, 
judgment  was  rendered  in  favor  of  the  plaintiff  by  the  court 
below,  from  which  the  defendant  appealed. 

We  find  in  the  answer  several  exceptions,  pleaded  by  the 
defendant  to  the  imperfect  manner  in  which  the  plaintiff's 

15 
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Eastkkw  Di8t.  case  is  set  forth  in  the  petition.     These  were  overruled,  and 

Jamsary,  1836.  gjj^  ^j^g  finally  Compelled  to  answer  on  the  merits.    One  of 

Yonm^  AOEirr,  the  objections  to  the  petition  is,  that  it  contains  no  direct 

^'         allegation  that  payment  of  the  note  was  demanded  at  the 

jswiLL       place  where  it  was  made  payable.     In  this  respect  the 

In  an  action  petition  is  somewhat  informal,  but  as  it  contains  an  allegation 

on  a  pronussory  -    . 

note,  payable  at  that  the  uoto  was  duly  protested  for  non-payment,  and  the 
place,  anaii^  protest  offered  in  evidence  shows  that  payment  was  demanded 
tio"  "*t£S  ^  ^^  ^^^  proper  place ;  this  exception  ought  not  to  be  allowed 
note  was  duly  to  prejudice  the  plaintiff's  claim. 

non!^wiyment,  ^  On  the  trial  of  the  cause,  objections  were  made  to  the 
and  the  protest  introduction  of  certain  answers  of  the  real  plaintiff  (who 

ottered    in   evi-  ^  ^ 

dcnee  shows  that  residcs  in  France)  to  interrogatories  propounded  by  the 
ma^ed  It"  the  defendant.  These  were  overruled  by  the  court  as  being 
recowjf'wm'b^  made  too  late,  this  evidence  having  been  previously  opposed 
had,  widiout  an  oa  other  grounds  than  those  urged  in  the'  last  instance.  It 
pa^ntwasde-  would  Certainly  have  a  great  tendency  to  delay  and  obstruct 
Sae^^where  the  ^^^  administration  of  justice,  if  parties  should  be  permitted  to 
note  was  made  divide  their  objections  to  evidence  into  infinistesimal  parts 
Objections  to  ^^^  ^^  them  successively  at  different  times.  All  ought  to 
Si^^h?**  "^i^*^**  ^  made  at  once,  so  as  to  give  the  opponent  a  fair  opportunity 
once,  so  as  to  to  removc  them  or  correct  his  mistakes.  The  record  exhibits 
S  a  fair^SpI  "^^ch  coufusion  in  the  manner  in  which  this  suit  was  con- 
portunity  to  re-  ducted  in  the  court  belo w,  and  great  ingenuity  in  the  defence, 

move  them,  or  cr  ^  ^  » 

correct  his  mis-  aided  by  powerful  affidavits  of  the  defendant.  But  we 
^  **•  believe  that  the  judge  did  not  finally  err  in  the  opinions 

expressed  on  interlocutory  matters. 
The  judgment  of  the  court  below  as  rendered  on  the 

testimony  received,  is  clearly  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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MABEB  ET  AL.  VB.  OVERTON. 

I 

APPIAL  TJE^Oll  THB  PAEI8H  COURT  FOR  THR  PARISH  AND  CITY  OP 

NEW-ORLEANS. 

Ib  an  actkm  by  the  acoepton  of  a  bill  against  the  drawer,  who  directed  it  to 
he  charged  to  account  of  the  steamer  Walter  Scott :  Held,  that  the 
agency  of  the  drawer  is  apparent  on  the  face  of  the  bill,  by  directing  it  to 
be  charged  to  account  of  the  steam-boat,  which  negatives  the  idea  that 
he  was  to  be  personally  bound. 

This  is  an  action  by  the  acceptors  against  the  drawer  of 
the  following  bill : 


''j^eOO,  New-Orleans,  August  18th,  1834. 

"Four  months  after  date,  please  pay  to  Messrs.  J.  C. 
Garthwaite  &  Co.,  or  order,  the  sum  of  six  hundred  dollars, 
value  received,  aand  charge  the  same  to  account  of  steamer 
Walter  Scott 

"  Oblige  yours, 

«  J.  P.  Overton.** 
**  To  Messrs.  M.  &  P.  Maher,  Merchants,  New-Orleans." 
(Written  on  the  face)  "  Accepted,        M.  &  P.  Maher." 
(Endorsed  on  the  back)        "  J.  C.  Garthwaite  &  Co." 

'<  Office  of  the  Bank  of  the  United  States. 
*^  Received  payment  on  the  24th  December,  1834. 

P.  Martin,  Note  Clerk." 

The  plaintiSs  allege  that  when  this  bill  was  accepted  and 
paid  by  them,  they  had  no  funds  of  the  drawer  or  of  the 
steamer  Walter  Scott  in  their  hands.  They^^further  allege, 
that  the  defendant  is  part  owner  of  the  steamer  Walter  Scott, 
and  they  pray  that  his  interest  therein  be  attached,  and  that 
they  have  judgment  for  the  amount  of  their  claim  and 
interest. 

The  attorney  appointed  to  defend  the  absent  defendant  in 
.  this  case,  pleaded  a  general  denial. 
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Eabtbbit  Dm.      Upoti  these  pleadings,  the  parties  went  to  trial  before  the 
January,  1836.  court     The  judge  who  tried  the  case,  was  of  opinion  the 

plaintiff  had  shown  no  cause  of  action  against  the  defendant. 

Judgment  was,  therefore,  rendered  in  his  favor,  from  which 

the  plaintiffs  took  an  appeal. 

ReynoldB,  for  the  plaintiffs. 

1.  The  defendant  is  liable,  personally,  because  the  draft  or 
bill  sued  on,  is  signed  by  him  in  his  individual  capacity,  and 
not  as  agent  of  the  steamer  Walter  Scott,  or  of  any  other 
person.  A  power  to  draw  as  agent,  must  be  express  and  so 
stated.  Where  an  agent  contracts  in  his  own  name,  he  adds 
his  personal  responsibility  to  that  of  his  principal,  even  if  he 
is  empowered  to  act  or  draw  bills.  Collier  on  Partnershxp,  652. 
4  Lownana  Reports^  64.  Lovisitma  Codsy  2966.  Chitly  on 
BiUsy  {smaU  editUm)  S5-6. 

2.  The  direction  on  the  face  of  the  draft  to  the  acceptors, 
to  charge  the  same  to  account  of  steamer  Walter  Scott,  is  not 
sufficient  to  shift  the  responsibility  from  the  defendant,  and 
require  the  plaintiffs  to  look  to  the  steam-boat.  Nor  can 
it  induce  the  court  to  raise  the  legal  presumption  that  he 
acted  as  agent  of  the  boat,  so  as  to  render  its  owners  liable. 
The  provision  of  the  Code  is  express  on  this  subject.  Louisiana 
Code,  2966. 

The  obligation  sued  on,  is  in  the  nature  of  a  bill  of 
exchange ;  is  signed  by  the  drawer  in  his  own  name  and 
capacity,  alone.  He  thereby  became  personally  and  absolutely 
bound.  The  conmiercial  law  requires  an  agent  drawing 
bills,  to  write  the  name  of  his  principal,  or  state  expressly  in 
writing,  that  he  draws  as  agent,  &c.,  and  is  not  to  be  liable 
personally ;  and  if  a  person  draws  in  his  own  name,  without 
stating  that  he  eu^ts  as  agent,  he  will  be  personally  liable, 
unless-  in  case  of  an  agent  contracting  for  government. 
Chitly  on  BiUs,  edition  1826,  page  27,  and  note  36,  there  cited. 
1 1  Mass.  Reports,  54. 

P.  F.  Smithy  for  the  defendant. 
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1.  It  is  evident  on  the  face  of  the  draft,  that  the  defendant  EASTunK  Dwt. 
drew    it   as   agent  of  the   steara-boat;    he  can  only  be  ^^^^l^^ 
made  liable  by  showing  he  was  without  or  exceeded  his   mahbr  bt  al. 
authority  in  drawing  it.     Louisiana  Code,  2982.  otxrton 

2.  The  plaintiffs  alone  knew  when  the  draft  was  presented, 
whether  they^  had  funds  of  the  steamer  Walter  Scott  in  their  . 
hands  or  not.     Their  acceptance  and  payment  of  it  raises  the  ^ 
legal  presumption  that  they  had  funds,  which  throws  the 
burden  of  proof  on  them  that  they  had  no  funds  of  the 
steara-boat. 

3.  The  defendant  cannot  be  made  liable  now  as  drawer  on 
a  bill  which  has  been  paid,  or  which  has  been  specially  for 
his  honor.  He  can  only.be  liable  as  for  money  advanced  for 
his  use,  and  the  plaintiffs  must  show  that  it  was. 

4.  There  is  no  proof  of  want  of  funds  of  Overton  in  the 
hands  of  the  plaintiffs.  It  is  a  legal  presumption  that  the 
drawer  has  funds  in  the  hands  of  the  drawee  and  acceptor. 
The  principles  involved  in  this  case  are  precisely  the  same 
as  those  decided  in  the  case  of  Ckgg  et  al.  vs.  Alexander, 
6  Louisiana  Reports,  336. 

SUrreit,  for  jplaintifls,  argued  in  reply. 

Martia,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  an  action  by  the  acceptors  against  the  drawer  of 
a  bill  of  exchange  for  the  sum  of  six  hundred  dollars. 

The  plaintiffs  having  accepted  the  bill,  and  paid  it  at 
maturity  to  the  holders,  without  any  funds  of  the  drawer 
being  in  their  hands,  instituted  suit  against  the  latter  to 
recover  the  money  advanced  on  his  bill.  The  defendant 
resisted  the  demand  on  the  ground  that  he  drew  as  agent  of 
the  owners  of  the  steamer  Walter  Scott,  and  was  not,  there- 
fore, personally  bound.  Judgment  was  rendered  in  his  favor,  by^5ie*iiccepunS 
from  which  the  plaintiffs  appealed.  '  <>/  ^^^  against 

the  uf&'wcr  who 

Many  authorities  have  been  cited  and  read  to  the  court  to  directed  it'to  be 
show,  that  as  the  defendarxt  did  not  annex  the  word  ageni  to  ^"Sof thc^steal 
his  name  in  signing  the  bill,  that  he  thereby  addecl  his  »?"*,  ^:  Scott : 
personal  responsibility  (o  that  of  his  employers.  njrcney  of   the 


118  CASES  IN  THE  SUPREME  COURT 

EAgrnur  Disr.      It  does  not  appear  to  this  court,  that  the  judge  who  tried 

Januarff,  1836.  the  case  lu  the  first  instance,  erred  in  the  judgment  he 

M*Mi£L4s      rendered.    We  are  of  opinion,  that  the  agency  of  the  drawer 

oiBMiTsr  AL.   ^  apparent  on  the  face  of  the  bill.    This  clearly  results  from 

drawer  is  a|ma-  the  teuoT  of  it,  in  which  the  plaintiflb  are  directed  to  diatge 

of'^the  bm,1^  the  same  to  the  account  of  the  steamer  Walter  Scott,  and 

be^^^^haned  T  ^^^^^  es^ludcs  OT  negatives  the  idea  of  a  personal  charge  to 

^counT**     of  the  drawer. 

the    ateam-boat, 
whioh  nentivei 

wM*2r\J**i5iJ!      ^^  '^»  therefore,  ordered,  adjudged  and  decreed,  that  the 
wDidiy  bound,    judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


MCMILLAN  V9,   GIBSON   ET   AL. 

APriAL  FKOM   THK   PARISH  COUET  FOft  THE   PAAI8U  AND  CITY  OF 

NBW-ORLKANS. 

When  all  Uie  documents  mentioned  in  the  certificate  of  the  clerk  to  the 
reeord,  are  not  produced  in  the  Supreme  Court,  the  appeal  will  be 
dismissed. 

This  case  comes  up  on  a  motion  to  dismiss  the  appeal,  for 
want  of  several  documents  to  complete  the  record. 

The  clerk  certifies  at  the  foot  of  the  record^  that  it 
^'contains  all  the  testimony  (except  the  documents  which 
will  be  produced  in  the  originals  before  the  Supreme  Court) 
adduced  in  the  cause,  and  a  full  and  complete  transcript  of 
the  record  of  the  case,  wherein,  &c." 

When  the  cause  came  on  for  trial,  the  documents  mentioned 
in  the  certificate  to  be  produced  in  the  originals,  were  not 
filed. 

RouUxa^  for  the  plaintiff  and  appellee,  moved  to  dismiss 
the  appeal,  because  the  record  was  not  complete,  and  the 
matter  involved  in  the  controversy,  is  now  res  judicata. 
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Sterrett,  for  the  appellant,  contra.  £a8terk  Dist. 

'  Jmniaryf  1836. 

Martiny  J".,  delivered  the  opinion  of  the  court.  baumoard"^ 

In  this  case,  the  record  and  evidence  of  the  proceedings  mai^k  ctal. 
and  trial  in  the  inferior  court,  is  so  imperfect  and  defective, 
as  to  preclude  an  examination  on  the  merits.  documwitem*- 

The  clerk's  certificate  attests,  that  the  record  contains  all  J-fi^te '^S^Th^ 
the  evidence  on  which  the  case  was  tried,  except  some  «ierk  to  the  pe- 
documents,  the  originals  of  which  were  to  be  produced  in  wiuoed^in  the 
the  Supreme  Court.  The  appellant  has  not  brought  up,  or  uS"^^^^i 
produced  any  in  this  court,  consequently  we  are  unable  to  ^  dismissed. 
act  on  the  case. 

The  appeal  must,  therefore,  be  dismissed,  at  the  costs  of 
the  appellant. 


BAUM6ARD  VS.    MATOR   ET    AL. 

APFEAL  FROM  THC  P4RI8H  COURT  FOR  THE  PARISH  AND  CITY  OF 

NSW-ORLKAN8. 

Where  property  is  seized  for  a  violation  of  a  city  ordinance,  although  the 
seiznte  is  lawful  in  its  commenoement,  yet  if  the  city  authorities  fail  to 
pursue  the  requisites  of  the  law,  in  adTertising  and  disposing  of  it,  the 
acts  of  the  officer  making  the  seizure  will  be  considere'd  as  a  trespass, 
ab  iniiiOy  for  which  his  constituent9  are  responsible. 

In  this  case  the  plaintiff  claims  an  omnibus  and  pair  of 
horses,  which  he  alleges  have  been  illegally  and  forcibly 
taken  from  his  possession,  by  the  agent  of  the  corporation  of 
New-Orleans,  and  by  them  illegally  detained.  He  claims 
one  thousand  dollars  in  damages,  for  the  property  seized  and 
the  loss  sustained  thereby,  or  the  return  of  the  carriage  and 
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ruvrsiiTf  DisT.  horses,  and  one  hundred  dollars  in  damages  for  their  illegal 
January,  1836.  geizure  and  detention. 
BACMRAHii         The  corporation,  by  its  attorney,  pleaded  a  general  denial, 
^-  and  averred,  that  if  the  carriafi:e  and  horses  had  been  arrested 

MAYOR  OT  AL.  i,  ,    /  #  ,  mi  i 

as  alleged,  it  was  for  lawful  cause,  and  not  lilegi^l,  as  alleged 
by  the  plaintiff. 

Upon  this  issue  the  parties  went  to  trial. 

The  evidence  showed,  that  the  plaintifHs  omnibus  and 
horses  were  arrested  by  the  commissioner  appointed  by  the 
corporation  to  igspect  carriages,  drays,  &c.,  as  running  in 
contravention  of  a  city  ordinance,  approved  D/ecember  1st, 
1828,  the  first  and  second  articles  of  which  require  every 
person  running  a  coach,  &c.,  within  the  limits  of  the  city,  to 
take  out  a  license ;  the  third  article  prescribes  a  penalty  of 
ten  dollars  for  each  contravention  of  the  first  article,  by  rnqning 
without  a  license ;  the  fourth  article  says :  ^^The  mayor 
shall  cause  to  be  stopped  and  carried  before  a  competent 
tribunal  every  carriage  found  running  without  a  license,  or 
without  numbers ;  the  magistrates  are  to  detain  said  carriages 
and  horses  drawing  the  same,  and  send  Hhem  to  a  place  of 
deposit,  designated  by  the  mayor,  there  to  remain  fifteen  days 
subject  to  the  claim  of  their  pi^oprietors,  causing  in  the  mean 
time  full  notice  to  be  given  thereof  in  the  newspapers.  If 
not  reclaimed  at  the  end  of  fifteen  days,  the  magistrates  are 
duly  authorised  to  cause  the  objects  seized  to  be  sold  conform- 
ably to  law,  and  the  proceeds  applied  to  the  payment  of 
all  fines,  penalties  and  costs  incurred;  the  surplus,  if  any,  to 
be  returned  to  the  owners,"  &c. 

The  6th  article  of  this  ordinance  requires  "  all  carriages 
designated  in  the  first  article,  to  be  numbered  with  figures  on 
a  tin  plate,"  &c.    See  City  Laws,  page  71. 

It  appeared  the  plaintiff  had  failed  to  take  out  a  license  and 
number  his  carriage  as  required. 

The  driver  of  the  carriage  deposed  that  it  was  seized, 
together  with  the  horses,  on  the  2d  of  February,  1835,  while 
standing  in  Canal-street,  by  a  commissioner  of  the  city  police 
and  carried  to  the  City  Hall.  He  estimates  the  carriage  to  be 
worth  six  hundred  dollars  and  the  horses  one  hundred  dollars. 


V9. 
MAYOR  XT  AJ.. 
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Lalande,  the  commissioner,  deposed  tbat  he  arrested  the  lUwm'n  Dnr. 
carriage  and  horses  for  want  of  a  license,  and  number  on  the  '^^'''"°^»  ^^^* 
carriage,  as  required  by  the  city  ordinance.     The  horses  were      BAuxeABB 
tendered  to  the  driver  after  taking  the  carriage  to  the  mayor's 
office,  but  he  refused  to  receive  them.     The  carriage  was 
then  sent  to  a  place  of  deposit,  and  the  horses  to  a  livery 
stable. 

The  seizure  took  place  on  the  2d  of  February,  and  on  the 
5th  the  plaintiff  commenced  this  suit  by  filing  his  petition. 
There  were  no  steps  taken  to  advertise  and  sell  the  property 
seized.  No  proof  of  any  demand  having  been  made  on  any 
of  the  agents  of  the  corporation  for  the  carriage  and  horses 
before  suit  was  instituted.  An  agent  of  the  plaintiff  after* 
wards  demanded  the  horses  from  the  livery  stable  keeper,  but 
was  informed  he  must  pay  the  expenses  first. 

The  parish  judge  considered  the  seizure  as  having  been 
lawfolly  made  in  the  first  instance,  and  no  proof  boing  made 
of  any  demand  and  offer  to  pay  the  penalty  and  costs  incurred, 
judgment  was  rendered  in  feivor  of  the  defendants.  The 
plaintiff  appealed. 


for  the  plaintiff. 

We  contend  that  there  is  errpr  in  the  judgment  of  the 
Parish  Court,  because  the  ordinances  of  the  City  Council  do 
not  authorise  the  corporation  to  take  possession  of  plaintiff's 
property  except  by  the  intervention  of  justice,  See  Digest  of 
CUy  OrdijMmces^  page  71. 

2.  If  the  city  ordinances  contemplated  such  proceedings, 
they  are  illegal  and  unconstitutional.  No  person  can  be 
deprived  of  his  property,  except  by  due  course  of  law. 
Jhnendments  to  ConstUutUm  of  the  United  States,  seeHcn  25. 

3.  The  corporation  can  in  no  instance,  for  a  violation  of  its 
ordinances  indict  a  fine  or  penalty  beyond  one  hundred 
dollars;  here  they  have  taken  property,  inflicted  fines,  and 
caused  damages  to  the  amount  of  several  thousand  dollars. 

4.  The  person  arresting  the  horses  and  carri^tge,  was 
neither  a  commissary,  a  member  of  the  city  guard  or  police 
officer. 

16 
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f 

Eaitxbh  Dtbt.      Eustiif  for  the  corporation,  contended,  that  the  plaintiff's 

Januanfiss^.   carriage  was  in  flagrant  violation  of  the  city  ordinances,  being 

BAumARD     without  a  license  and  without  a  number.     City  Ordinance  of 

MATolTiT  AL.    *^*^>  artides  I  and  6.    Digest  of  Ordinances,  pages  71  and  78. 

2.  That  therefore  the  arrest  of  the  carriage  and  horses  was 
lawful  under  the  ordinances.     Ibid.^  orHde  4. 

S.  That  the  defendants  were  not  bound  to  institute  any  legal 
proceedings  in  relation  to  the  violation  of  the  ordinance  by 
plaintiff.  They  could  waive  it  or  remit  the  fine.  Digest  of 
City  Ordi$umeeSf  page  301. 

4.  That  the  carriage  and  horses  were  taken  to  the  proper 
place.  **  That  the  police  ofScers  and  city  guards  be  autho-^ 
rised  to  arrest  and  keep  in  their  custody  all  carts,  drays  and 
other  carriages  not  bearing  an  apparent  number,  as  required  by 
the  ordinance  relative  thereto,  and  thatrsaid  carts,  drays  or 
other  carriages  shall  be  brought  before  the  principal  and  there 
detained  uqHI  their  owners  shaU  claim  them.^*  Digest  of  Ordi- 
nances, page  301.    See  also,  Ordinanus  cited,  art.  4,  page  73. 

5.  The  owner  never  having  claimed  them  before  the  suit, 
there  was  no  fault  on  the  part  of  the  defendants — their  ofiBcer 
having  taken  the  carriage  before  the  principal,  as  is  proved 
by  the  testimony  of  his  own  witnesses,  and  if  the  plaintiff 
chose  to  leave  it  there,  it  is  his  own  act     VolenH  nonfit  injuria, 

-6.  Every  act  proved  to  have  been  done  by  the  agents  of 

k  '«^^*<)^f^Qdants  is  in  conformity  with  the  ordinances  of  the 

J  '  *        city,' the. legality  of  which  is  indisputable  under  the  law  of 

4.he  Jegisl&^ture  of  March  10th,  1834,  section  3.     See  Laws  of 

1834,  page  137. 

'    Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  plaintiff  seeks  to  recover 
from  the  corporation,  a  carriage  called  an  omnibus,  and  a 
pair  of  horses,  or  their  value,  in  consequence,  as  he  alleges, 
of  an  illegal  seizure  and  detention  of  this  property,  by  an 
officer  acting  for  the  body  politic. 

The  answer  to  the  complaint,  contains  a  general  denial 
and  justification.  Judgment  was  rendered  for  the  defendants 
in  the  court  below,  and  the  plaintiff  appealed. 
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The.  seizure  was  made  under  an  ordinance  of  the  city,  Eastkhx  Dist. 
relating  to  all  kinds  of  carriages  used  to  carry  passengers  or  -^oywoyy,  i836. 
freight  for  hire,  and  was  perhaps  lawful  in  its  commence-     baumsakd 
ment ;  but  the  steps  taken  in  pursuance  of  the  seizure,  are    mayor  ktal. 
alleged  to  have  been  illegal  and  without  authority,  the  effect 
of  which  has  been  arbitrarily  to  deprive  the  plaintiff  of  his 
property,  without  any  legal  or  just  cause. 

The  ordinance  relied  on,  in  justification  of  the  proceeding 
adopted  by  the  corporation,  was  passed  on  the  30th  October, 
1824,  and  the  property  seized  comes  clearly  within  the 
purview  of  the  first  article.    The  fourth  article  directs  expli- 
citly the  disposition  which  must  be  made  of  property  seized 
and  stopped  under  its  authority.     It  is  made  the  duty  of  the 
<Acer  seizing,  to  carry  the  things  seized  before  a  competent 
tribunal,  to  be  sent  to  a  place  of  deposit  designated  by  the 
mayor ;  notice  is  required  to  be  given  of  these  proceedings,  and 
if  no  claim  be  put  in  on  the  part  of  the  proprietor  within 
fifteen  days,  the  magiistrate  is  authorised  to  cause  the  objects 
thus  arrested  to  be  sold,  and  appropriate  the  proceeds  to  the 
payment  of  any  fine  which  may  be  imposed,  free  of  license 
and  taxes,  and  if  there  be  any  surplus  it  is  to  be  placed  in  the 
treasury  of  the  city,  subject  to  the  order  of  the  proprietor.    It 
does  not  appear  that  any  of  these  measures  were  pursued  in 
the  present  instance,  and  as  the  provisions  of  the  ordini 
are  restrictive  of  the  free  use  of  property  by  ownei 
such  a  short  handed  mode  of  redressing  the  viol 
law,  all  the  means  calculated  to  relieve  a  propriel 
be  shown  to  have  been  fully  complied  with.     It  i^ 
urged  in  argument  as  an  excuse  for  not  having  aci 
in  conformity  with  the  requisites  of  the  ordinancAuiWSJ^jJJ^^j^^ 
plaintiff  was  so  prompt  in  endeavoring  to  recover  his  plMCEte^^U'^^P'^^ 

,       .  ».       1  •.       .  I        1    i.      1         ^,    'iSFquiMtea  of  the 

by  immediately  commencmg  suit,  that  the  defendants  had  uw  in  adverti- 
not  time  to  pursue  the  regular  course  pointed  out  to  them.  Sn|ofi^thclSi 
We  are  unable  to  assent  to  the  force  of  this  arirument,  °^ ,  .*^«  officer 

•      1  1.1^  ^1         m  1.,        making  the  sei- 

because  the  law  made  it  the  duty  of  the  officer  who  seized  to  zureWmbecon- 
carry  the  property  directly  before  a  competent  tribunal ;  and  ^^t^uh^ 
besides  it  would  have  been  very  easy  for  the  defendants  in  ^^Jch  hi»  con- 

•^  "^  stituenta  are  re- 

answer  to  the  plaintiff's  action  to  have  insisted  on  proper  sponsible. 
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BAiimr  Dttr.  redrcM  for  the  vkdation  of  the  ordinance,  as  a  condition. on 
Jamiarsfiss^   which  the  property  would  be  restored  to  the  owner.    Having 
failed  in  the  performance  of  all  these  things,  the  act  of  their 
oflScer  may  well  be  considered  as  a  trespass  ab  tmlio,  for  which 


BIAOUeOOll 
XT  AL. 

■AwnoBH.     iiig  constituents  are  responsible. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided,  reversed  and 
annulled.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  defendants  and  appellees  do  deliver  to  the  plaintiff 
and  appellant  the  carriage  and  horses  which  were  seized  and 
arrested  by  their  officer;  or  in  default  thereof  that  they  pay  to 
him  the  sum  of  eight  hundred  dollars ;  and  it  is  moreover 
ordered,  that  this  cause  be  remanded  to  the  court  below  to 
cause  the  damage  which  the  plaintiff  has  suffered,  (if  any  he 
has  suffered  by  the  misconduct  of  the  defendants)  to  be 
assessed,  they  to  pay  the  costs  in  both  courts  which  have 
already  accrued. 


BLOODOO(M)   ET   AL.   VS.    HAWTHORN. 
APrSAI.    FROM  TBS   OOQAT  OF  THS    fIA8T  JUDICIAL  DISTRICT. 

The  plea  of  the  general  iwue,  which  puts  at  issae  all  the  fkcts,  on  the  proof 
of  which  rests  the  plaintiffs  right  to  recoyer,  is  not  waived  by  a  subsequent 
plea*  which  sets  np  the  defendant's  agency,  as  a  defence  against  the 
action.    The  two  pleas  are  not  inconsistent. 

A  person  having  a  right  to  draw  a  bill  of  exchange,  in  consequence  of 
engagements  between  him  and  the  drawee,  or  in  consequence  of  consign- 
ments made  to  the  drawee,  or  from  any  other  cause,  ought  to  be  consi- 
dered as  drawing  upon  fVmds  in  the  hands  of  the  drawee,  and  not  as 
coining  within  the  exception,  that  the  drawer  without  funds  in  the  hands 
of  the  drawee,  is  not  entitled  to  notice  of  non-acceptance  and  dishonor  of 
his  bill. 

The  drawer  of  a  bill  when  sued  by  the  holder,  is  entitled  to  notice  of  its 
non-acceptance  and  dishonor;  or  by  averments  in  the  pleadings  and 
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notice  at  the  trial,  of  the  intention  of  his  adversary  to  hold  him  liable,  on  ei^stsbk  .Dist. 
the  ground  that  he  drew  without  authority,  and  without  Ainda  in  the    January,  1836. 
hands  of  the  drawee,  notwithstanding  the  want  of  notice. 

This  is  an  action  on  a  bill  of  exchange.  The  plaintiffs 
are  the  endorsers  and  holders  of  a  bill  for  two  thousand 
doUars,  drawn  by  the  defendant  in  Mobile,  on  one  Greorge 
Chanee,  in  New- York,  in  favor  of  J.  Stocking,  jr.,  and  by 
him  endorsed  in  blank,  payable  seven  months  afler  date  of 
the  16th  October,  18S9. 

The  plaintifis  allege,  that  demand  both  for.acceptance  and 
payment,  was  duly  made  on  the  drawee,  who  refused  to 
accept  and  pay  the  same,  of  which  due  notice  was  given  to 
the  defendant ;  that  he  is  liable  to  pay  the  amount  of  the 
bill,  with  damages,  interest  and  costs,  for  which  they  pmy 
judgment 

In  a  supi^emental  petition,  the  plaintiffii  allege  the  loss  of 
the  protest  accompanying  the  bill,  and  that  the  notary  has 
removed,  so  as  to  put  it  out  of  th^ir  power  to  procure  evidence 
of  the  protest.  They  pr(^und  an  interrogatoty  to  the 
defendant,  to  say  if  he  had  not  received  the  letter  of  the 
notary,  advising  of  the  protest  for  non-acceptance  of  his  bill. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
he  drew  the  bill  sued  on,  as  agent  of  a  salt  company,  which 
fact  of  his  agency,  he  avers,  was  notorious,  and  well  known 
to  the  plaintifis  before  they  took  the  bill. 

Upon  these  pleadings,  the  district  judge  was  of  opinion,  the 
evidence  adduced,  established  the  plaintiflb*  claim  to  the 
aroouBt  demanded  in  the  petition.  Judgment  was  rendered 
accordingly.    The  defendant  appealed. 


Petree,  for  the  plaintiff. 


Gray^foT  the  appellant,  contended, 

1.  Notice  of  non-acceptance  must  be  given  to  the  drawer 
of  a  bill,  or  he  is  discharged  from  all  liability.  Chitty  an 
Bittsj  and  cases  ikere  died, 

2.  Notice  was  alleged,  and  must  be  proved  if  denied,  or 
else  the  plaintiff's  case  is  not  made  out.     In  this  case  there  is 
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EAmiur  Din*,  no  proof  of  Dotice.     9  Martin^  468.     4  Ibid.j  JV.  S.^  516. 

January,  im,  9  Martin,  585.     10  Ibid.,  707.   '7  Ibid.,  662. 

S.  There  is  no  law  requiriDg  a  special  plea  of  want  of 
notice  before  plaintiiTcan  be  called  upon  to  prove  it.  It  is 
averred  in  the  petition  as  among  the  conditions  which 
executed  give  the  right  of  action,  and  it  must  be  proved  unless 
admitted  in  the  answer. 

'  4.  The  plea  of  the  general  denial  puts  all  matters  at  issue 
averred  in  the  petition,  unless  in  those  cases  where  the  matter, 
if  pleaded,  would  constitute  a  dilatory  exception.  Curia 
Phh^.  CUaccU,  J>ros.  2  and  S.  2  Martin^  Jf.  S.,  S89.  5 
Louisiana  Reports,  405,  or  in  others  where  positive  legislation 
has  interfered  and  required  it  as  in  the  cases  of  promissory 
notes  where  the  signature  is  to  be  proved.  8  JUartin,  JV*.  S., 
300.     1  Louisiana  Reports,  488,  4*c. 

5.  All  the  above  are  instances  (together  with  those  in 
cases  of  an  amicable  demand)  which  come  under  thedenomi- 

.  nation  of  exceptions,  either  dilatory,  declinatory  or  peremptory. 
When  an  answer  is  made  to  the  merits,  it  is  sufficient  to  deny 
generally.  Code  of  Practice,  323,  331,  27.  The  answer  of 
the  want  of  notice  would  not  make  an  exception  dilatory, 
declinatory  or  peremptory ;  it  will  be  tried  upon  the  merits, 
and  therefore  cannot  require  a  special  plea,  according  to  our 
system  of  pleading. 

6.  The  fact  of  a  special  plea  being  made  in  the  answer, 
does  not  affect  the  denial  made  by  the  general  issue.  3 
Martin,  Jf.  S.,  223. 

7.  The  Supreme  Court  will  not  regard  the  judgment  of 
the  court  a  quo,  as  to  the  facts,  where  the  evidence  is  wholly 
documentary,     p  Martin,  JV*.  S.,  689. 


BuUard,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  endorsee  of  a  bill  of  exchange 
against  the  drawer.  The  plaintifis  allege  that  the  bill  was 
presented  both  for  acceptance  and  payment,  and  on  non- 
acceptance,  was  duly  protested,  and  due  notice  of  its  dishonor 
given  to  the  defendant. 
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The  defendant,  in  his  answer,  denied  all  the  allegations  EmsmN  Dm. 
in  the  petition,  except  such  as  were  specially  admitted,  and  ^Q^n^^onf*  ^^^' 
he  goes  on  to  admit  that  he  drew  the  bill,  but  avers  that  he     bmodooob 
drew   it  as  agent  of  the  Alabama   Salt   Manufacturing        ^^^ 
Company,  and  that  his  agency  was  notorious  both  in  New-     hawtbobit. 
T<Nrk  and  Mobile,  and  was  well  known  both  to  the  payee  and 
to  the  present  holders,  then  resident  at  Mobile  where  the  bill 
was  drawn. 

The  defence  on  the  ground  of  agency  has  been  abandoned 
in  the  argument,  the  defendant  having  failed  to  show  that 
the  plaintifis  took  the  bill  with  a  knowledge  that  it  was 
drawn  by  hinvin  that  capacity,  although  it  appears  to  have 
been  known  by  the  original  payee,  and  he  relies  on  the 
general  denial  and  the  absence  of  all  proof  of  notice  to  him  of 
the  non-acceptance  or  non-payment  as  alleged  in  the  petition. 

It  is  sufficiently  shown  that  the  bill  was  presented  and 
duly  protested,  but  there  is  no  evidence  that  notice  was  given 
to  the  drawer.  Without  such  evidence  the  plaintiffs  are  not  Theoieaofthe 
entitled  to  recover,,  unless  they  bring  their  case  within  the  5Sch  patr^t 
exceptions  to  a  general  rule  of  law.  We  are  of  opinion  that  iM«eaiithe&ct« 
the  general  denial,  which  clearly  puts  at  issue  all  the  facts,  whieb  reats  the 
on  the  proof  of  which  rests  the  right  of  the  plaintiffs  to  ^  moTer,  isnot 
recover,  is  not  waived  by  the  subsequent  part  of  the  same  ^"^^1**^**^*^ 
answer,  which  sets  up  the  defendant's  agency  as  a  defence  ;vhicb  sets  up 
against  the  action.  The  two  pleas  are  not  inconsistent  with  agenoj  m  a  de^ 
each  other.    S  JMortfa,  JV.  &,  270.  SlS."*???,^ 

But  it  is  contended  by  the  appellees,  that  the  record  pi^?*i«°o^  in- 
exhibits  sufficient  evidence  that  the  drawer  had  no  funds  in 
the  hands  of  the  drawee,  and  that  they  are  in  such  case  ing  ITririi^to 
excused  from  giving  notice.  Most  of  the  leading  cases  in  the  ^J^^  **'"  ?^ 
books  in  which  this  matter  of  exception  to  the  general  rule  eonsequenee  of 
has  been  considered  and  adjudicated  upon,  underwent  a  tvf^^hfm'And 
searching  review  by  the  Supreme  Court  of  the  United  States,  ^  ^^ ^*?  ^ 
in  the  case  of  French  vs. .  The  Bank  of  Columbia.  Chief  <^^  oonsignmentf 
Justice  Marshall,  in  delivering  the  opinion  of  the  court  in  that  d^wee,  or  froi^ 
case,  says,  "  It  would  seem  to  be  the  fair  construction  of  these  SSht^tobTMn- 
cases,  that  a  person  having  a  right  to  draw  in  consequence  of  ««a«<i  »•  dniw- 
engagements  between  himself  and  the  drawee,  or  in  conse-  in  the  hands" of 
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EisTxiuT  Difrr.  quence  of  consignments  made  to  the  drawee  or  from  any 
Jamtary,  1836.  other  cause,  ought  to  be  considered  as  drawing  upon  funds  in 

BLoonoooD.  the  hands  of  the  drawee,  and  therefore  as  not  coming  within 
^^^        the  exceptions  to  the  general  rule."    4  Cranchy  166. 

HAWTHORK.  Accordiug  to  this  opinion,  which  we  consider  as  of  the 
not  ^^com^*^  highest  authority,  it  is  rather  too  vague  to  say  that  the  holder 
within  the  ex-  is  not  bound  to  give  notice  to  the  drawer  merely  for  want 
draw^*  without  of  actual  funds,  when  he  might  have  it  in  his  poller  to  show 
^dB  of  the  ^^^^  ^"  consequence  of  previous  arrangements  he  was  autho- 
drawee,  is  not  nged  to  draw.      The  kidffes  of  England  are  constantly 

entitled  to  notice  ...  .  i  . 

of  non-aoccp-  exprcssmg  their  regret  that  such  an  exception  was  ever 
X^of  his biu!^  tolerated,  and  their  determination    not   to   extend   it  any 

further,    and  lord  Kenyon  stated  as  the    reason  for  the 

the  exception,  ^'because  the  drawer  must  know  that  he  had 

no  right  to  draw  on  the  drawee."    The  evidence  on  this 

point  came  out  incidentally,  and  the  defendant  had  no 

opportunity  to  show  all  the  circumstances  under  which  he 

drew,  and  whether  even  without  actual  funds  he  had  not  an 

interest  in  being  notified  of  the  dishonor  of  his  bill,  more 

especially  as  he  drew  with  directions  to  charge  ^^as  advised."  ' 

The  drawer  of  Not  only  is  the  evideocc  indirect  and  incidental,  but  the 

bj  the  holder,  is  plaintiffs  go  countcr  to  their  own  averment,  that  due  notice . 

of ?t8^M<Sp^  ^^  given,  and  although  we  are  not  prepared  to  say  that 

tanoe  and  disho-  direct  evidence  of  a  want  of  authority  to  draw,  and  want  of 

ments    in    the  funds,  would  be  inadmissible  under  the  pleadings  in  this  case, 

ncrt?^°f"the  tpi-  7^^  ^®  ^^®  ^^  Opinion  that  the  defendant  is  entitled  to  some 

*.'•  **Vh-^  '5*^""  '^^^^^^  before  or  on  trial  of  the  intention  of  his  adversary  to 

saiY  to  hold  him  hold  him  liable  on  that  ground,  notwithstanding  the  want  of 

ground  Slat  he  noticc.     Without  such  notice  he  cannot  shape  his  defence  to 

cbewwithoutau-  xneei  an  unexpected  attack.     It  is  possible  the  defendant 

thonty  and  with-  »  * 

out  funds  in  the  may  have  shown  that  he  was  not  without  authority  to  draw 
drawee, notwith-  &t  all,  and  therefore,  according  to  the  dictum  of  lord  Kenyon 
standing      tiife  ^g^g  entitled  to  notice.     It  is  shown  that  the  draft  was  ^ven 

want  of  notice.  o 

to  discharge  a  debt  by  the  Salt  Manufacturing  Company,  and 
that  the  defendant  read  to  the  original  payee  part  of  a 
letter  authorising  him  to  draw.  Although  this  fact  has  no 
bearing  upon  the  case,  as  between  the  present  holder  without 
notice  of  the  capacity  in  which  the  bill  was  drawn,  yet  it 
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might  tend  to  show  that  the  defendant  had  an  interest  in  Eastkkk  Dist. 
being  notified  of  the  dishonor  of  his  bill.  Jamwrif,  i836. 

Upon  the  whole,  we  do  not  consider  the  evidence  sufficiently      wiixiamh 
fall  and  explicit  to  take  the  case  out  of  the  general  rule,  and 
to  authorise  us  to  class  it  under  the  exception. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  ours  is  in 
favor  of  the  defendant  as  in  the  case  of  a  non-suit,  with  costs 
in  both  courts. 


V9. 
XILLKB  ST  AL. 


WILLIAMS  V8.  MILLER  ET  AL. 
APPEAL  FROM  THB  COURT  Of  THB  FlRtT  JUDICIAL  DISTRICT. 

Where  the  buyer  is  deceived  by  the  representations  of  the  seller,  in  the 
quality  of  the  article  sold,  and  the  defects  are  not  such  as  might  be 
discoTered  on  simple  inspection,  bul  if  known,  it  must  be  supposed  the 
buyer  would  not  have  purchased,  it  is  sufficient  cause  to  rescind  the  sale 
and  recover  back  the  price. 

This  is  an  action  on  a  contract  to  deliver  a  quantity  of 
cypress  timber,  at  the  saii^-mill  of  the  defendants,  on  certain 
stipulations  and  conditions.  The  plaintiff  alleges  he  delivered 
fifty  trees,  containing  two  hundred  and  sixty-five  cypress  logs 
of  ten  feet  each,  and  was  proceeding  lo  deliver  the  remainder 
of  one  hundred  trees,  when  he  was  forbidden  by  the 
defendants.  That  the  logs  delivered,  amounted  to  four 
hundred  and  thirty  dollars,  according  to  his  agreement,  of 
which  the  defendant  paid  him  one  hundred  dollars.  He 
prays  judgment  for  the  balance. 

The  defendants  admitted  an  agreement  with  the  plaintiff 
to  deliver  the  same  logs  mentioned,  at  a  stipulated  price,  and 

.17 
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KAffCBRN  DiiiT.  that  the  plaindfT  warranted  them  to  be  sound  and  merchanla- 
Januanf,  1836.   y^  .  ^^^^^  ^^^^^  receiving  a  few  logs  and  commenced  sawing 

wiLUAMs  them,  it  was  discovered  they  were  so  unsound  and  in  such  a 
MtLuTsTAu  ^^^  ^^  decay,  as  to  be  entirely  unfit  for  use;  that  they 
had  paid  one  hundred  dollars  on  account  of  said  contract, 
and  sustained  damages'  to  the  amount  of  three  hundred 
dollars  by  reason  of  the  deception  and  fraud  practised  upon 
them,  in  all  four  hundred  dollars,  for  which  they  pray 
judgttient  in  reconvention. 

The  facts  and  the  evidence  of  the  case,  are  stated  in  the 
following  extract  from  the  opinion  of  the  district  judge  who 
tried  the  cause  in  the  first  instance. 

^^  The  plaintiff  sold  the  defendants,  owners  of  a  saw-niill, 
a  raft  of  timber  ;  a  special  contract  as  to  price  is  proved,  viz. 
it  was  to  be  one  dollar  and  seventy-five  cents  per  log,  if  not 
more  than  one-third  of  the  timber  was  pecky,  and  if  more 
than  one-third  was  pecky,  the  price  was  to  be  one  dollar  and 
sixty-two  and  a  half  cents  per  log.  The  contract  was  made 
by  one  Green;  an  agent  of  defendants,  employed  for  that 
express  purpose. 

Green  stated  that  he  did  not  examine  the  timber;  an 
examination  would  require  him  to  plunge  his  arm  in  the 
water,  and  his  arm  was  broken  out  in  sores;  he  testifies  that 
plaintiff  represented  the  raft  as  first  rate  timber. 

The  timber  was  carried  down  to  defendant's  mill,  and  there 
made  fast,  and  plaintiff  received  one  hundred  dollars  on  his 
contract.  Four  logs  were  sawed  up  the  next  day,  and  found 
so  pecky,  as  in  the  language  of  witness,  to  be  like  honey 
comb,  useless  as  mill  timber.  Plaintiff  was  notified  to  remove 
it,  which  he  did  not  do ;  the  raft  was  suffered  to  break  loose, 
and  was  carried  away  by  a  storm. 

I  assume  that  the  evidence  establishes, 

1.  That  plaintiff  knew  the  defective  quality  of  the  timber. 

2.  That  it  is  usual  and  customary,  in  buying  timber,  to 
examine  its  quality  and  condition,  by  plunging  the  arm  into 
the  water,  and  feeling  at  the  two  ends  of  the  trees,  and  that 
by  this  examination,  it  can  be  perfectly  well  ascertained  what 
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the  quality  and  condition  of  the  timber  is,  whether  it  be  pecky  Eastkkx  Dist. 
or  wonn^aten,  or  not.  Jamtgry,  1856. 

3.  That  the  timber,   the   subject  of  contract,  was    not      williams 
examined,  and  turned  out  wholly  useless  and  worthless.  MiLLb^ixAL. 

4.  Whether  or  not  plaintiff  represented  the  raft  as  first  rate 
timber,  rests  on  the  testimony  of  Green,  who  has  a  strong 
interest  to  deliver  the  defendants  from  the  difficulty  brought 
upon  them  by  his  non-fulfilment  of  his  duty  as  their  agent. 
Two  other  witnesses  for  plaintiflf,  are  silent  on  this  subject, 
but  what  most  weakens  his  testimony,  is  the  agreement  for 
reduction  of  price  in  case  more  than  one-third  was  found 
pecky ;  one-fourth  is  the  usual  proportion,  and  when  it 
reaches  to  one-third,  the  timber  is  very  bad. 

in  my  view  of  the  subject,  it  makes  no  diflference  whether 
plaintiff  did  or  did  not  know  the  timber  was  bad,  or  did  or 
did  not  represent  it  as  good. 

From  the  testimony  of  the  witnesses,  I  assume  that  peckiness 
or  being  worm-eaten,  is  an  apparent  defect,  one  which  is 
looked  for  and  which  can  be  discovered  and  known  by  that 
degree  of  examination  which  ordinarily  prudent  men  of 
business  make  in  purchasing  the  article. 

Article  2647,  says,  that  apparent  defects  are  such  as  the 
buyer  might  have  discovered  by  simple  inspection.  By 
mmple  inspection,  I  do  not  understand  ocular  regard,  but  such 
a  degree  of  examination  as  an  ordinary  prudent  man  of 
business  would  make  in  buying  the  article.  It  is  to  be 
construed  in  a  sense  somewhat  analagous  to  that  which  our 
laws  require  in  inspection  laws,  but  modified  by  the  word 
simple,  to  a  less  rigorous  examination,  than  the  diity  of  an 
official  act  would  require." 

The  plaintiff  had  judgment  for  the  amount  of  his  claim,  to 
wit,  the  sum  of  three  hundred  and  thirty  dollars  and  costs.  . 
The  defendants  appealed. 

Prtsiwiy  for  the  plaintiff. 

1.  The  testimony  establishes  the  claim  of  the  plainti^, 
for  which  judgment  was  rendered.  The  judgment  being 
rendered  on  a  question  of  fact,  should  prevail  in  (his  case. 


V9. 
mLUUlXTAU 
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Eaitibk  Din*.  The  judge  gave  credit  to  the  testimony  of  the  other  witnesses, 
January,  \ss^.  rather  than  of  the  agent  of  the  defendant,  whose  negligence 
wiLLUMB     caused  all  the  difficulty  and  loss  in  this  matter. 

2.  The  questions  of  law  applicable  to  the  ca9e,  are 
conclusively  stated  in  the  opinion  of  the  court  See  Lou- 
iMima  Code,  arHde  1841,  Jfo9.  3  and  4,  also  article  2407,  as 
to  apparent  defects.     5.  Jlforttn,  SOO. 

* 
RoseUuif  for  defendants. 

1.  It  is  conceded  on  all  hands,  and  it  cannot  be  denied, 
that  these  facts  clearly  bring  the  case  within  the  provisions 
of  articles  2496  and  2499  of  the  Civil  Code.  But  the  district 
judge  considered,  and  it  is  now  urged  by  the  appellee,  that 
the  defects  complained  of  are  apparent  defects,  against  which 
the  plaintiff  did  not  warrant.  It  is  at  least  questionable 
whether  these  defects  are,  properly  speaking,  apparent.  The 
timber  was  afloat  on  the  Mississippi,  and  the  defects  covered 
by  the  water  at  the  time  of  the  purchase ;  it  was  necessary 
to  make  an  examination  under  the  water,  in  order  to  discover 
the  indications  of  the  decayed  state  of  the  timber,  and  even 
then,  it  required  considerable  skill  and  practice  to  form  a 
correct  judgment  as  to  the  extent  of  the  defects.  It  appears 
to  me,  that  defects  which  it  requires  so  much  labor,  skill  and 
experience  to  discover  and  find  out,  cannot  be  said  to  be 
apparent.     Tear  vs.  Suarez,  7  Louiriana  Reports,  519. 

2.  Be  this,  however,  as  it  may,  in  the  present  case  the 
defendant's  agent  was  incapable  to  resort  to  the  necessary 
precautions,  and  it  was  expressly  stated  that  the  contract  was 
made  on  the  faith  of  his  representations :  it  must,  therefore, 
be  viewed  in  the  same  light  as  if  the  defendants  had  purchased 
timber  which  they  had  never  seen,  and  which  on  delivery 
turned  out  to  be  utterly  useless  for  the  object  for  which  it  was 
purchased ;  surely  it  cannot  be  doubted^  that  in  such  a  case 
the  buyer  could  not  be  compelled  to  receive  the  property. 
Besides,  in  the  present  case,  there  is  the  strongest  evidence 
that  the  plaintiffknew  of  the  defects  in  the  timber  at  the  time 
of  the  sale ;  he,  therefore,  was  guilty  of  fraud  in  making  a 
wilful  misrepresentation  with  respect  to  the  quality  of  the 
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timber.  Hence  the  provisions  of  articles  2623-4-5  of  the  EAnsnaUur. 
Lnatiaaa  Code,  are  applicable  to  th'e  case.  JDwantm  DroU  -^""""ry,  im. 
Franfoisy  voU  9,  tio.  3,  tUre  6,  du  cofUraei  de  VerUej  JV*09*      wiluahs 

Sm^9A0,  €t  seq.  xillkeWal. 

S.  Tbe  evidence  fully  establishes  that  the  defendants 
sustained  at  least  one  hundred  dollars  damage,  in  conse- 
quence of  the  fraud  practised  by  the  plaintiff,  for  which 
amount  they  are  entitled  to  judgment  on  their  plea  in 
reconyention. 

MaiheiDs^  /.,  delivered  the  opinion  of  tbe  court 

This  suit  is  brought  to  recover  the  value  of  a  certain      --^^.^ 
number  of  logs  sold  by  the  plaintiff  to  the  defendants,  for  the 
purpose  of  being  sawed  into  planks  and  scantling.   Judgment 
was  rendered  in  the  court  below  for  the  former,  from  which 
the  latter  appealed. 

The  contract  is  clearly  established  by  the  evidence  of  the 
case,  and  the  defence  turns  altogether  on  the  warranty 'by 
the  seller,  of  the  soundness  of  the  timber  by  him  sold. 

It  appears  that  the  contract  was  made  for  the  defendants ' 
by  their  agent,  who  was  introduced  on  their  part  as  a  witness 
in  the  cause.  He  and  the  witnesses  for  the  plaintiff,  do  not 
disagree  as  to  the  conditions  of  the  contract,  so  far  as  they 
are  proved  by  all.  But  the  agent  of  the  defendants  who 
actually  made  the  agreement,  testifiei^  to  &cts  more  than 
those  established  by  the  witnesses  of  the  plaintiff.  He  says 
that  he  was  unable  to  examine  the  logs  at  the  time  of 
purchase,  in  consequence  of  tbe  soreness  of  one  of  his  arms, 
and  that  he  made  the  bargain  on  the  guaranty  of  the  seller,  v.«.^ 
that  they  should  equal  in  soundness  that  which  was 
stipulated  in  the  contract ;  in  other  words,  that  they  should 
answer  the  purposes  for  which  they  were  bought.  The 
testimony,  however,  shows,  that  when  tried  at  the  saw-mill 
they  proved  to  be  defective  in  a  much,  greater  degree  than 
was  contemplated  by  the  purchasers,  and  were  wholly  unfit 
for  the  uses  intended,  being  entirely  rotten. 

We  see  no  reason  to  discredit  the  testimony  of  the  witness 
of  the  defendants,  and  if  he  be  believed,  it  is  evident  that  the 
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WUUAIIU 
M1LLKR  rr  AL. 


Easteu  DisT.  limber  was  taken  on  the  warranty  of  soundness,  either 

January,  1836.  express  or  implied,  to  which  the  seller  was  bound.     To 

discover  the  defects,  a  peculiar  kind  of  examination  was 

necessary,  and  the  agent  was  unable  to  make  it.     The 

present  does  not,  therefore,  come  within  the  cases  provided 

for  by  law,  where   defects    in  articles  of  commerce  are 

discoverable  by  simple  inq)ection.    See  Lotimona  Code,  art, 

Wbere    the  1841  and  2497.     The  buyers  in  the  present  instance,  were 

oervedbrthere^  deceived  by  the  representations  of  the  quality  of  the  articles 

nreaentatioiii  of  qqIJ  |,y  ^jj^  vendor,  and  whether  they  were  thus  deceived  by 

theieUer,inthe  ^  '  ^  ,.,  /.t 

quality  of  the  error  or  design  on  his  part,  cannot  vary  the  rights  of  the 
the  de^t'  u«  p&Tties  tfi/oTO  Ugis,  because  the  defects  were  not  discoverable 
J^^JJJ^^^K**^  immediately  on  inspection,  and  they  were  such,  that  it  must 
ample  inspee-  be  supposed  that  the  buyers  would  not  have  purchased,  had 
known,  it^  must  they  kuowu  of  them.  See  Ltntmana  Chde,  art.  2496.  The 
buT?wotnd  nS.  '^8^'  ^^^  moral  principles  assumed  by  the  judge  a  quo,  in 
have  porehaaed,  relation  to  Contracts  of  sale,  are   probably  all  sound  and 

It    IB    nmoient  .  ,.  i    i.   *    #.  •       *.  ^   ■ 

cause  to  rescind  correct;  but  according  to  our  belief  of  the  facts  of  the  present 

the  sile,  and  re- 
cover 
prioe.- 


^ba^^  u^  <^<!^^»  ^^  ^^^  o^  opinion  that  they  are  not  applicable  to  it 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled ; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
contract  between  the  parties  be  cancelled  and  set  aside,  and 
that  the  defendants  do  recover  from  the  plaintiff  one  hundred 
dollars,  a  part  of  the  price  which  was  paid  by  them  to  him, 
(before  the  defects  and  total  uselessness  of  the  timber  was 
discovered,)  with  costs  in  both  courts. 
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DAYIS'S    HEIRS   VS.    ELKINS^  ET    AL. 


APPEAL    FROM   THE   COURT  OF   THE    FIRST   JUDICIAL    DISTRICT. 


Kastern    UiST. 
Febtntm-y,  1836. 

DAYIS^S  HBIRS 

tit. 

ElKINS  ET  Al. 

112  m 


The  word  ex/o/e,  used  in  the  Engrlish  text  of  the  Ciyil  Code,  has  the  sarare 
meaniiig  as  the  term  tuecettian  in  the  French  text.  It  is  defined  to  be, 
^the  estate,  rights  and  charges,  which  a  person  leaves  alter  his  death.'^ 
Old  Cvrii  Code^  page  144,  ariieU  2. 

Vacant  estates  are  to  be  administered  by  curators  appointed  for  that  purpose. 
Bat  prescription  runs  against  a  vacant  estate,  though  no  curator  has  been 
appointed* 

A  vaeant  estate  is  a  fictitious  being,  representing  in  every  respect  the 
deceased,  who  was  the  owner  of  the  estate,  until  the  acceptance  or 
renunciation  of  the  inheritance  by  the  heir,  and  is  prescribed  by  the  lapse 
often  years  before  any  act  of  acceptance. 

Where  property  of  a  vacant  estate  has  been  sold  by  the  surviving  partner 
of  the  community,  and  held  by  the  purchasers  under  a  just  title,  and 
possessed  in  good  faith,  animo  dominorum  for  ten  years,  the  claims  of  the 
heirs  of  the  succession,  afterwards  set  up  to  the  property,  will  be  barred 

by  the  prescription  of  ten  years. 

» 

If  an  inchoate  right  once  begins  under  the  existing  laws  of  prescription,  a 
subsequent  law  cannot  be  made  to  operate  so  as  to  destroy  it 

The  provisions  in  the  Louisiana  Code,  articles  934  and  936,  calling  the 
heir  to  the  inheritancef  and  giving  him  the  seizin  of  the  succession, 
immediately  on  the  death  of  the  ancestor,  do  not  destroy  the  proyision 
concerning  vacant  estates.  No  one  can  be  compelled  to  accept  a 
Buocossion,  and  until  acceptance  or  renunciation,  the  rights  of  the  heir 
as  regards  inheritance,  seizin  and  possession,  &c.,  are  suspended. 

The  provision  in  the  Ciyil  Code  of  1808,  defining  a  vacant  estate  to  be  a 
fictitious  being  representing  the  deceased,  is  not  contained  in  the 
Louisiana  Code,  promulgated  the  20th  June,  1825. 

An  action  in  which  the  plaintiffii  simply  allege  themselves  owners  of 
property  in  common  with  the  defendants,  Cannot  preclude  the  latter 
from  disputing  the  rights  of  the  former  and  setting  up  title  in  opposition  to 
the  claim  made.  It  is,  in  this  respect,  an  action  of  revendication  and  not 
of  partition,  and  involves  the  proscription  often  and  twenty  years. 
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Eastkuk  Uibt.   -^  vacant  ettate  being  a  fictitious  person  representing  the  deceased,  according 
February t  1836.       to  the  Civil  Code,  prescription  runs  against  it,  instead  of  the  heirs. 

iiAvis'8  HBiRs    .pjjg  j^^  protects  rights  acquired  by  third  persons,  to  property  of  an  eatoto 
KLKiKff  KT  Ai.        which  is  afterwards  accepted  by  the  heir,  between  the  opening  of  the 

succession  and  the  time  of  such  acceptance ;  and  amongst  these  rights, 

are  those  acquired  by  prescription. 

This  is  an  action  of  revendication.'  The  plain tifTs,  heirs 
and  legal  representatives  of  Marcia  Davis»  deceased,  late 
wife  of  George  W.  Dewees,  on  the  13th  of  March,  1833» 
instituted  suit  to  recover  the  one  undivided  moiety  of  four 
and  a  half  lots  of  ground  in  New-Orleans,  in  the  possession 
of  the  defendants. 

The  plaintiffs  show,  that  in  the  year  1800,  George  W. 
Dewees  and  Marcia  Davis,  were  married  in  the  city  of 
Philadelphia,  arid  shortly  afterwards  removed  to  this  state, 
then  Territory  of  Orleans.  That  during  their  residence  here 
and  the  existence  of  the  community  of  acquests  and  gains, 
they  acquired  the  lots  and  property  in  question.  While  the 
community  lasted,  and  during  their  possession  of  said  property, 
in  the  month  of  September,  1813,  Marcia  Davis,  the  wife  of 
Dewees,  died  without  issue.  The  present  plaintiffs,  the 
descendants  and  heirs  of  her  father  and  mother,  claim  her 
half  of  the  community  property  in  possession,  and  belonging 
to  the  spouses  at  her  death. 

No  inventory  was  ever  taken  of  the  succession  of  the  wife, 
or  partition  made  of  the  community  property.  In  1815, 
Dewees  sold  the  property  in.  question  at  private  sale,  to  W. 
C.  Withers  and  Harvey  Elkins.  In  1817,  Elkins  sold  to 
his  co-proprietor.  Withers,  his  half  of  the  ground.  Since 
Wither's  death,  in  1830,  Joseph  M.  Kennedy  purchased  the 
disputed  premises  from  the  universal  legatees  of  Withers. 
In  1832,  he  again  soM  to  Harvey  Elkins. 

Elkins  pleaded  a  general  denial,  and  avers  that  he  is  in 
possession  under  a  just  title  and  in  good  faith.     He  calls 
^    Kennedy  in  warranty. 

Kennedy  pleaded  the  general  issue  to  the  petition  and 
answer  calling  him  in  warranty.     He  denies  the  heirship 
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and  right  of  the  plaintiffii  to  sue,  and  setd  up  his  title  as  Eastiut  Uitr. 
derived  from  the  universal  legatees  of  Withers,  whom  he  ^*^f**^>^f  ^^^> 
calls  in  warranty.     These  last  warrantors  called  in  Elkins  iiayii *&  huu 
again,  for  the  undivided  half  of  the  lots  he  had  sold  to   xuunBTAL. 
Withers. 

Kennedy  amended  his  answer,  and  pleaded  the  prescription 
of  ten  years,  against  the  plaintiffs'  right  to  recover.  He 
averred  that  Withers  and  Elkins  acquired  the  property  from 
Dewees,  in  good  faith  and  by  a  just  title.  That  the  succession 
of  MiB.  Dewees  is  vacant,  the  heirs  heing  unknown  and  absent 
from  the  State  of  Louisiana  at  her  death ;  and  that  vacant 
estates  are  prescribed  in  ten  years. 

Upon  these  pleadings  and  facts,  the  case  was  tried  by 
agreement,  as  between  the  plaintiffs  and  Withers  and  Elkins, 
the  immediate  vendees  of  Dewees. 

The  district  judge  presiding,  decided  that  the  defendants 
having  acquired  in  1815,  under  a  just  title  and  in  good  faith, 
the  property  in  question,  and  no  attempt  having  been  made 
to  accept  the  succession  of  Marcia  Davis,  until  the  institution 
of  this  suit  in  1833,  that  the  defendants  have  acquired  a  title 
by  prescription  against  the  succession  as  a  vacant  one,  which 
entitles  them  to  be  quieted  in  their  possession. 

Judgment  was  rendered  for  the  defendants.  The  plaintiffs 
appealed. 

L.  C.  Duncan  and  /.  SlideUj  for  the  plaintiffs. 

1.  This  is  an  action  of  partition,  and  as  such,  subject  only 
to  the  prescription  of  thirty  years.     3  Jtfarfin,  97. 

2.  The  plaintiffs,  as  absentees,  can  only  be  bound  by  a 
prescription  of  twenty  years.  OM  CwU  CodCfpage  86,  €art.  67. 

3.  If  the  succession  was  a  fictitious  being  representing  the 
deceased  in  every  thing,  then  prescription  is  suspended 
against  her  heirs  until  the  death  of  Dewees,  as  action  would 
be  prejudicial  to  her  husband.     CwU  Codeypage  486,  art.  60. 

EwUSf  for  the  defendants,  called  in  warranty. 

1.  The  succession  of  Mrs.  Dewees,  from  the  period  of  her 
decease  to  the  institution  of  the  present  suit,  was  a  vacant 

18 


w. 
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EAin-BRN  DifiT.  Buccessiociy  heridUas  jacena  of  the  civilians.  Civil  Code  of 
February,  1836.  1808,  page  l72,  wt.  118.  Lowriona  Code,  art.  1088.  1 
DA  VIS'S  rum'  Salgadoy  page  219,  chap.  S2,  sect.  £0-1.  Code  Jfapokon, 
or/.  811-12. 

2.  The  vacant  Bucceasion  represents  the  person  of  the  deceased, 
until  it  be  accepted.  CMl  Code  of  1808,  page  162,  art.  74. 
1  Sdgado,  page  218,  chap.  32,  «ec.  3-4. 

3.  Ten  years  prescription  is '.  sufficient  to  protect  the 
defendants  in  their  property :  they  having  possessed  in  good 
faith  and  under  a  title  transloHf  de  propri6t6.  Code,  Ub.  6, 
tit:  30,  law  22,  sect.  11,  de  jure  deUberandu  Cml  Code  of 
1808,  page  86,  art.  62.  Louisiana  Code,  art.  3492.  Code 
Jfapoleon,  art.  2259. 

4.  The  heir  accepting  the  vacant  succession,  takes  it  cum 
onere,  subject  to  all  the  rights  of  prescription  acquired  against 
it.  1  Salgado  toe.  dt.  sect.  25.  Ciml  Code  of  1808,  art.  72, 
page  160.  Ibid.  art.  95,  page  164.  Louisiana  Code,  art. 
1024.  Code  Jfapokon,  art.  790.  Code,  Ub.  6,  tit.  31,  de 
repudiendA  vd  iabsttnendA  hoareditate. 

Conrad,  on  the  same  side,  contended. 

1.  That  the  succession  of  Marcia  Davis,  late  wife  of  6.  W. 
Dewees,  was  vacant,  and  that  the  action  of  the  plaintii&  was 
prescribed  by  the  lapse  of  ten  years.  CivU  Code,  page  384, 
art.  62,  67.     1  VazeiUe,  Traiti  des  prescripti4m8,  JVb.  73. 

2.  It  is  attempted  to  be  shown  that  this  is  an  action  of 
partition,  and  only  barred  by  thirty  years  prescription.'  But 
this  is  not  an  action  of  partition ;  none  of  the  formalities 
required  for  a  judicial  partition  have  been  fulfilled.  No 
inventory,  appraisement,  report  of  experts,  or  prayer  for  a 
partition  in  kind  or  by  licitation,  appears  in  the  pleadings  or 
the  record.  •     » 

3.  An  action  of  partition  js  instituted  by  one  part  owner 
against  another,  to  compel  a  division  of  property  acknowledged 
to  be  owned  and  held  in  common.  This  suit  is  brought  for 
the  express  purpose  of  recovering  and  having  the  plaintifls 
recognized  as  owners  of  one  half  of  the  property  in  question. 
The  former  action,  it  is  admitted,  is  imprescriptible.     This 


DATU'S  HUBS 
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one  is  barred  by  the  prescription  applicable  to  possessors  under  Eastern  Dist. 
a  just  UUe  and  in  good  faith.  Febniary,  isac. 

Hennen  and  Mazwreauy  for  Kennedy  in  warranty. 

D,  SegherSf  for  the  plaintiffs  in  reply. 

1.  It  is  not  denied  that  under  the  Old  Ciril  Code^  a  vacant 
succession  was  considered  a  fictitious  being,  representing  the 
deceased,  and  that  prescription  run  against  it.  Nor  is  it 
denied  that  it  was  only  by  his  acceptance  that  the  heir  became 
of  right  seized  of  the  property,  rights  and  actions,  of  the 
deceased. 

2.  But  it  is  contended  by  the  plaintiffs,  that  the  adoption 
of  the  Louiriana  Codey  in  lieu  of  the  Civil  Code  of  1808,  has 
raade  a  material  change  in  this  part  of  the  law.  By  the 
Louisiana  Code,  the  heir  is  considered  as  having  succeeded  to 
the  deceased,  and  consequently  to  all  his  rights  from  the 
moment  of  his  death.  See  Louiriana  CodCf  art.  934  et  seq. 
2  Lomriana  ReportSy  302. 

3.  The  Louisiana  Code  was  promulgated  and  in  force  on 
the  20th  June,  1825.  Admitting  for  argument's  sake,  that 
prescription  began  to  run  from  the  30th  July,  1815,  the  day 
of  the  sale  by  Dewees,  the  surviving  husband,  there  were  still 
forty  days  wanting  on  the  20th  June,  1825,  to  complete  the 
prescription  of  ten  years  against  the  vacant  estate. 

4.  It  is  by  no  means  clear  that  prescription  begins  to  run 
against  a  vacant  estate,  for  the  law  pre-supposes  a  case  where 
the  prescription  had  6egteti  against  the  deceased  in  his  lifetime, 
and  continued  running  after  his  death  against  his  succession. 

5.  Be  this  as  it  may,  it  is  contended  that  on  the  20th  June, 
1825,  by  the  adoption  of  the  Louisiana  Code,  that  fictitious 
being,  against  whom  prescription  runs,  was  no  longer  in 
existence.  From  that  day,  the  heirs  of  Marcia  Davis  were 
seized  of  the  rights  and  possession  of  her  estate.  From  that 
day  prescription  ceased  to  run ;  especially  as  many  of  the 
heirs  were  minors.     Lomriana  Code^  934,  936,  et  aeq. 

6.  By  the  Louisiana  Code,  the  heir  being  seized  of  ihe 
succession  in  right,  is  considered  as  the  heir  so  long  as  he 
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Eastihh  Dm.  manifests  no  dbposition  to  divest  himself  of  this  right  by 
^^^^^'"^^'  ^^^'  renouncing  the  succession.     Lauiriana  Code^  1007. 

BATXS'l  UMOU 

^*  JUathtwBj  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffi  claim  as  heirs  of  Marcia  Davis, 
late  wife  of  Greorge  W.  Dewees,  an  undivided  half  of  certain 
real  property  described  in  their  petition  which  made  a  part  of 
the  matrimonial  community  of  acquests  and  gains  acquired 
during  the  marriage,  and  to  which  they  allege  title  as  having 
succeeded  to  the  rights  of  Mrs.  Dewees,  who  died  in  1813. 

The  answers  of  the  defendants  contain,  all  of  them,  a 
general  denial  of  the  facts  alleged  in  the  petition,  and  in 
many  of  them  prescription  of  ten  and  twenty  years  is  pleaded. 
The  court  below  decided  the  cause  in  their  favor  on  the  plea 
of  prescription,  and  the  plaintiffs  appealed.  The  case  has 
been  argued  before  us  solely  on  this  ground,  and  we  shall 
consequendy  examine  no  other. 

Dewees,  the  husband,  remained  in  possession  of  the 
property  which  had  been  acquired  during  the  marriage, 
without  taking  any  steps  tending  to  show  that  it  belonged  to 
the  matrimonial  community,  by  inventorying  the  succession  of 
his  deceased  wife,  or  making  any  attempt  to  cause  a  division 
of  the  community  to  be  made,  either  amicably  between  him 
and  her  heirs,  or  by  legal  process.  Indeed  her  heirs  seem  to 
have  been  eniiiely  unknown  to  the  public,  until  about  the 
time  of  the  institution  of  the  present  action  in  18SS. 

Dewees  continued  in  possession  of  the  premises  now  in 
dispute,  in  the  manner  above  stated,  from  the  death  of  his 
wife  in  1813,  until  the  30th  of  July,  1815,  when  he  sold 
them  to  W.  C.  Withers  and  H.  Elkins.  The  laUer,  after- 
wards, for  a  valuable  consideration,  conveyed  bis  rights  in 
the  property  to  the  former,  &c.  The  defendants  hold  under 
title  derived  from  these  purchases. 

The  present  suit  wcus  begun  not  before  the  13th  of  March, 
1833,  and  for  any  thing  appearing  to  the  contrary,  was  the 
first  time  that  any  claim  was  made  by  the  plaintiffi  as  heirs 
of  their  deceased  relation,  to  the  property  now  in  litigation, 
having  never  previously  done  any  act  which  can  beconstrued 
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as  an  acceptance  of  her  succession,  eiUier  absolute  or  with  Kastjcun  Dm. 
benefit  of  an  inventory.  February,  isse. 

These  are  the  facts  on  which  the  plea  of  prescription  is  batu's  uus 
founded.  It  now  remains  for  us  to  ascertain  whether  it  can  uKiaTnAL. 
be  supported  bjr  the  provisions  of  the  laws  which  were  in 
force  at  the  time  of  the  sale  from  Dewees  to  Withers  and 
Elkins,  relating  to  the  acquisition  of  things  held  under  a  title 
translative  of  property,  and  possessed  in  good  faith;  and 
whether  the  rules  then  existing  have  been  changed  by  the 
La.  Code  of  1825,  in  such  a  manner  as  to  affect  injuriously 
Che  claim  of  the  defendants. 

We  think  it  may  be  safely  assumed  as  a  truth,  induced  by 
comparison,  that  the  provisions  of  the  laws  previously  in  force 
in  this  country,  and  those  of  the  Civil  Code  of  1808,  are  in 
accordance  on  the  subject  of  prescriptions ;  especially  in 
relation  to  that  now  pleaded,  and  all  things  necessary  to  give 
it  effect  and  validity.  But  if  any  material  alterations  were 
made  by  the  posterior  legislative  enactments,  they  must 
prevail.  We  shall,  therefore,  look  mainly  to  our  own  codes  of 
law,  as  guides  in  the  question  under  consideration. 

The  prescription  pleaded,  is  assumed  as  one  running  against 
a  vacant  succession,  or  herediUu  jacmsj  as  representing  in  all 
respects  the  deceased  owner.  To  make  good  this  plea,  it 
must  be  shown  that  the  succession  claimed  by  the  plaintifis 
was  vacant  for  ten  years  after  the  sale  to  the  defendants,  and 
that  it  represents  the  deceased  owner,  and  not  the  heirs, 
according  to  legal  intendment.  Also,  that  the  title  under 
which  the  defendants  hold,  is  one  translative  of  property,  and 
that  they  and  those  under  whom  they  claim,  have  possessed 
it  peaceably  and  in  good  faith,  ontmo  domnmuni^  the  time 
reqmred  to  give  title  by  prescription. 

The  truth  of  these  last  propositions  is  fully  ascertained  by 
a  mere  reference  to  the  facts  stated  in  the  commencement  of 
this  opinion.  The  only  q!]testion  remaining  to  be  solved,  is, 
whether  according  to  a  just  interpretation  of  our  laws,  they 
must  produce  the  same  effect  on  the  rights  of  claimants  to  a 
succession  in  the  capacity  of  heirs,  which  has  remained  vacant 
during  the  time  necessary  to  acquire  by  prescription,  that 
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EASTXKir  Dm.  would  have  been  operated  on  the  rights  of  an  owner  living 
Febmary,  1836.  and  present  in  the  state  1 

sAyn*t  HsiAi       I'he  Statement  of  this  question  seems  to  take  for  granted, 
^*  that  the  succession  in  the  present  instance  was  vacant.     li 

BLKIHS  ST  AL.  '^ 

will,  perhaps,  be  well  to  support  this  assumption  by  quotations 

from  the  law. 
The  word  The  definition  of  a  vacant  estate,  is  found  in  the  Old  Civil 
RDgiiih  text  of  Codc,  page  172,  art.  118,  and  appears  to  be  clear  and  exfdicit 
hM  ^the  ^Mime  "  '^'^  ©State  is  Said  to  be  vacant,  when  no  person  claims  its 
meaning  as  the  possessiou,  either  as  heir  or  under  any  other  title."  The  word 
in™the  French  estate  used  in  the  English  text,  has  the  same  meaning^  as 
i^d^to  he"*^^e  ^^ccession  in  the  French,  and  has  this  signification  given  to 
ertate.pighuand  this  wofd  in  the  Old  Code,  page  144,  art.  2,  viz:  "The 
t^  r^t,  «atate,  rights  and  charges,  which  a  pe»m  leaves  after  his 

after  his  death."  j^-/u  w  jKt- 

Old  Civu  Code,  death,    &c. 

^ge  144,  ardck     j^qw  it  is  fairly  deduceable  from  the  facts  of  this  case,  that 

no  person  claimed  the  estate  of  Mrs.  Dewees,  from  the  time 
of  her  death,  in  1813,  until  the  institution  of  the  present  suit 
in  1833,  It  was,  therefore,  vacant  during  the  whole  of  that 
period.  We  are  thus  brought  to  the  consideration  of  the 
principal  question  in  the  cause :  Can  title  be  acquired  to  any 
part  of  a  vacant  estate,  by  showing  one  translative  of  property 
given  by  a  person,,  not  the  owner,  and  uninterrupted  possession 
during  the  length  of  time  required  to  complete  prescription  % 
An  affirmative  answer  to  this  question,  is  found  in  express 
terms,  in  the  Code  already  cited,  in  article  62,  page  486. 
Vacant  estates  Vacant  estates,  according  to   legal  provisions,   are  to  be 

frte^d^j'^i^  administered  by  curators  appointed  for  that  purpose.     The 

tors    appointed  article  last  citcd,  declares  that  prescription  runs  against  a 

for  that  parpose.  ,  ,  •        i  .         ■       »     . 

But  presonption  vacant  estate,  though  DO  curator  has  been  appointed.  It  is 
va«int'**e8tote*  expressed  in  the  following  words :  "  Prescription  does  not 
though  no  oura-  xun  against  a  beneficiary  heir  with  respect  to  the  debt  due 

tor  has  been  ap-  °  ^  r 

i)ointed.  him  by  the  estate.     But  it  runs  against  a  vacant  estate 

though  no  curator  has  been  appointed  for  said  estate."  This 
article  is  found  in  the  section  of  the  Code  which  treats  of  the 
causes  which  suspend  or  interrupt  prescriptions,  and  has 
rejation  both  to  the  prescriptions  by  which  property  may  be 
acquired  and. those  Ubertmdi  cau8h\  and  although  from  the 
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first  clauBe  in  it,  being  clearly  applicable  to  the  last  kind  of  Eastebn  Dist. 
prescriptions,  it  might  be  urged  that  the  subsequent  clause  ^<g*r«ary,  isae. 
also  relates  to  them  only,  yet  it  is  general  in  its  expressions   davib'b  s^xbs 
and  cannot  be  limited  by  any  just  and  reasonable  interpre-   si.ki3?ct  al. 
tation. 

The  general  belief,  however,  in  relation  to  prescriptions 
aeqtdren^  caush  is,  that  they  can  only  run  against  an  owner 
of  full  age  during  his  lifetime,  and  persons  (in  the  same 
category)  who  represent  him  after  his  death,  and  that  it 
would  be  absurd  Xo  make  tliem  run  against  mere  inanimate 
matter  or  things  constituted  without  reason  or  moral  agency. 
It  must  indeed  be  admitted,  that  there  is  something  para- 
doxical in  the  provisions  of  our  law,  which  declare  that  a 
moral  agent  who  is  dead,  shall  be  represented  in  all  respects 
by  unthinking  and  inert  matter.  But  this  is  a  fiction  in  our 
jurisprudence,  and  legal  fictions  are  not  unusual  in  many 
systems  of  law,  adopted  for  the  preservation  of  rights  to 
property,  and  in  aid  of  the  administration  of  justice ;  and 
when  they  subserve  these  purposes,  it  is  a  matter  of  no  con- 
sequence what  may  have  been  the  motives  which  led  to  their 
introduction,  whether  they  had  their  first  origin  in  the  tricks 
of  the  learned  and  cunning,  with  the  intention  of  forcing  the 
ignorant  to  pay  them  for  their  services  in  conducting  litiga- 
tion, or  whether  they  were  introduced  with  a  sole  view  to 
the  good  of  the  public,  by  preventing  legal  contests,  and 
thus  quieting  owners  in  their  rights  and  possession  of 
property.  The  fiction  in  the  present  instance  appears  to 
us  to  be  of  the  latter  class,  but  whether  or  not  it  makes  a 
part  of  laws  by  which  the  community  must  be  bound.  In 
its  prescriptive  operation  it  has  evidently  a  tendency  to  the 
desirable  ends  just  stated.  This  is  the  first  time  that  the 
courts  of  judicature  of  the  state  have  been  directly  called 
upon  to  give  an  interpretation  to  and  apply  the  rules  resulting 
from  this  fiction  to  a  case.  And  this  is  probably  the  reason 
why  we  approach  the  subject  with  diffidence,  as  it  belongs 
to  the  human  mind  to  be  cautious  and  circumspect  in 
admitting  the  truth  of  new  doctrines. 
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KAwrzn^  Diit.      The  Code  of  1808  declares,  ^^  that  nobody  can  be  compelled 

February,  1836.  to  accept  a  succeesion  in  whatever  manner  it  may  have  fallen 

DAYM'i  HKinA   ^  ^^  share,**  &c.,  page  1 60,  carticle  71.    "  Until  the  acceptance 

'^'*-  or  renunciation  the  inheritance  is  considered  a  fictitious  beinc 

XLKIFSBTAL.  .  ,  .,11  T^ 

A  Tacant  estate  r«prewntmg,  m  every  respectf  the  deceased,  who  was  the 
is  a  fictitious  be-  owner  of  the  estate,''  p^ige  162,  article  74.  And  we  have 
inf'in  e very  t«-  already  scon  that  according  to  artide  62,  page  486  of  the 
^^ho^^M^e  ^^'^'^  ^^^  ^^^^  prescription  runs  against  a  vacant  succession. 
owDer   of  'the  We  have  now  obtained,  from  a  statement  of  the  fieusts  of  the 

estate,  until  the 

acceptance  or  case  and  from  the  laws  as  they  were  in  force  to  the  20th  of 
^"^^1^^^  June,  1826,  all  the  postulates  necessary  to  support  the 
by  the  heir,  and  judgment  of  the  court  below,  viz :  From  the  facts  that  the 

IS  preacnbed  by  •'      ^  , 

the  laose  of  ten  defendants  hold  the  property  in  dispute  under  a  just  title  or 
acf^of  aMept-  ^^^  translative  of  property,  and  that  they  have  been  in 
^^-  peaceable  and  uninterrupted  possession  for  more  than  ten 

pe^?r^.ye«%  as  poeeesBon.  «^  do««on«».  From  the  law. 
esute  hat  been  according  to  the  definition  of  the  Code,  that  the  succession  of 
vivingpartoer'of  Mrs.  Dewccs  remained  vacant  from  the  year  181S  until  1833 ; 
and  hekTby  tSe  ^^^  ^^^  successiou  being  SO  vacant,  is  a  fictitious  being  repre- 
purohasers  un-  gentiug  her  in  every  respect,  and  that  prescription  runs 

UCr   SI     lUBC   1.1  U6a  y  , 

and  possessed  in  against  it. 

mo  £idn^wn  ^^  ^^^  now,  before  examining  and  passing  on  the  points 
cUi^^**r  th*^  filed  on  the  part  of  the  plaintifls,  proceed  to  a  comparison  of 
heirs  of  the  sue-  the  provisious  of  the  ncw  Louitiana  Code  with  those  of  the 
^mds'aet  np  to  ^^  CM2  Code  of  1808,  on  the  same  subject  of  successions, 
vui  be^fui^d  ^'^^^^  ^^®  plaintifls  allege  have  introduced  rules  calculated 
hy  the  preserip-  to  repeal  those  which  previously  existed,  and  which  properly 
on     en  years,  j^i^^^^gj  ^Qj  j^j^yg  ^jj^  efiect  to  destroy  the  claim  of  the 

defendants,  as  their  title  by  prescription  was  not  complete  by 
lapse  of  time  at  the  period  of  the  adoption  of  the  Code  of  1825. 
Previous,  however,  to  commencing  this  investigation  and 
comparison,  it  may  be  proper  to  state,  that  we  are  not  aware 
of  any  material  difierence  between  the  provisions  of  the  two 
codes,  in  relation  to  the  prescription  of  ten  and  twenty  yeara, 
touching  real  property,  except  the  shortening  of  it  in  regard 
to  slaves.  It  might  also  be  seriously  questioned,  whether 
any  provisions  of  posterior  laws  can  justly  be  so  construed, 
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in  regard  to  prescription,  as  to  produce  an  abrogation  of  the  Kastsrn  Oitr. 
roles  previously  established  for  the  acquisition  of  property,  ^^^^^ntj  i836. 
They  certainly  operate  on  the  rights  of  parties,  rather  than   davis's  hkira 
on  remedies  to  enforce  obligations.    If  a  right  has  once  begun   ELKixTiBT  al. 
to  exist,  although  it  may  be  inchoate  and  not  perfected,  we  .  if  an  inohoate 
are  ttot  able  to  conceive  how,  by  any  rational  interpretation,  ^na^  undo-  the 
consistent  with  just  rules  on  this  subject,  a  subsequent  l&w  ^^^^^^^  ^ 
can  be  made  so  to  operate,  as  to  destroy  it.     In  the  present  mbaequent  law 
case,  allowing  the  promulgation  of  the  new  Louisiana  Code  to  operate  ^as 
to  have  been  made  on  the  20th  of  June,  1826,  only  forty  days  ^  ^^"^^  ** 
were  required  to  complete  the  title  of  the  defendants,  by  the 
prescription  of  ten  years.     But  this  perhaps  is  not  one  of  the 
mmera  de  quUnu  nion  curat  lex. 

The  alteration  made  in  the  last  code  concerning  successions, 
on  which  the  counsel  for  the  plaintiff  relies,  is  that  provision 
which  gives  seizin  to  the  heir  on  the  death  of  the  ancestor. 

The  articles  of  the  Louisiana  Code  which  relate  to  this 
subject,  are  very  strong  in  their  expression.  Article  934 
declares  that  *'a  succession  is  acquired  by  the  lawful  heir, 
who  is  called  bylaw  to  the 'inheritance,  immediately  after 
the  death  of  the  deceased  person  to  whom  he  succeeds :" 
936,  ^  the  heir  being  considered  seized  of  the  succession  from 
the  moment  of  its  being  opened,  the  right  of  possession  which 
the  deceased  had,  continues  in  the  person  of  the  heir,  as  if 
there  had  been  no  interruption,  and  independent  of  the  fact 
of  possession." 

If  these  articles  be  strictly  construed,  they  will  defeat  and 
annul  all  those  which  relate  to  vacant  estates,  and  seem  to 
contravene  those  also  on  the  subject  of  acceptance  and 
renunciation  of  successions.  One  of  the  rules  of  interpre- 
tation is,  that  laws  in  fori  materia  must  be  construed  together ; 
and  another  is,  that  effect  must  be  given  to  all  their  provisions, 
unless  in  doing  so,  it  would  result  in  gross  absurdity.  If  they 
cannot  be  reconciled,  which  of  them  must  jrield  1 

Let  OS  now  look  to  other  articles  of  the  code,  in  relation  to' 
successions.  It  is  declared  by  article  970,  that  *^  no  one  can 
be  compelled  to  accept  a  succession,  in  whatsoever  manner 
it  may  have  fallen  to  him.    The  definition  of  a  vacant 

19 


146  CASES  IN  THE  SUPREME  COURT 

EuiTxsx  i)iiT.  succession  found  in  the  Louisiana  Code,  is  substantially  the- 

FebnuuTf,  1836.  ^^^^  ^  ^^^^  which  we  have  cited  from  the  old  Civil  Code, 

DATis'8  HUM  articlc  1088:  *'a  succession  is  called  vacant  when  no  one 

.^.J*~  .,    claims  it,  or  when  all  the  heirs  are  unknown,  or  when  all 

ELKIKB  XT  AL.  '  ' 

the  known  heirs  to  it  have  renounced  it.'*    Here  it  may  be 

pertinently  asked,  how  a  petBon  can  refuse  to  accept  a  thing 

of  which  the  law  has  given  to  him  absdlute  seizin,  both  in 

relation  to  rights  and  possession?  or  rather,  what  necessity 

for  such  acceptance,  and  how  can  it  effect  his  rights  ?  and  if 

the  heir,  whether  known  or  unknown,  absent  or  present,  has 

by  mere  operation  of  law,  full  seizin  of  the  succession,  both 

as  to  rights  and  possession,  how  is  it  possible  that  there  can 

be  any  such  thing  as  a  vacant  estate  in  this  country  1    Yet 

the  implication  from  the  article  in  relation  to  acceptance,  is 

The  provisions  irresistible  that  such  acceptance  is  necessary  to  perfect  the 

Golte*  ^"5"J  tide  of  the  heir  to  the  inheritance,  at  all  events  he  probably 

and  936,   call-  cannot  be  involved  in  any  of  the  obligations  of  the  ancestor 

the  inheritance,  to  Other  persons,  without  acceptance ;  and  it  is  clear  from 

the  JizinV  ul!^  ^^^  ^^^^^  article  cited,  that  there  may  be  such  a  thing  as  a 

ntocession,  im-  vacant  estate. 

mediately  on  the        «,i  .  ,     ^ , 

death  of  the  an-  The  article  940  seems,  however,  in  some  degree  to  prevent 
»u5y'^the"prov^  the  conflict,  which  would  have  been  inevitable  between  the 
aion  concerning  articles  934  and  936  and  the  articles  970  and  1088;  for  it 

vacant     estates.  ' 

No  one  can  be  suspends  all  the  rights  of  the  heir,  until  he  decides  whether 
^p?^a  BucMsI  he  accepts  or  renounces  the  succession.  This  article,  by 
ac^'tanoe  '"or  virtually  annulling  or  rendering  inoperative  the  previous 
renunciation.the  articles  934  and  936,  relieves  us  from  the  troublesome  task 
u^  regaids  in-  of  solving  the  questious  above  stated,  and  endeavoring  to 
ud^PMsesSoiT  r®c<M^<^il®  those  provisions  of  law  so  apparently  contradictory, 
&c.,  are  sos-  and  leaves  the  main  question  in  the  cause,  nearly  in  the 
^^J!  '  . .  same  predicament  in  which  it  was  under  the  old  Civil  Code 
intheaTiiCode  of  1808.  We  will,  therefore,  desist  from  any  further  con- 
a  nicant  e^te  to  sideratiou  of  the  provisions  of  the  Louisiana  Code,  in  relation 
be  a  fictitious  ^  ^j^^  questions  which  have  been  raised  by  the  pleadings  in 

being  represent-  ^  .  . 

ingthe deceased,  the  present  case.  It  does  not  appear  that  the  fictitious  being 
li  Ac  SwuJana  Created  by  the  Civil  Code  of  1808  has  been  kept  alive  by 
^ ted*  tJETaoth  *°y  provision  of  that  of  1826.  But*  in  our  opinion,  it  lived 
June,  1885.        long  enough,  and  represented  the  ancestor  of  the  plaintiffi  a 
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length  of  time  sufficient  to  give  the  defendants  a  title  to  the  Eastkkx  Dm-. 
property  in  litigation  by  prescription,  especially  as  the  same  />^<flry,  i836. 
provision,  allowing  prescription  to  run  against  a  vacant  estate,   s4tis*8  heirs 
exists  in  both  codes.    See  Louiriana  Code^  artiele  S492.  ^LKiwt'w  al. 

We  come  at  last  to  the  examination  of  the  objections  made 
in  the  points  filed,  on  the  part  of  the  plaintiffs,  in  this  court. 

The  first  is,  that  this  is  an  action  of  partition,  and  as  such 
subjected  only  to  the  prescription  of  thirty  years. 

2.  That  the  plaintiffs,  as  absentees,  can  only  be  bound  by 
the  prescription  of  twenty  years.  * 

3.  If  the  succession  was  a  fictitious  being,  representing  the 
deceased  in  every  thing,  then  prescription  was  suspended 
against  her  heirs  until  the  death  of  Dewees,  as  any  action 

brought  by  her  would  be  prejudicial  to  her  husband.  ^^^  ^^^  .^^ 

In  answer  to  the  first  of  these  objections  to  the  prescription  tiffs  simpty  &i- 
of  ten  and  twenty  years,  it  suffices  to  observe,  that  the  o^en^of^r^ 
primary  object  of  this  suit  appears  to  be  to  settle  the  right  of  ^^  ^?th**°Ae 
property  in  the  disputed  premises,  between  the  parties  defendants,  oin- 
litigant.  If  this  were  determined  in  favor  of  the  plaintiffs,  hitte^^m  di^ 
these  being  joint  proprietors  with  the  defendants,  a  partition  §J*e*forinw  ^and 
misht,  perhaps,  have  been  decreed  in  the  same  suit,  according  setting  u^  title 

,  -   ,  .  .  Tfc         .        1  .  .  1  >n  opposition  to 

to  the  prayer  of  the  petition.  But  simply  stating  themselves  the  claim  made. 
as  owners  in  common  with  the  defendants,  cannot  preclude  Jpect/ an^actiwi 
the  latter  from  disputing  the  rights  of  the  former,  and  setting  of  revendicaUon 
up  title  in  opposition  to  the  claim  made.  It  is  in  this  respect,  tioo,  |and  in- 
primarily,anactionofrevendication,  involving  the  prescription  ^ription  of^ten 
of  ten  and  twenty  years.  ^^        ^^«"*y 

•^  ''  years. 

The  second  point  is  completely  answered  by  the  law  which  a  vacant  estate 
makes  the  fictitious  being  the  representative  of  the  deceased,  person*  ^i^p^- 
not  of  the  heirs.  '  -^"^  tl^I 

The  third  involves  an  absurdity  in  its  very  terms,  by  "}S  ^  the  Civil 
considering  Marcia  Davis  as  the  wife  of  Dewees,  after  the  tionnms  against 
marriage  had  been  dissolved  by  the  death  of  the  former.  LVrl''^^°^'*''' 
This  error  can  only  be  accounted  for  by  the  paradoxical 
attributes  given  to  the  fictitious  being  by  creation  of  law ; 
although  it  may  be  admitted  that  some  individuals  are 
extremely  enamoured  with  their  property,  it  is  hard  to  conceive 
on  what  principles  a  tract  of  land  may  be  admitted  to  hold 
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EAnEBN  UitT.  the  place  of  a  man's  wife.    The  general  expression  in  every. 

Febrvartf,  1836.  respect  must  not  be  so  construed  as  to  lead  to  absurdities  not 

DATis*B  KDRs  supportablo  on  any  rational  groundsy  and  in  violation  of  the 

««t« '«.  *,  ^^^^^  of  nature. 

CIiKISf  IT  AL. 

Some  reliance  seems  to  have  been  had  by  the  counsel  of 

the  plaintifli^  on  the  right  granted  by  law  to  heirs,  to  accept 

an  inheritance  at  any  time  before  they  may  be  precluded  by 

prescription,  and  that  such  an  acceptance  relates  back  to  the 

Tiie  law  pro-  time  when  the  succession  was  opened.     But  the  law  protects 

q^re<"Sy*thW  rights  legally  acquired  to  any  part  of  it  by  third  persons, 

penona,  to  pro-  between  »the  openin&f  of  the  succession  and  the  time  of 

perty  of  an  estate  *^  ° 

whi«h  18  afiei^  acceptance,  and  amongst  those  rights  is  expressly  secured, 
by  the  h^^be-  ^^^.t  which  may  have  been  acquired  by  prescription. 
i^**!!IV^..°?*"'      We  have  been  referred  to  two  cases  to  be  found  in  7 

ing  01  ttie  suc- 
cession and  the  LouUiona  Reports^  one  at  page  SI 6,  and  the  other  at  page  292. 

cepuDce ;  and  In  the  first  of  these  it  was  said,  that  on  the  death  of  one  of 
i^tvBre  those  ^^®  Bpouses,  the  Community,  in  a  legal  sense,  is  unquestiona- 
acquired  by  pre-  bly  tempiinated.    Each  party  is  seized  of  one  imdivided  half 

of  the  property,  and  the  survivor  cannot  validly  alienate  the 
part  not' belonging  to  him.  This  is  true,  that  the  portion  not 
belonging  to  the  survivor,  cannot  be  by  him  sold  andconveyed, 
so  as,  ip9ofaUOy  to  give  a  legal  and  valid  title  to  the  purphaser, 
because  the  seller  had  none.  But  the  question,  whether  a 
deed  of  sale  made  by  him  may  not  form  the  basis  of  prescrip- 
tion, is  not  louched  in  the  opinion  given  by  the  court  in  that 
case. 

The  opinion  in  the  other  case  cited,  relates  to  a  succession 
which  was  opened  under  the  newdode,  and  the  present  case 
is  decided  entirely  on  principles  established  in  the  old  Civil 
Code. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Basterit    DllT. 
Februargf  1836. 

OLKliMB  XT  AL. 
TV* 

6LEI88E   Ik    HOLLAND  V8.   WINTER.  wnrrau 

ArrSAI*  JTBOM  THE  COUAT  OF  THB    FIAIT  JUDICIAL  DI8TBI0T. 

iu  a  poMewoiy  action  to  regain  poiMwion  of  a  space  of  ground  litaated 
behind  the  Levee,  and  between  it  and  the  public  street  in  the  city  of 
Lafayette,  where  the  plaintiff  was  in  actoal  posioorion  more  than  a  year, 
as  a  riparian  proprietor,  (the  loeut  in  quo  being  susceptible  of  private 

» 

ownership)  :  Heidi  that  the  question,  whether  it  be  in  fact  the  plaintiff's 
property,  or  has  been  destined  to  public  u«e,  is  one  of  title  which  cannot  be 
inquired  into.  No  testimony  is  admissible  except  as  to  the  faei  of 
poewssion  and  disturbance. 

A  corporation  can  maintain  a  petitory  action,  to  remove  nuisances  and  clear 
the  banks  of  rivers,  by  showing  that  the  land  occupied  is  detHned  to 
public  use. 

There  is  no  particular  form  or  ceremony  necessary  in  the  dedication  of 
lands  to  public  use.  If  the  assent  of  the  owner  is  shown,  sad  the  land  is 
actually  used  for  the  public  purposes  intended  by  the  appropriation,  it  is 
sufficient. 

This  is  a  possessory  a4^tion.  The  plaintiff,  Gleisse,  alleges  he 
was  in  peaceable  possession,  for  more  than  a  year,  of  a  lot  of 
ground  in  the  Nuns'  Faubourg,  (now  city  of  Lafayette)  lying 
between  square  No.  1  and  the  river.  That  one  Joshua  Winter 
forcibly  and  illegally  took  possession  of  said  lot,  under  pretence 
of  authority  from  the  president  and  board  of  council  of  the  city 
of  Lafayette,  is  breaking  up  the  soil,  digging  holes,  &c., 
though  forbidden  by  the  tenant  of  the  plaintiff.  He  prays 
judgment  restoring  him  to  possession  and  for  damages. 

J.  H.  Holland  instituted  his  possessory  action  against  the 
defendant  at  the  same  time,  alleging  he  was  in  peaceable 
possession  of  a  lot  of  ground  in  the  city  of  Lafietyette, 
(formerly  the  Nuns'  Faubourg,)  situated  between  New 
Levee-street  and  the  Mississippi  river  at  high  water  mark, 
'^  and  in  kngth  about  one  hundred  and  hoenh/'three  feet  on  Jfew 
Lnetrstreeiy    That  the  defendant,  Winter,  professing  to  act 
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Vt. 


u,AwnRtf  DisT.  under  the  authority  of  the  city  of  Lafayette,  entered  upon 
l\ebruary,  1936.  the  premises  at  various  times,  disturbed  him  in  his  possession 
sLxiMB  ST  AL.  by  removiug  wood  and  other  articles,  planting  posts,  breaking 
and  digging  the  soil,  &c.,  wherefore  he  prays  that  the  said 
Winter  and  the  corporation  of  Lafayette  be  cited  and  enjoined 
to  leave  him  in  quiet  possession  of  said  premises,  ^c.** 

These  two  cases  were  consolidated. 

The  corporation  of  Lafayette  pleaded  a  general  denial,  and 
that  the  street,  levee  and  bank  of  the  river  in  front  of  plain- 
tiff's property  has  always  been  in  the  posseasum  and  tueof  the 
public^  by  the  act  incorporating  the  city  of  Lafayette,  and 
placed  under  its  charge. 

The  corporation  further  alleges  that  it  employed  the 
defendant.  Winter,  to  free  the  street,  levee  and. bank  of  the 
river  from  obstructions  and  incumbrances,  for  the  conve- 
ni^nce  of  passengers  and  the  commerce  of  the  country. 
That  the  plaintiffs  have  opposed  it  in  the  discharge  of  its 
duties,  to  its  damage  five  hundred  dollars,  for  which  it  prays 
judgment  in  reconvention,  and  that  the  plaintiffs  be  enjoined 
and  restrained  from  incumbering  and  obstructing  the  street, 
the  levee  and  the  bank  of  the  river  in  front  of  their  property,  &c. 

Winter  pleaded  the  general  denial,  and  denied  that  he  had 
trespassed  on  the  private  property  of  the  plaintiffs,  but  was 
acting  as  an  officer  of  the  corporation  of  the^city  of  Lafayette, 
and  under  its  authority  in  removing  incumbrances  and 
obstructions  from  the  public  streets,  the  levee  and  bank  of 
the  river,  for  the  purpose  of  allowing  the  free  use  thereof  to 
the  public.  He  prays  judgment  against  the  plaintiffs,  that 
they  be  enjoined  from  incumbering  the  disputed  premises 
and  from  resisting  him  in  the  discharge  of  his  public 
duties,  &c. 

Upon  these  pleadings  and  issues  the  parties  went  to  triaL 

Depassau,  witness  for  plaintiffs,  says  he  has  known  the 
property  belonging  to  the  plaintiffs,  since  1818.  That 
Holland  purchased  from  Derbigny,  and  that  the  possession  of 
the  plaintiffs  has  been  public  and  peaceable  ever  since  he  has 
known  it.  That  Gleisse  has  possessed  the  sfiace  between  the 
Icvcc  and  the  river,  in  front  of  his  property,  by  keeping  up  the 
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roftds  and  levees,  according  to  law ;  that  he  filled  up  said  Easteuh  Dist. 

space,  which  was  low  and  on  which  water  stood,  and  used  it  -^'^"^^»  ^*^- 

for  a  wood  yard;  and  also,  by  erecting  sheds  which  were   qiximzwal. 

hired  to  persons  who  sold  oysters  ;  and  that  he  continued  to       wtktkk. 

do  so  undisturbed,  until  he  was  interrupted  by  order  of  the 

city  council  of  the  city  of  Lafayette.     That  Holland  filled  up 

the  space  now  claimed,  which  was  formerly  low  and  wet, 

and  has  possessed  and  owned  the  property,  by  keeping  up  the 

levee,  and  making  it  and  the  road  at  very  great  expense,  and 

by  occupying  said  space  as  a  wood-yard.     That  the  property 

of  Mr.  Holland  lies  between  Tchoupitoulas-street  and  the 

public  road,  or  continuation  of  New  Levee-street,  and  that 

between  this  last  road  and  the  levee,  the  space  has  always 

been  occupied  by  the  plaintiff,  Holland,  as  a  wood-yard. 

Witness  being  asked  if  the  space  between  the  road  and  the 
levee  in  front  of  the  property  of  the  plaintiffs  has  not  always 
been  occupied  by  them,  and  if  he  has  ever  known  any  other 
person  to  make  a  permanent  use  of  the  same,  says,  that  goods 
have  been  landed  there  by  other  persons,  and  used  for  the 
occasion,  but  they  would  not  have  been  allowed  to  occupy  the 
same  permanently. 

Being  asked  if  the  space  between  the  road  and  the  river  in 
front  of  the  plaintiffs'  property  has  not  always  been  made  use 
of  as  a  public  landing  for  materials  and  goods,  says,  that  it 
was  used  as  other  places  along  the  river,  and  for  the  purpose 
of  landing  goods  and  produce-,  but  he  does  not  know  of  any 
person  having  placed  goods  there  permanently,  without  the 
permission  of  the  proprietors.  This  property  was  generally 
occupied,  that  of  Gleisse  with  lumber,  and  that  of  Holland 
as  a  wood-yard. 

Pilie,  city  surveyor  and  witness  for  defendant,  was  shown 
the  plan  of  the  Nuns'  Faubourg,  made  in  1810,  by  B.  Lafod, 
by  which  it  was  sold  out  in  lots.  That  while  the  Nuns' 
Faubourg  was  under  the  jurisdiction  of  the  city  of  New- 
Orleans,  the  corporation  always  claimed  the  right  for  the 
public,  and  exercised  the  same  over  the  space  in  front  of  said 
faubourg ;  and  which,  is  marked  on  said  plan,  from  the 
interior  line  of  the  street  or  grand  raute^  to  the  water's  edge. 
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£a«tbrn  DisT.       The  city  claimed  the  public  use  of  said  space,  for  the  purpose 

February,  1836.  Qf  landing  and  shipping  goods ;  the  right  of  taking  earth 

«LBimRBTAu    for  the  batture  in  front,  was  reserved  and  confined  to  all  the 

wmzn.      inhabitants  of  the  faubourg.    The  road  or  street,  marked  on 

the  plan  gramd  rauU^  was  used  for  carriages  and  passengers, 

and  the  remainder  of  the  space  to  the  water's  edge,  was  for 

landing  boats  and  vessels. 

Other  witness  testified  in  substance  to  the  same. 
The  deeds  of  ^e,  from  the  Nuns  to  the  vendors  of  the 
plaintiffs  in  1810,  contained  each  the  following  clause,  to  wit: 
**  Les  dames  vendresses  fetablisseut  pour  clauses  et  conventions 
g6n6rales  et  expresses  des  ventes  partielles,  qu'elles  font 
pr6sentement  de  leur  habitation,  que  les  acquereurs  des  trcNs 
premiers  lots  en  profondeur  k  partir  du  fleuve  seront  charges 
de  I'entretien  de  la  lev6e  et  du  grand  chemin,  et  jouiront  en 
commun  des  droits  de  propri^taires  riverains  qu'ils  seront 
n^anmoins  tenus  de  laisser  prendre  sur  la  batture,  les  terres 
^  dont  les  propri6taires  des  lots  plus  6loign6s  du  fleuve,  pouront 
avoir  besoin  pour  remblayer  leurs  terrains  pour  y  batir." 

The  district  judge,  after  hearing  all  the  evidence,  was  of 
opinion  that  the  locus  in  quo^  or  disputed  premises  was  a 
public  place,  destined  to  the  public  use,  and  not  susceptible  of 
ownership. 

It  was  decreed  that  the  plaintiffs  be  perpetually  enjoined 
from  opposing  the  defendants  in  regulating  the  use  of  the 
premises  in  question  for  the  public,  and  the  former  remove 
all  the  obstructions  therefrom  and  pay  costs.  From  this 
decree  the  plaintiffs  appealed. 

StrawbridgBy  for  the  plaintiflb  and  appellants. 
Preston^  for  the  defendants. 

BfiUardf  /.,  delivered  the  opinion  of  the  court. 

This  case  cannot  be  distinguished  from  that  of  DqHUsau 
vs.  Winter  et  al.  decided  at  the  June  term,  18S4.  7  Ltniiiiana 
Reports  J  1.  When  that  case  was  argued  the  bench  was  not 
full ;  some  doubts  having  since  arisen,  we  have  reconsidered 
it  with  much  deliberation. 
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It  is  contended  that  the  defendants  having  shown  a  eastmit  Din*, 
destination  to  public  use  of  the  locus  in  quo^  no  possession  ^^^ruary,  issg. 
of  it  can  be  acquired,  and  no  possessory  action  maintained.  oLuasB  rr  al. 
This  ar&rument  assumes  as  a  fact  that  there  has  been  a  ^J^. 
destmation  to  public  use,  while  the  principal  if  not  the  sole  in  a  possesao- 
question  in  the  case  is,  whether  evidence  of  that  fact  be  ^jn^'^pJisSsSl 
admissible  in  this  action,  it  being  merely  possessory.  There  of  a  space  of 
is,  therefore,  the  appearance  of  reasoning  in  a  circle.  The  behind  the  Le- 
actual  possession  or  occupancy  for  more  than  a  year  is  shown,  JTaid^thepubHo 
and  the  deed  from  the  Nuns  proves  the  plaintiffs  to  be  ■*«*«*  »n^e«»<y 
riparian  proprietors.  It  appears  to  us  that  the  locus  in  quo^  vhere  the  plain- 
being  situated  back  of  the  levee,  is  from  its  natural  position  passion  more 
susceptible  of  private  ownership.     The  question,  whether  it  l^anllyea^,  as  a 

ripHrian       Dro* 

be.in  fact  the  property  of  the  plaintiffs,  or  whether  it  has  been  prietor,  (the  /o- 
devoted  to  public  use,  is  in  our  opinion  essentially  one  of  title,  ^ep^ie  ^^of 
and  the  Code  of  Practice^  article  53,  declares  that  in  possessory  fhi'' oVJJ'thIt 
actions  no  testimony  shall  be  admitted  except  as  to  the  fact  the  quesQon, 
of  the  possession  or  as  to  the  disturbance,  and  all  testimony  f^et  t^  piaiin 
relative  to  property  shall  be  rejected.  This  doctrine  was  JJJJ^j*"  ^  g^J^J^^ 
recognised  and  applied  by  this  court  in  the  cases  of  Williams  tincd  to  pubUe 
Ys.  KelsOy  and  Thomas  vs.  Baillio,  7  La.  Reports^  406  and  410.  tie  which  cannot 

But,  it  is  contended  further,  that  the  defendants  are  without  nJ  terthS^ny  ?i 
remedy  if  turned  over  to  a  new  action  as  plaintiffs,  and  that  admiMibic,  cx- 
tbey  cannot  maintain  a  petitory  action.  The  right  of  fact  of  poaaet^ 
corporate  bodies  to  maintain  such  an  action  has  several  bTce"^  diatur- 
times  been  recognised  in  this  court,  and  especially  in  the  a  corporation 
case  of  the  Trustees  of  J^atchitoches  vs.  Coe.     S  JV.  S,,  140.  ^ut^"iil?ont 

But,  even  admitting  that  the  question  of  a  dedication  to  *°  »^rao^e  nui- 

'  °  ^  sancea  and  clear 

public  use  may  be  examined  in  this  case,  it  is  perhaps  the  banks  of  ri- 
doubtful,  according  to  the  evidence,  whether  such  dedication  that  the  land  mh 
in  point  of  fact  has  been  shown.  It  is  not  proved  to  have  Id^^^M^'^ 
been  used  by  the  public  under  such  a  dedication.  The  There  ia  no 
Supreme  Court  of  the  United  States  in  the  case  of  the  City  ^^^^ony"^ 
of  Ctneifinoli  vs.  WhiUy  said,  "  There  is  no  particular  form  or  ^^^,  >«  ^« 

•^  ....  dedication       ol' 

ceremony  necessary  in  the  dedication  of  lands  to  public  use.  lands  to  nubiie 
All  that  is  required  is  the  assent  of  the  owners  of  .the  land,  |2^i  ^f  the  othh 
and  the  fact  of  its  being  used  for  the  public  purposes  intended  ^ .  '"  !^^7^* 
by  the  appropriation.     This  was  the  doctrine  in  the  case  of  aetnaiiyuaed  for 

20 
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Bavteiin  Di8t.  Jarvie  and  Dean,  already  referred  to,  with  respect  to  a  street, 
^'^'^'•"^^^  '^^'  and  the  «BLfne  rule  must  apply  to  all  public  dedicatious.^' 

nocavETnc     6  Petert^  Reports^  4Sl. 
HI8  csuTTOBs.      Upott*  tlus  last  polnt  we  pxpress  no  opinion,  but  upon  the 
the  public  pur-  ^hole  WO  think  the  question  of  dedication  ought  to  be  left 
posea   intended  open,  and  in  the  mean  time  the  plaintiffs  maintained  in  their 

bj- the  ippropn-     *  ,  ■ 

ation,  it  is  lufii-  pOBSesslOU. 


cient. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed ;  and  it  is  further 
ordered,  that  the  plaintiffs  be  maintained  in  their  possession, 
reserving  to  the  defendants  the  right,  if  anjr  they  have,  to 
institute  any  legal  proceedings  for  the  purpose  of  establishing 
the  rights  claimed  by  them  in  favor  of  the  city  of  Lafayette, 
or  the  public  in  general ;  the  defendants  and  appellees  to 
pay  costs  in  both  courts. 


ROUQUETTE  VS,  HIS  CREDITORS. 

APPEAL  FROM  THE  PARISH  COURT  FOR  THE  PARISH  AND  CITY  OP 

NKW-0RLRAN8. 

The  transferee  of  a  mortgage  standing  in  Uie  name  of  the  original  mortgage 
creditor,  may  exercise  his  right  of  mortgage  >on  making  proof  of  the 
transfer,  withoat  having  the  mortgage  enregistered  in  his  own  name. 

On  the  25th  of  November,  1834,  the  syndic  of  the  insolvent 
filed  his  tableau  of  distribution  of  the  proceeds  of  the  sale  of 
the  property  surrendered,  and  took  a  rule  for  all  persons 
interested,  to  show  cause  on  or  before  the  8th  December 
following,  why  the  said  tableau  should  not  be  homologated, 
and  the  creditors  paid  accordingly. 

In  the  mean  time,  Toby  made  opposition  on  the  ground 
that  he  was  the  holder  of  two  promissory  notes,  for  one 
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thousand  dollars  each,  payable  to  Beranger,  and  by  him  eistksn  Dist. 
endorsed  to  this  opponent.     That  when  said  notes  were  ^c^fruary,  i836. 
executed  to  Beranger,  a  mortgage  was  taken  on  six  lots  of     xouausxTE 
ground  to  secure  the  payment  thereof.     This  property  was  ^^  curaiToiw* 
sold  by  the  syndic,  and  the  proceeds  are  in  his  hands.     Toby 
alleges  he  is  subrogated  to  all  the  rights  of  the  mortgagee, 
Beranger.     He  had  judgment  to  be  placed  on  the  tableau  as 
a  privileged  and  mortgaged  creditor,  and  to  be  paid  accordingly 
out  of  the  proceeds  of  the  mortgaged  property.     The  syndic 
^pealed. 

Canoriy  for  the  appellant. 
Carletan  and  Lockettj  contra. 

Jliartm,  /.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  the  decision  of  the  Parish 
Court,  on  an  opposition  filed  by  T.  Toby,  to  the  tableau  of 
distribution  made  by  the  syndic  of  the  insdvent.  The  court  ' 
ordered  Toby  to  be  placed  on  the  tableau  as  a  mortgage 
creditor,  which  recognised  his  lien  or  ^privilege  on  the  proceeds 
of  the  sale  of  certain  property  which  had  been  mortgaged  to 
him.  From  this  decision,  the  syndic  appealed,  to  this  court. 
His  counsel  contends  that  the  Parish  Court  erred  in  the 
decision  it  gave. 

It  appears  from  the  facts  exhibited  in  the  case,  that  the 
mortgage  in  questipn  stands  recorded  in  the  name  of  the 
original  mortgagee,  to  whose  right  Toby  claims  to  have  been 
subrogated,  as  purchaser  or  transferee  of  the  debt,  which  was  or'^^^^^m^- 
secured  by  the  mortgage.     It  is  urged  in  argument,  that  ^^^  standing  in 
Toby  ought  to  have  caused  an  inscription  of  the  mortgage  to  original    mort- 
be  made  in  his  name,  in  order  to  entitle  him  to  its  advantages  SSr^exerd^^hls 
and  benefits.  "&"*  o^  "?<?«- 

gage,  on  making 

We  are  of  opinion  the  Parish  Court  did  not  err  in  the  con-  proof    of   the 
elusion  to  which  it  came.     We  consider  it  perfectly  legal,  having  Uiemort- 
.that  when  a  mortgage  stands  enregistered  in  the  name  of  the  ^^^  in^h^ot* 
original  creditor,  any  person  on  making  proof  of  his  having  »a»"<^' 
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BAfl-nmsf  DiiT.  succeeded  to  the  rights  of  the  latter  in  and  to  the  mortgaged 
F^fntary,  1836.  premises,  may  exercise  such  rights. 

VKRABD,  f.  W.  0. 

■suiBorrAL.       ^^  ^^  therefore,  ordered,  adjudged  aud  decreed,  that  the 
f.  p.  «.       judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


BERARD,  f.  W.  C.  V9,  BERARD  ET  AIm  f.  p.  C. 
ArPBAL  FAOM  THS  OOUET  OF  THB  FI&IT  JUDICIAL  DIITRICT. 

A  tf  are  cannot  stand  in  judgment  for  any  other  purpoae  than  to  asmrt  his 
freedom.  He  is  not  even  allowed  to  contest  the  title  of  the  porson 
claiming  him  as  a  slaye. 

This  is  an  action  in  which  the  plaintiff  claims  her  freedom 
and  that  of  her  children.  She  alleges  she  was  born  free, 
in  the  Island  of  St.  Domingo,  which  place  she  left  under  the 
care  of  Marie  Jeane  Berard,  her  aunt,  and  came  to  New- 
Orleans,  with  whom  and  Marie  Louise  Berard,  her  sister,  she 
lived  for  a  long  time,  and  until  the  death  of  the  former,  in 
1814.  She  alleges  she  took  care  of  Marie  Jeane  until  she 
died,  and  gave  both  sisters  (her  aunts)  her  services  as  one  of 
the  family.  That  after  the  decease  of  Marie  Jeane,  she 
continued,  from  affection  and  kind  treatment;  to  live  with  her 
surviving  aunt,  the  present  defendant,  and  placed  herself  under 
her  protection,  and  contributed  by  her  labor  to  the  support  of 
them  all.  She  alleges  that  the  defendant,  Marie  Louise,  has 
conceived  the  idea  of  making  her  and  her  five  children  slaves; 
wherefore,  she  prays  that  she  and  her  children  be  decreed 
their  freedom,  and  damages  for  their  detention  in  slavery. 

The  defendant,  Marie  Louise,  avers  she  never  claimed  the 
plaintiffs  as  slaves,  but  that  they  were  the  property  and  slaves 
of  her  deceased  sister,  Marie  Jeane,  and  have  descended  to  her 
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natural  children  and  legal  heirs,  Celina  and  Antoine  Oaridel/  Eabtsbit  Dut. 
who  are  the  true  and  lawful  owners  of  the  plaintiffe.  She  Febryary,  i836. 
prays  to  be  dismissed,  with  her  costs.  ^  bxraud,  f.  w.  o. 

C.  and  A.  Garidel,  f.  p.  c.  intervened  and  claimed  the  bsra^  it  al. 
plaintiffi  as  their  slaves,  in  right  of  their  deceased  mother,        ^*  P-  ^' 
Marie  Jeane  Berard. 

The  plaintijBT  pleaded  a  general  denial  to  the  petition  of 
intervention;  denied  the  plaintifis  capacity  to  sue,  being 
minors,  and  avers  that  the  intervention  is  illegal,  and  should 
be  dismissed. 

Upon  these  issues  and  pleadings,  the  parties  went  to  trial. 

In  the  progress  of  the  case,  the  plaintiffi  requested  the  court 
to  charge  the  jury,  that  the  intervenors  were  boimd  to  prove 
the  allegation  in  their  petition,  which .  the  judge  presiding 
refused,  and  a  bill  of  exceptions  was  taken. 

The  judge  charged  that  it  was  incumbent  on  the  plaintiffs 
to  prove  that  they  were  entitled  to  their  freedom,  and  if  they 
ftdled  to  do  so,  they  could  not  recover. 

On  hearing  all  the  testimony,  the  jury  returned  a  verdict 
in  favor  of  the  intervenors,  and  that  the  plaintiffs  were  slaves. 
From  judgment  rendered  on  this  verdict,  the  plaintiffs 
appealed. 

Buchanany  for  plaintiffs. 

1.  The  intervening  parties  were  bound  to  make  proof  of 
their  claim  to  the  services  of  plaintiff!  and  her  children.  The 
onu$  probandi  lay  upon  them,  they  having  alleged  a  claim. 
The  court  below  erred  in  its  charge.  See  Code  of  Practice, 
arU  S92  and  394. 

JB.  Parol  evidence  was  improperly  admitted  to  establish  a 
title  to  riaves. 

Denif,  contra. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  a  person  of  color,  and  sues  her  aunt,  Marie 
Louise  Berard,  for  the  purpose  of  establishing  her  and  her 
children's  claim  to  their  freedom.     The  defendant  disavowed 


BBRA1ID  Vr  AL. 
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EAamur  Disr.  any  title  to  the  plaintiff,  but  averred  she  belonged  to  her  late 
Februartf^  1836.  sister,  Maria  Jeane  Berard,  and  that  she  descended  to  her 
BKBAKD,  f.  w.T  sister's  natural  children  and  legal  heirs,  Celina  and  Antoine 

Garidel.     These  heirs  intervened  and  clainaed  the  plaintiff 
f.  p.  c.        and  her  children  as  their  property,  in  right  of  their  deceased 
mother. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
intervening  party,  and  from  judgment  rendered  thereon,  the 
plaintiff  appealed. 

During  the  progress  of  the  trial,  the  court  instructed  the 
jury  that  the  interveners  were  not  bound  to  show  their  title. 
The  plaintiff's  counsel  took  a  bill  of  exceptions  to  the  opinion 
of  the  court. 

On  a  full  consideration  of  the  case,  this  court  is  of  opnion 

that  the  instruction  given  to  the  jury  by  the  District  Judge, 

no^  ^d  **?n  ^^  correct.     A  slave  cannot  stand  in  judgment  for  any  other 

judgment     for  purpose  than  to  assert  bis  freedom.     He  is  not  even  allowed 

poK  thaTto  itfl  to  contest  the  title  of  the  person  holding  or  claiming  him  as  a 

Kit  his  freedom.  a\nv» 
He  is  not  even  «**^®- 

aiioved  to  oon-  On  the  merits,  it  was  urged  that  the  evidence  of  freedom 
thepenonoiaira-  resulted  from  the  treatment  of  the  plaintiff  by  the  defendant, 
siaye.        **  *  ^^^  ^  series  of  years,  as  a  free  person  of  color,  and  from  which 

fact  it  was  contended,  she  was  considered  free  and  a  relation 
of  the  defendant,  living  in  the  family  of  the  latter  as  a 
companion  of  the  intervening  parties,  as  their  cousin,  and 
not  as  their  slave. 

The  jury,  on  hearing  all  the  evidence  adduced  on  the  trial, 
came  to  the  conclusion  that  the  plaintiff  failed  to  estaUish 
her  freedom,  and  returned  a  verdict  in  favor  of  the  claim  of 
the  interveners.  The  district  judge  who  tried  the  case, 
approved  of  the  verdict;  and  this  court  cannot  perceive  any 
reason  sufficient  to  authorise  an  interference  therewith. 

It.  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


I 

* 
• 
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Eabtxrn   Dist. 

February^  1830. 

BAKIR 
IW. 
BTBWART. 


.    APPEAL   FROM  THB  COURT  OF    TBI   FIRST  JUDICIAL   DISTRICT. 

Whara  the  answer  of  the  defendant  admits  the  debt  claimed,  but  avers  it 
was  contracted  while  he  was  in  partnership  with  another  person, 'and 
there  is  no  proof  of  the  partnership,  the  plaintiff  will  recover  as  on  a 
confession  of  the  debt. 

The  plaintiff,  as  surviving  partner  in  the  community 
existing  between  her  and  her  late  husband,  and  as  natural 
tutrix  of  her  minor  child,  sues  to  recover  the  balance  of  an 
account  of  three  hundred  and  thirty-seven  dollars  due  the 
community. 

The  defendant  avers,  that  at  the  time  of  the  purchase  of 
the  articles  in  the  account,  be  was  in  partnership  with 
another  person,  who  should  have  been  sued  jointly  with 
him.  He  denies  the  plaintiff's  right  to  recover  in  the 
capacity  in  which  she  has  instituted  suit,  or  against  him 
alone,  and  prays  to  be  dismissed  with  his  costs. 

The  plaintiff  proved  her  capacity  and  right  to  sue,  and 
upon  this  evidence  and  the  confession  of  the  debt  in  the 
answer,  judgment  was  rendered  against  the  defendant  in  her 
favor  for  the  sum  claimed.     The  defendant  appealed."" 

Benjammy  for  the  plaintiff. 

■ 

Roaelius,  for  the  appellant. 

MathewSf  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  a  widow,  holding  property  in 
community  with  the  succession  of  her  deceased  husbaqd,  and 
as  tutrix  of  her  minor  child. 

The  answer  does  not  deny  the  debt,  but  alleges  that  it  was 
contracted  by  the  defendant  whilst  he  was  in  partnership 
with  another  person,  &c.     The  right  of  the  plaintiff  to  sue  in 
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Eaiitxksi  DiiiT.  the  capacities  assumed,  is  also  denied.     There  was  judgment 
Febrvary,  18S6.  f^j.  jj^y  j^  ^j^g  ^q^xxI  below,  ffom  which  the  defendant  appealed. 
MKsn  The  record  contains  proof  of  the  right  of  the  plaintiff  to 

HiscKEDrroM.  maintain  the  action,  according  to  the  allegations  of  her 
Where  the  an- petition  ;  and  the  answer  was  considered  as  a  confession  of 
flradant  admiu  the  debt,  in  which  .we  think  there  is  no  error.  No  evidence 
^  bu?aver8"lt  ^ipp®^™  to  have  been  adduced  to  prove  the  partnership 
WM  contract-  alleged,  and  if  there  had  been  proof  of  this  fact,  it  probably 
was  in  partner-  would  not  httve  altered  the  correctness  of  the  conclusion  of 
thi?  pTrton.^amJ  ^^e  couVt  below ;  for  if  they  were  commercial  partners,  they 

there  is  no  proof  y^ext  bound  in  SOUdo. 
of  the  partner- 
ship, the  pUin- 

as  OD*  a  ^^e^      I^  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
sionof  thf^debt  judgment  of  the  District  Court  be  affirmed,  with  costs. 


RIKER  1».  HIS  CREDITORS. 
APPEAL  FftOM  TBI  COURT  09  THE  FIRIT  J17DI0IAL  DISTRICT. 

f 

An  appeal  from  an  order  anataining  the  opposition  of  the  attorney  of 
ahaent  creditors,  to  the  fairness  and  honesty  of  the  surrender  of  his 
property  by  the  insolvent,  on  a  charge  of  fraud,  will  be  dismissed  as  a 
case  not  appealable. 

In  May,  18S5,  the  plaintiff  made  a  surrender  of  his  property 
for  the  benefit  of  his  creditors.  In  June  following,  Vance  and 
others  filed  an  opposition,  charging  him  with  fraud  in  ceding 
his  property,  and  praying  that  he  be  deprived  of  the  benefit  of 
the  insolvent  laws.  The  attorney  for  the  absent  heirs,  joined 
in  the  above  opposition.  Afterwards,  the  attorney  for  the 
creditors  in  the  first  instance,  had  leave  to  discontinue  their 
opposition.  But  it  was  ordered  to  stand  as  regards  the  absent 
creditors.     From  this  last  order,  the  insolvent  appealed. 
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I 

PotlSy  for  the  appellant.  ^  Eastsbit  Dut. 

February^  1836. 

Jacksofij  for  the  absent  creditors.  bcmmihs 

JUcUheiDSy  J.y  delivered  the  opinion  of  the  court.  baumoabd. 

This  is  an  appeal  from  an  order  of  the  court  below,  by 
which  an  opposition  of   absent  creditors,  made  by  their 
attorney,  to  the  fairness  and  honesty  of  the  surrender  of  his      An     appeal 
property  by  the  insolvent  on  a  charge  of  fraud,  was  sustained  ^JJinf"  **'ac 
for  the  purpose  of  being  legally  investigated.  opposition  of  th« 

This  order  is  certainly  a  mere  interlocutory  judgment,  sent  creditors, 
which  causes  no  irreparable  injury  to  the  appellant.  If  there  ^^^d  honeH^rf 
be  error  in  it,  this  court  mav  correct  it  on  an  appeal  from  any  ?!®  surrender  of 

*  •'his  proper^  by 

final  judgment  which  may  be  rendered  in  the  cause.  the  insolvent,  on 

a      charge      of 
fraud,    will   be 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  <i»«»i8«€d,  as  a 

'  ,       ,    *  'Jo  »  case  not  appeal- 

appeal  be  dismissed,  at  the  costs  of  the  appellant.  able. 


SUMMERS  V8,  BAITMGARD. 
APPSAL   PROM   THI   COURT  OP  THB    PIR8T   JUDICIAL   OIBTRlCr. 

In  a  caae  of  wanton  and  illegal  arrest  of  plaintiff's  horse  and  draj,  and 

illegal  detention  of  thorn  without  cause  by  the  defendant,  it  eyinces  such 

an  obstinate  determination  to  take  justice  into  his  own  hands,  as  will 

authorise  a  jury  io  inflict  damages  in  the  shape  of  smart  money. 

I 

This  is  an  action  to  recover  a  horse  and  dray,  and  four 
boxes  and  a  basket  of  porter  and  ale,  which  the  plaintiff 
alleges  the  defendant  illegally  and  wrongfully  took  from  him, 
and  refuses  to  deliver  up,  although  amicably  requested.  He 
prays  judgment  for  the  delivery  of  said  property,  and  one 
thousand  dollars  in  damages,  for  the  illegal  detention  thereof. 

21 


vt, 

BAUXOAKU. 


162  CASES  IN  THE  SUPREME  COURT 

EArrsnx  Dist.  The  defendant  denied  the  illegal  taking  and  detention  of 
P^f"^*ory,  1836.  \\^^  property  claimed  in  the  petition ;  but  avers  he  found  it  in 
suxxxBA  possession  of  a  runaway  apprentice,  and  arrested  him  and 
took  the  property  into  his  possession^  as  he  had  a  right  to  do. 
That  he  was  ignorant  whose  property  it  was,  and  that  no 
amicable  demand  was  made  of  any  damages,  as  alleged  in 
the  petition.  He  further  avers,  that  he  is  entitled  to  five 
hundred  dollars  from  the  plaintiff  for  harboring  and  employing 
his  indented  apprentice,  by  reason  of  which  he  lost  his  services 
as  an  apprentice  to  the  baking  business,  cfnd  many  of  his 
customers;  he  being  a  baker  and  bread  merchant.  He 
claims  this  sum  in  reconvention. 

Upon  these  pleadings,  the  cause  was.  submitted  to  a  jury, 
who  after  hearing  the  evidence  adduced  by  the  parties, 
returned  a  Verdict  for  the  plaintifi^  of  three  hundred  dollars  in 
damages,  and  that  the  dray,  harness,  and  boxes  of  porter  and 
ale  be  delivered  up.  From  judgment  rendered  thereon,  the 
plaintiff  appealed. 

Roselius  and  M^MUlen,  for  the  plaintiff. 

M^Khmeyy  contra. 

.    Bullardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  who  alleges  "himself  to  be  a  porter,  ale  and 
beer  merchant,  instituted  the  present  suit  to  recover  of  the 
defendant,  damages  for  the  illegal  arrest  of  his  horse  and 
dray,  with  sundry  boxes  and  a  basket  containing  a  quantity 
of  porter  and  ale,  and  for  the  wrongful  detention  of  the  same, 
and  the  consequent  loss  of  custom  and  customers  in  his  trade. 
The  defendant  attempted  to  justify  the  taking,  by  the  fact 
that  the  horse  and  dray  were  found  in  possession  of  his 
runaway  apprentice,  and  he  demands  damages  in  reconven- 
tion against  the  plaintiff  for  harboring  him,  and  for  the 
consequent  loss  of  his  custom  as  a  baker  and  bread  merchant. 
He  alleges,  at  the  same  time,  that  when  he  arrested  his 
af^prentice,  he  did  not  know  to  whom  the  horse  and  dray 
belonged. 
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The  issue  thus  made  up,  was  isubmitted  to  a  jury,  who  Rastxrit  Djst. 
awarded  three  hundred  dollars  to  the  plaintiff,  and  the  JPebmary,  i836. 
defendant  appealed.  .cuhxlletal. 

The  parties  have  not  thought  proper  to  furnish  us  with  any  mississoti  ma- 
arguDients  on  either  side,  and  after  a  careful  examination  of  m^tbajid  hub 
the  evidence,  we  are  quite  at  a  loss  to  conceive  on  what  the 
appellant  could  have  founded  any  hope  of  relief  from  this 
court.     The  necessity  of  seizing  the  horse  and  dray  in  the     in  a  case  of 

-^.^  .  ,  ,  -/.I'x  ^  *•       wanton  and  ille- 

first  instance,  m  order  to  get  possession  of  his  truant  apprentice  ^  arrest  of 
boy,  is  not  very  obvious ;  but  the  detention  of  them  after  jj,d''dray,*'rd 
repeated  demands,  and  the  offer  on  the  part  of  the  plaintiff  to  illegal  detention 
give  him  ample  security  to  make  good  any  damage  for  which  cause,  'by  the 
he  might  be  justly  liable,  evince  such  an  obstinate  determina-  e^ncersach  im 
tion  on  the  part  of  the  defendant  to  take  iustice  into  his  own  obstinate  detei> 

r  11.  11'  mination  to  take 

hands,  as  fully  authorised  the  jury  to  make  him  pay  some-  justice  into  his 
thing  in  the  shape  of  smart  money.  There  is  not  a  tittle  of  ^7ii  authorise 
evidence  in  support  of  the  pretended  claim  of  the  defendant  »  'f^  to  inflict 

'  *^  r         ^  ...     damages  m  the 

against  the  plaintiff  in  reconvention.     Among  the  items  m  shape  of  >mait 
the  account  which  he  insisted  should  be  paid  before  he  would  '^°°^\ 
give  up  the  property,  is  one  of  five  dollars  as  a  reward  for 
taking  up  his  own  apprentice ;  and  another  of  fifteen  dollars 
for  serving  his  customers. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiirmed,  with  costs. 


CURELL    ET    AL.  V8.    MISSISSIPPI  MARINE    AND   FIRE 

INSURANCE    COMPANY. 

APPKAL    FROM    THR    COURT   OF   THE    FIRST   JUDICIAL    DI8TRI0T. 

An  error  in  aiating  the  time  when  a  vessel  sailed,  so  as  to  place  her  out  of 
time^  when  the  insarance  is  effected^  wi]I  be  considered  a  misrepresen- 
tation and  concealment  of  the  true  time,  whether  through  error  or 
intention,  sufficient  to  avoid  the  policy  and  release  the  insurers. 


Hnrx  AHD  riKi 
uri.  CO. 
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Eastbrji  UiiT.  A  knowledge  of  the  true  date  at  which  a  ship  saUi,  ii  all  important  to  th  e 
February y  1836.      iniuren,  who  are  about  to  take  upon  themielves  the  riek  of  her  vafe 
cuaau.  vt  al.        arrival  at  the  port  of  destmation. 

MiMiMiFFi  MA-      Thc  plaintifTs  commenced   this    action  on    a  policy  of 

insurance,  effected  in  the  office  of  the  defendants,  the  4th  of 
January,  1831,  but  the  policy  was  not  delivered  until  eight 
days  afterwards.  The  defendants  insured  the  risks  ^^on 
supposed  commissions  on  goods  to  the  consignment  of  the 
insured  on  the  ship  Edward  Downs,  from  Belfast  to  New- 
Orleans,  conditioned  that  the  said  company  should  be  liable 
only  for  total  loss,  on  the  non-arrival  of  said  ship  in  the  port 
of  New-Orleans.'*  The  ship  was  lost  and  the  plaintiffs  claim 
two  thousand  seven  hundred  dollars  as  the  amount  of  their 
commissions  also  lost. 

This  case  has  been  before  the  court  and  remanded  for 
another  trial.  See  facts  (xnd  evidence  of  the  case  stated  in  3 
Louisiana  Reports^  353. 

On  the  return  of  the  cause  it  was  submitted  to  the  district 
judge,  on  some**  additional  testimony  taken  on  the  second 
trial.  The  only  remaining  points  to  be  decided  relate  to 
misrepresentation  and  concealment  on  the  part  of  the  insured. 

One  of  the  plaintiffs,  who  applied  for  the  insurance,  stated 
to  the  secretary  of  the  company  that  the  ship  had  been  at 
sea  about  seventy-two  days ;  that  she  had  sailed  between  the 
18th  and  25ili  of  October,  but  not  before  the  18tb.  Another 
of  the  plaintiffs  (Kilshaw)  distinctly  slated  that  he  had  letters 
from  Belfast  to  the  18th  of  October,  at  which  period  the  ship 
JEdward  Downs  had  not  sailed.  These  were  the'  represen- 
tations made  by  the  party  effecting  the  insurance,  and  at  the 
time  of  taking  out  the  policy.  It  was  further  stated  that  the 
vessel  was  seen  off  th^  coast  of  Jamaica,  the  1st  of  December. 

The  evidence  established  that  the  vessel  actually  sailed  the 
6th  of  October,  and  at  the  time  of  effecting  the  insurance 
was  out  ninety  instead  of  seventy-two  days,  as  represented. 

T.  Urquhart,  witness  for  the  defendants,  beihg  asked,  "  if 
from  his  experience  us  a  merchant  or  underwriter,  he  would 
not  consider  the  fact  of  a  vessel  having  sailed  from  a  foreign 
port  fourteen  days  earlier  than  was  represented  at  the  time  of 
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effecting  insurance  on  her,  as  a  material*fact  in  mjlue$icing  the  Ea9tkr:«  Dirt. 
insurers  in  taldng  the  risky   says,    he  should  undoubtedly  ^^^""^^Tf*  ^^^' 
consider  such  misrepresentation  to  be  a  material  fact  in    cuhbllxtal. 
eflectinfif  such  insurance."  ^'* 

^^    ^•'■"5  oM^ii    ftuouiuAj^^.  MISSISSIPPI     MA- 

Being  asked,  whether,  if  in  considering  the  time  of  a  vessel  "i**  ^»"  ^^^^ 
sailing  as  material,  he  would  not  add  such  a  clause  as  a 
warranty,  and  insert  the  same  in  the  policy,  says,  that  if  he 
considered  the  time  of  sailing  as  material,  he  would  insert  the 
same  in  the  policy." 

Witness  considers  the  premium  of  seven  and  a  half  per 
cent,  for  insurance  on  commissions  as  a  high  rate,  and  out  of 
the  ordinary  rate  of  insurance.  The  usual  rates  on  goods 
from  Europe  to  the  port  of  New-Orleans,  on  vessels  out  forty 
or  fifty  days,  is  one  and  a  half  per  cent. 

Witness  being  cross-examined,  was  asked  if  he  would 
consider  the  fact  of  a  vessel  bound  to  New-Orleans,  having 
sailed  the  6th  of  October,  instead  of  the  18th,  as  represented 
to  the  insurers,  as  a  material  fact,  if  the  vessel  insured  had  been 
seen  off  the  Island  of  Jamaica  on  the  1st  of  December,  when 
the  insurance  was  made  in  New-Orleans  the  4th  of  January 
following  ;  says,  in  that  case  he  should  not  consider  the  fact 
of  the  vessel  having  sailed  fourteen  days  earlier  than  was 
represented,  to  be  material.  But  that  from  the  constant  and 
almost  daily  intelligence  received  in  this  country  from 
Europe,  it  is  impossible  to  conceal  the  actual  date  of  a  vessel 
sailing  from  thence.  That  the  precise  time  of  vessels  sailing 
from  a  port  in  Europe  lo  this  place  is  generally  uncertain,  and 
not  positively  known  to  merchants  here."  But  further,  in  the 
opinion  of  witness,  '^  if  a  person  applying  for  insurance  on  a 
vessel,  in  place  of  stating  in  the  usual  way  that  the  vessel  was 
lo  sail  on  or  about  a  certain  day,  stated  to  the  underwriters 
that  letters  received  from  the  port  from  which  the  vessel  was 
to  sail,  and  that  she  had  sailed  between  the  18th  and  25th 
of  a  certain  month,  and  not  before  the  18th,  and  the  fact 
turns  out  that  she  actually  sailed  on  the  6th  of  the  same 
month,  such  a  misrepresentation  would  be  very  material. 
Witness  has  been  a  director  or  president  of  an  Insurance 
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EABTKuar  DisT.  Company  ever  siace  their  first  establieijbment  in  the  city  of 
Fefmtary,  1836.  New-Orleans.*' 

ciTRXLL  £T  AL.        It  was  iu  evidence  that  the  Edward  Downs  was  seen  off 

viMissip'pi  MA-  ^^^  coast  of  Jamaica  the  1st  of  December,  by  the  ship  Mard; 

HiiTEAXDnRi   but  this  fact  was  not  communicated  at  the  time  of  making 

IRB   CO 

the  insurance,  though  it  was  known  and  reported  to  the 
o£5ice  before  the  policy  was  delivered  to  the  insured.  It  was 
also  in  evidence  that  passages  from  Europe  to  New-Orleans 
were  unusually  long  that  season. .  The  Edward  Downs  was 
lost  on  the  3d  of  December. 

From  all  the  evidence  exhibited,  the  district  judge 
concluded  that  the  ship  was  out  of  time  when  the  insurance 
was  effected.  Judgment  was  rendered  for  the  defendants. 
The  plaintiffs  appealed. 

EusiiSi  for  the  plaintiffs,  contended, 

1.  That  there  could  not  at  the  present  state  of  regular 
communication' between  this  coui^try  and  Great  Britain  and 
Ireland,  be  any  thing  like  a  deception  as  to  the  time  of  sailing 
of  a  general,  ship,  a  regular  trader,  from  a  port  like  Belfast 
to  New-Orleans. 

2.  Any  verbal  representation  on  the  subject,  must  be  a 
matter  of  conjecture,  as  the  newspapers  afford  to  every 
Insurance  office,  certain  means  of  information,  as  to  the  time  of 
the  sailing  of  vessels,  those  in  port,  &c.  &c.  Courts  so 
interpret  all  representations  of  this  kind.  Phillips  on  Insurance, 
page  82.  The  former  ones  on  this  subject,  are  no  longer 
adhered  to^  and  a  rule  is  adopted  more  consistent  with  the 
intelligence  of  the  age.  A  case  is  there  cited,  in  which  a 
ship  represented  to  sail  in  May,  sailed  in  July.  It  was  held 
not  to  be  a  misrepresentation.  AUegra  fy  Jldams  vs.  The 
Maryland  Insurance  Co.     1  GUI  ^  Johnson,  136. 

3.  Underwriters  are  presumed  to  know  the  ordinary  marine 
intelligence.  2  PhiUips  on  Insurance,  85.  "The  general 
presumption  is,  that  the  agents  of  the  office  will  examine 
those  iten\8  of  marine  intelligence  which  are  expressly  design- 
ed speedily  to  diffuse  information."    10  Pickerings  Reports, 
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402.  2  PhUHpSf  85-6-7.  Manuscript  case  ofMsop  vs.  The  Eastsvn  Dist. 
Commercial  Insurance  Company ^  decided  by  Judge  Story,  in  f'^bn^oni^  >»sg- 
October,  183S.  cuusllktal. 

4.  If  the  underwriters  were  misled  in  this  case,  it  was  „,B8i8„^*p,  j.^. 
because  they  choosed  to  be.     The  possession  of  the  ordinary   hineaudmbk 
marine  intelligence,  which  they  we're  bound  to  know,  would 

have  prevented  any  mistake  on  the  subject. 

5.  If  the  representation  was  important,  it  ought  to  have 
been  inserted  as  matter  of  warranty.  See  tesimoniy  of  Urqu- 
hart.  1  PhUUpSy  ISO,  et  seq.  The  delivery  of  the  policy  to  the 
assured,  after  the  situation  of  the  vessel  was  known  to  the 
insurers,  without  any  mention  or  warranty  as  to  the  time  of 
sailing,  was  a  waiver  by  IhQ  insurers  of  any  representation  on 
that  point. 

Locketty  for  the  defendants. 

G.  B.  Duncan,  contra. 

Matliews,  /.,  delivered  the  opinion  of  the  court. 

This  case  was  before  the  Supreme  Court  in  February  temiy 
1832,  and  was  remanded  to  the  District  Court  for  a  new  trial, 
in  consequence  of  a  belief  that  the'  verdict  of  the  jury,  on 
which  the  judgment  had  been  based,  was  not  supported  by 
the  evidence.  The  cause  on  the  new  trial,  was  finally 
submitted  to  the  decision  of  the  court,  without  (he  interven- 
tion of  a  jury,  and  judgment  being  rendered  for  the  defendants, 
the  plaintiffs  appealed. 

A  correct  decision  of  the  case  depends  mainly  on  one  fact, 
viz.  whether  there  was  concealment  or  misrepresentation  on 
the  part  of  the  insured  relative  to  the  time  at  which  the 
vessel  sailed  from  the  port  a  qua.  The  plaintiffs  having 
insured  the  amount  of  commissions  to  which  they  would  be 
entitled  on  goods  shipped  to  their  consignment,  by  the  ship 
Edward  Downs,  from  Belfast,  in  Ireland,  to  New-Orleans. 
All  the  important  facts  disclosed  by  the  testimony,  are 
detailed  in  the  opinion  heretofore  pronouncidd  by  this  court. 
See  3  Lomsiana  ReporiSy  353. 
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Ba«tsrx  Dist.       In  the  evidence  then  oflfered,  allusion  was  made  to  letters 

February,  1836.  ^Yixch  had  been  received  by  the  plaintiff,  Kilshaw,  froni 

cuRELL  CT  AL.    Belfast,  froiTi  which  it  was  presumed  he  had  derived  know- 

MISST8SIPPI  MA-  l^^l?®  o^  ^^^  ^^^^  ^^^^  ^^  which  the  ship  sailed. 
KiNg  AND  FIRE       These  letters  were  not  shown  on  the  first  trial  of  the  cause 

IJfS     CO  

in  the  court 'below,  but  were  exhibited  on  the  last.  They  do 
not,  however,  in  our  opinion,  materially  vary  the  state  of  the 
case.  If  they  be  admitted  to  have  any  effect  on  it,  the 
conclusion  or  influence  to  be  drawn  from  them,  w^ould  be 
rather  prejudicial  to  the  pretensions  of  the  appellants.  In 
obtaining  the  insurance,  the  plaintiffs  assumed  as  a  fact,  and 
so  represented  it  to  the  insurers,  that  the  vessel  did  not  sail 
before  the  18th  of  October,  1830.  Now  by  one  of  the  letters 
alluded  to,  dated  Belfast  13th  October,  and  received  in  New- 
Orleans  on  the  22d  of  December  following  (about  twenty 
days  before  the  insurance  was  effected)  mention  is  made  of 
goods  similar  to  those  per  Edward  Downs,  as  being  on  hand. 
The  inference  from  this  expression  (as  we  understand  it) 
would  be  that  the  ship  had  sailed  before  the  date  of  this 
letter. 

The  only  question  in  the  case  is,  whether  theinformation 
or  representation  given  by  the  insured  to  the  insurers  at  the 
time  of  making  the  contract,  and  which  is  shown  by  the 
evidence  to  have  been  incorrect,  was  of  a  fact  material  to  the 
risk  assumed. 

We  state  tl^is  as  the  only  question,  because  considering 
the  obligation  of  the  insurers  complete  and  binding  from  the 
time  the  terms  of  insurance  were  accepted  by  them,  (if  the 
contract  be  one  entered  into  in  good  faith  and  without  error,) 
in  considering  the  case,  we  leave  entirely  out  of  view  the 
subsequent  occurrences  disclosed  by  the  testimony,  as  to  the 
observations  of  the  president  of  the  company  about  the  time 
the  policy  was  delivered  to  the  plaintiffs,  and  after  some 
additional  facts  relative  to  the  progress  of  the  ship  on  her 
voyage,  had  come  to  the  knowledge  of  the  insurers.  These 
facts  can  have  no  influence  on  the  cause,  for  it  was  not  known 
at  the  time  of  making  the  contract,  that  the  vessel  bad  been 
seen'  near  th,e  coast  of  the  island  of  Jamaica.     The  insurance 


V9. 

MISSISSIPPI    XI- 

UIKE  AXp  riRB 

INS.   CO. 
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must  be  considered  as  one  from  Belfast  to  New-Orleans.  Eabtsbx  Dist. 
The  representation  made  by  the  plaintiffs  at  the  time  when  ^'g^^ry*  '836. 
it  was  obtained,  showed  the  ship  to  be  out  from  the  port  a  quo  curkll  xt  al. 
seventy-two  days,  when  in  truth  ninety  days  had  elapsed 
from  the  period  of  her  sailing,  making  a  misrepresentation  or 
suppression  of  the  space  of  eighteen  days.  Whether  this 
misstatement  arose  from  a  deliberate  intention  to  deceive,  or 
from  error,  is  not  material,  the  fact  being  assumed  on  the 
part  of  the  applicants  for  insurance;  if  it  be  material  in  relation 
to  the  risk  taken,  and  was  afterwards  shown  to  be  false,  it 
suffices  to  avoid  the  contract. 

The  testimony  shows,  that  an  ordinary  voyage  from  Belfast     An  error  in 

_-         ^_,  .  -  ,.        ,  /;-v.i./.<i  staling  the  time 

to  New-Orleans,  is  performed  m  about  fifty  or  fifty-five  days,  when  a  ▼esse! 
But  when  western  winds  prevail,  the  period  rnay  be  SjJ^  her  wt  i/ 
lengthened.  f'w^  ^^^  ti»f 

insurance  is  ef- 

From  this  it  is  seen  that  the  ship,  in  the  present  instance,  fected,  viu  be 
was  greatly  out  of  time  when  the  insurance  was  effected,  miwep^resenu-  * 
The  knowledge,  therefore,  of  the  true  date  at  which  she  left  tionandeonceai- 

^  ,  .  ,,    .  ment  oi  the  true 

the  port  a  quoy  (as  it  appears  to  us)  was  all  important  to  time,  whether 
those  wtio  were  about  to  take  on  themselves  the  risk  of  her  intenSont"iS!iffi- 
safe  arrival  in  the  port  of  destination  ;  and  they  cannot  be  fl®"^  *?  *^°**1 

*  '^  "^  the   policy   an<l 

presumed  to  have  been  conusant  of  this  fact,  as  they  were  release  the  insu- 

not  directly  interested  in  such  knowledge  previous  to  the 

time  when  the  erroneous  representation  was  made  to  them  of  the  true  date 

by  the  piaiDtiffe.  'L:!"r'dit': 

It  is  seen  that  we  have  considered  the  case  solely  in  po^^^*   ^  ^}»« 

•'  insurers,       who 

relation  to  the  doctrine  of  representations  in  insurance,  and  are  about  to  take 

.  .  ..1  .  ir  *!_  1  1    »•        *  x"        upon  themselves 

as  not  coming  withm  any  of  the  rules  relating  to  warranties,  the  risk  of  her 
and  as  a  proof  of  the  correctness  of  this  mode  of  treating  it,  ^^  ^Jfdcs^ 
we  refer  to  Condy^s  Marshal^  page  450,  et  seq.  and  PhUlips  on  tination. 
huurancey  pages  85-6. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

22 
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KASTKiirr    D18T. 

February,  1830. 
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M*MAJaJS's 
SYXDIC 

JKWETT. 


m'manus's  syndic  vs.  jewett. 

ATPEAI.   FKOM    THE    PARISH   COURT  FOR  THK    PARISH   AND    CITY   OF 

NEW-ORLEANB. 

In  an  Action  by  the  syndic  of  creditors  to  annul  certain  sales  made  by  the 
absconding  debtor,  on  the  ground  of  fraud,  it  is  not  sufficient  that-  the 
insolvent  debtor  and  a  person  acting  as  the  common  friend  of  both 
parties,  were  guilty  of  fraud  and  simulation,  to  enable  the  plaintiffii  to 
succeed,  if  it  appears  the  purchaser  acted  fairly  and  honestly. 

This  is  an  action  instituted  by  the  syndic  of  the  creditors 
of  Francis  M'Manus  to  annul  the  sales  of  certain  property 
made  by  the  insolvent,  M 'Manus,  to  the  defendant,'  on  the 
eve  of  his  absconding  and  leaving  the  state,  on  the  ground  of 
fraud  and  simulation. 

This  case  was  before  the  court  in  1834.  See  the  facts  and 
evidence  fully  stated  in  the  former  report  of  the  case.  3 
Louisiana  Reports^  530. 

On  the  return  of  the. cause  to  the  Parish  Court  it  was 
submitted  to  a  jury,  who  after  hearing  much  testimony 
touching  the  pecuniary  affairs  of  the  insolvent  at  the  time  of 
executing  the  sales  of  his  property  in  question,  and  receiving 
an  elaborate  and  minute  charge  from  the  judge  presiding, 
delivered  a  verdict  for  the  plaintiff  on  the  ground  that  the 
sales  were  simulated  and  made  in  fraud  of  creditors.  Upon 
judgment  rendered  in  conformity  to  the  verdict,  the  defendant 
appealed. 

Preston,  for  the  plaintiff. 

Hoffman  and  Strawbridge^  for  the  appellant. 

MathewSf  J.,  delivered  the  opinion  of  the  court. 

Most  of  the  legal  questions  involved  in  this  case  have 
already  been  settled  by  our  former  decision  in  it,  which  may 
be  seen  in  the  6th  volume  of  Louisiana  Reports,  page  530. 
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What  remained  to  be  decided  when  the  cause  was 
remanded,  relates  principally  to  matters  of  fact  out  of  which 
arise  questions  of  fraud  and  simulation ;  they  were  submitted 
to  a  jury  who  found  a  verdict  for  the  plaintiff,  and  judgment 
being  thereon  rendered  the  defendant  appealed. 

In  matters  of  this  kind  it  is  generally  admitted  and  has 
been  often  asserted  by  this  court  that  juries  are  proper  judges, 
and  in  all  cases  where  their  verdicts  have  been  supported 
even  by  evidence,  doubtful,  in  our  view,  we  have  refrained 
from  interfering  with  their  conclusions  based  on  the  facts  of 
a  case.  But  this  court  is  so  constituted  as  to  require  of  its 
judges  to  inquire  into  and  decide  on  questions  of  fact  as  well  as 
those  of  law,  and  when,  from  an  attentive  examination  of  the 
testimony  in  a  cause,  we  believe  a  verdfct  to  have  been  found 
entirely  contrary  to  the  truth  of  the  facts  of  a  case,  or  without 
any  evidence  to  support  it,  in  such  a  case  it  has  been  our 
uniform  course  of  proceeding  to  send  the  cause  back  to  the 
inferior  court  to  be  tried  de  novoy  and  again  submitted  to 
another  jury  if  the  parties  require  it. 

The  application  for  a  new  trial  in  the  court  below  on  the 
ground  of  newiy  discovered  evidence  (and  which  has  been  so 
strongly  urged  on  this  court)  is  perhaps  not  supported  by  the 
circumstances  of  the  cause,  but  on  this  subject  we  give  no 
decisiye  opinion,  believing  that  it  ought  to  be  remanded  on 
other  grounds. 

We  have  carefully  and  attentively  examined  the  testimony, 
and  have  been  unable  to  discover  any  facts  disclosed  by  it 
calculated  to  sustain  the  verdict  of  the  jury,  according  to  the 
legal  principles  of  the  case,  as  heretofore  established  by  this 
court.  There  are  none  which,  pursuant  to  our  view  of  it, 
prove  fraud  on  the  part  of  the  defendant,  in  the  purchase  of 
property  from  M^Manus,  who  soon  after  acted  the  part  of  a 
fraudulent  insolvent.  Whatever  may  have  been  his  miscon* 
duct,  or  that  of  Prendergast,  the  common  acquaintance  of 
him  and  Jewett,  it  ought  not  to  be  visited  as  an  offence  on 
the  latter,  who  for  any  thing  shown  lo  the  contrary  in  the 
present  state  of  the  testimony,  appears  (o  U8'  to  have  acted 
fairly  and  hone>«tlv. 


tiA8T£HIf     DlBT. 

February  y  18S6. 

BT^UIC 

V9. 

JKW£TT. 


In  ft»  action 
by  the  syndic  of 
creditors  to  an- 
nul certain  aalcH 
made  by  the  ab- 
sconding debtor, 
on  the  ground  of 
fraud,  it  is  not 
sufficient  that 
the  insolvent 
debtor  and  a  per- 
son acting  as  the 
common  friend 
of  both  parties, 
were  guilty  of 
fraud  and  simu- 
lation, to  enable 
the  plaintiff*  to 
succeed,  if  it  ap- 
(lears  tlic  pur- 
chaser acted  fair- 
Iv  and  honestlv. 
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EAtTsiur  DuT.      It  is,  therefore,  ordered,^  adjudged  and  decreed  that  the 

February,  1836.  judgment  of  the  Parish  Court  be  reversed  and  annulled;  the 

Konurrrs,      verdict  of  the  jury  set  aside,  and  that  the  cause  be  sent  back 

^'  w.*'        ^^  ^^^  ^^^^  below  for  a  new  trial,  and  that  the  appellee  pay 

uioGi'i  HiiRii.  the  costs  of  this  appeal. 


NOIRETTE,    f.    W.    C.    VS,    DIGGS's    HEIRS. 

APPEAL    WtLOM   THE   COU&T  OF   PROBATES    FOR  THE    PARISH    AMD   CITV    OF 

NEW-ORLEANS. 

An  assumpsit  by  a  deceased  vendor,  to  refund  the  price  of  a  slave  which 
died  of  a  redhibitory  disease,  is  binding  on  his  heirs. 

Ten  per. cent,  damages  will  not  be  awarded  in  an  appeal  case,  which  in  its 
origin  was  one  of  litigation  and  uncertainty. 

This  is  a  redhibitory  action.  The  plaintiff  alleges  she 
purchased  a  negress  slave  of  a  certain  C.  W.  Diggs,  who 
soon  after  died  of  scrofula,  which  disease  existed  before  and 
at  the  time  of  sale.  She  claims  a  rescission  of  the  sale  with 
a  return  of  the  price,  (four  hundred  and  twenty-five  dollars,) 
from  the  heirs  and  legal  represeotatives  of  said  C.  W.  Diggs, 
now  deceased,  who  in  his  lifetime  admitted  the  justice  of  her 
claim. 

James  B.  Diggs,  heir  and  attorney  in  fact  of  the  other 
heirs  of  C.  W.  Diggs,  deceased,  admitted  the  sale,  and 
pleaded  the  general  denial  to  all  other  matters  alleged  in  the 
petition,  and  further  pleaded  prescriptiou. 

On  the  trial  the  plaintiff  proved  by  one  witness  that  the 
deceased  started  from  New-Orleans  soon  after  the  sale,  which 
was  made  the  23d  of  November,  1831.  The  slave  died  in 
(hree  or  four  months  afterwards.  The  deceased  promised  to 
pay,  and  the  defendant,  J.  B.  Diggs,  acting  for  himself  and 
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the  other  heirs  renewed  the  promise  after  receiving  certificates  Eastern  Oist. 
from  three  physicians.  February,  isso. 

Upon  this  assumpsit  the  judge  of  probates  gave  judgment      koibkitb, 
in  favor  of  the  plaintifl^  for  the  price  claimed,  with  interest       ^*  ^'  ^' 
thereon  from  the  day  of  sale.     The  defendants  appealed.  iuggs's  hsibs. 

SouUy  for  the  plaintiff. 

Strawbridge,  contra. 

Mathews^  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action  in  which  the  plaintiff  claims 
restitution  of  the  price  of  a  female  slave,  sold  to  her  by 
Christopher  W.  Diggs  in  his  lifetime,  who  is  represented  by 
the  defendants  as  his  heirs  ;  prescription  is  pleaded  by  them 
to  the  suit  and  a  general  denial  of  all  the  allegations  in  the 
petition  except  their  heirship.  Judgment  was  rendered  for 
the  plaintiff  in  the  court  belbw,  from  which  the  defendants 
appealed. 

The  petition  alleges  the  absence  of  the  vendor  from  the 
state  as  an  interruption  of  the  prescription  relied  on  by  the 
defendants,  and  also  an  assumpsit  on  his  part  to  refund  the 
price  of  the  slave  on  being  informed  that  she  had  died  shortly 
after  the  sale,  of  a  hereditary  and  incurable  disease.  The  An  ftuumpsit 
record  contains  no  evidence  of  the  absence  of  the  vendor,  but  *»y  /  ?®*^?®i 

'  ▼endoritorenmd 

there  is  proof  of  his  having  assumed  to  return  the  price,  as  the  pric«  of  a 
declared  in  the  petition.  On  this  evidence,  the  court  below  of  &  redhibitoiy 
seems  to  Ijave  based  its  judgment,  and  in  our  opinion  acted  fn*^J^8'he?rt] 
correctly.  There  is  a  prayer  in  the  answer  to  the  appeal  for  Ten  per  cent. 
ten  per  cent,  damages ;  but  it  is  believed  that  this  is  a  case  Jj°*JI52^"i*n 
in  which  damages  ought  not  to  be  decreed,  because  in  its  an  appeal  case, 

.    .      .^  rt'A'      A-  J  A    '    A  -  •which  in  its  ori- 

ongm  It  was  one  of  litigation  and  uncertainty.  <^n  m  one  of 

utiiration      and 
un^rtainty. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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Eastkrn   Dist, 
February  ^  1836. 


MORTON 
POLLARU. 


MORTON  V8.  POLLARD. 


9LTM\  AFPBAL    from   the  court  or  THK  FOURTH   JUDICIAL   DISTRICT,  THE   JUDGE 

50  tS97|  THERKOP  PRESIDING. 

In  RD  RCtion  on  r  speciRl  R^eement,  for  the  price  of  putting  up  r  milly 
evidence  of  the  valutt  of  the  work  Rnd  Ubor  done  on  it,  will  not  be 
Rdmitted ;  the  psrties  hRving  Rgreed  on  the  price. 

There  is  no  Irw  requiring  r  pRrty  clRiming  dRoiRges,  for  Rn  injury  resulting 
from  the  non-perfomiRnce,  or  unskilful  perfomiRnce  of  r  contrRct  for 
work  Rnd  Ubor  to  be  done,  to  first  put  the  delinquent  pRrty  in  m<ird. 

This  is  an  acUon  on  a  written  contract,  entered  into 
between  the  plaintiff  and  defendant,  in  which  the  former 
agreed  to  build  a  mill  for  the  latter,  who  was  to  pay  him  six 
hundred  and  seventy-five  dollars,  as  the  price  therefor.  He 
alleges  he  has  performed  the  contract,  and  claims  the  sum 
agreed  upon  as  now  due,  which  the  defendant  refuses  to  pay. 

The  defendant  admitted  the  written  agreement  sued  on, 
but  avers  the  plaintiff  failed  to  comply  with  his  contract ; 
that  the  work  he  performed  towards  erecting  the  mill,  was 
done  in  an  unworkmanlike  manner,  and  so  defective  that  she 
was  obliged  to  employ  other  workmen  to  complete  it  and 
repair  the  defects ;  and  that  by  reason  of  the  delay  and  neglect 
of  the  plaintiff,  she  has  sustained  damages  in  the  loss  of  her 
crop  and  expenses,  to  the  amount  of  one  thousand  dollars ; 
for  which  she  prays  judgment  in  reconvention. 

Upon  these  issues,  the  parties  went  to  trial  before  the 
court  and  jury.  The  plaintiff  asked  a  witness  what  was  the 
value  of  certain  parts  of  the  mill,  which  had  been  made  by 
him  under  his  contract.  The  defendant  objected  to  the 
question  asked  of  the  witness,  on  the  ground  that  a  specific 
contract  existed  between  the  parties,  and  it  was  not  competent 
to  go  into  an  inquiry  of  the  value  of  parts  of  the  work,  there 
being  no  allegation  of  part   performance,  and  that    he  was 


•V8. 
POLLARD. 
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entitled  to  recover  as  upon  a  quantum  meruU.     The  objections^  Hastens  Di8t. 
were  overruled  by  the  court,  and  a  bill' of  exceptions  taken.     F^b^-^^y^  ^^^^' 

The  defendant  offered  evidence  to  prove  the  amount  of  morton 
damages  sustained  by  the  defective  and  bad  manner  in  which 
the  plaintiff  had  performed  the  work,  for  the  reason  that  the 
defective  performance  of  the  work,  formed  a  ground  of  action 
for  a  violation  of  the  contract,  and  that  it  was  not  necessary 
to  show  that  the  plaintiff  had  been  put  m  mord.  The 
evidence  was  objected  to,  and  the  objection  sustained  by  the 
court.     The  defendant  excepted. 

The  cause  was  submitted  to  a  jury  on  the  evidence 
produced,  and  a  verdict  was  returned  in  favor  of  the  plaintiff 
for  five  hundred  and  twenty-five  dollars.  From  judgment 
rendered  thereon,  the  defendant  appealed. 

The  case  was  argued  ex  parte,  by  Mr.  Labauve,  for  the 
defendant  and  appellant. 

Martiny  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  from  the  defendant  the  sum  of 
six  hundred  and  seventy-five  dollars  as  the  price  of  work  and 
labor  done  in  building  a  mill  for  the  latter,  in  pursuance  of  a 
written  agreement  between  the  parties. 

The  defendant  resists  payment  on  an  allegation  that  the 
work  done  on  the  mill  had  been  so  defectively  and  unskilfully  - 
executed,  that  the  .plaintiff,  so  far  from  having  complied 
with  his  contract,  and  benefited  her  by  erecting  and  com- 
pleting her  mill,  by  his  delay  and  bad  workmanship,  had 
caused  her  material  injury,  and  was  the  means  of  losing  her 
crop.  She  claimed  damages  in  reconvention.  The  plaintiff 
had  a  verdict  and  judgment,  from  which  the  defendant 
appealed. 

In  the  argument  of  the  case,  the  counsel  for  the  appellant 
has  drawn  the  attention  of  the  court  to  two  bills  of  exception. 
The  first  is  taken  to  the  admission  of  evidence  offered  to  prove 
the  value  of  part  of  the  work  and  labor  done. 

The  second  bill  of  exception,  is  taken  to  the  refusal  of  the 
judge  to  receive  evidence,  offered  to  support  the  claim  and 
plea  in  reconvention. 
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) 

Eastsbh  Di0t.      We  are  of  opinion  the  district  judge  erred,  in  excluding  the 

FOmtary,  1836.  evidence,  in  both  instances.     The  parties  havingagreed  on 

BKYERsxs      ^^^  price  to  be  paid  for  the  work  and  labor  in  putting  up  the 

^- .       mill,  evidence  of  the  value  of  the  work  done,  is  inadmissible. 

I.AK1788E.  '  '  ^  \ 

In  an  action  on  l^^e  court  declared  it  as  its  opinion,  that  tbe  violation  of 
menT^^for*^^  ^^^  contract  for  which  damages  were  sought  in  reconvention, 
price  of  putting  was  passivc  and  not  active,  and  that  it  should  be  first  shown 
dence  of  tiie  va-  that  the  plaintiff  had  been  put  in  morh  for  the  non-perform- 
Snd^fabor  done  ^^^^  ^^  ^'^  Contract,  before  the  defendant  in  reconvention 
on  it,  viii  not  could  recover  damages. 

parties  having  This  court  is  Unacquainted  with  any  rule  of  law,  which 
ag^   on  t  e  j-^quireg  the  party  claiming  damages  for  an.  injury  sustained 

There  is  no  ou  account  of  the  nou-performance  or  defective  performance 
putyT^chdnung  of  a  contract  for  work  and  labor  to  be  done,  to  first  put  his 
J^°^^  ^^r,."**  adversary  m  mortL  before  he  can  be  permitted  to  prove  his 

injury  reaulting  ^   ,  ^  *  r 

from    the   non-  damages, 
perfonnanee,  or 
unskilful      per- 

^SnSictforwork  '^  ^^»  therefore,  ordered,  adjudged  and  decreed,  that  the 
and  labor  to  be  judgment  of  tde  District  Court  be  annulled,  avoided  and 
the  delinquent  reversed,  the  verdict  set  aside  and  the  case  remanded  for  a 
party  mmorvi.     ^^^  ^^^j^^i^  ^-^^  directions  to  the  judge  not  to  allow  evidence 

of  the  value  of  the  work  on  a  <pMmium  meruit ;  nor  to  reject 
evidence  in  support  of  the  plea  in  reconvention  ;  and  that  the 
plaintiff  and  appellee,  pays  costs  in  this  court. 


DEVERGES  VS,    LANU88E. 


ATPBAL   FROM   THE   COURT  OP  THE   FIRST  JUDICIAL   DISTRICT. 


Where  a  mortgage  is  regularly  recorded,  before  sale  and  conyeyance  of  the 
propeKy  in  dispute  to  the  defendant  who  is  third  possessor,  and  before 
the  latter  became  a  creditor  of  the  mortgagor,  ought  he  to  be  allowed  to 
impeach  the  validity  of  the  contract  of  mortgage  as  against  the  mortgagee: 
Quare  ? 


OF  THE  STATE  OP  LOUISIANA.  177 

Where  the  consideration  of  a  contract  of  mortgage  is  impeached  by  the  Eabteui  Dist. 
third  possessor  of  the  mortgaged  premises,  primd  facie  evidence  of  the  February ;  1836. 
genuineness  inherent  in  the   contract   itself,  coupled   with  proof  of       dsvebges 
advances  in    money,  &c.   to  the  mortgagor  by   the  mortgagee,  will  ''^' 

authorise  a  recovery  against  the  third  possessor. 

This  is  a  hypothecary  action  against  the  third  possessor  of 
mortgaged  property.  The  plaintiff  claims  the  amount  of  a 
promissory  note  for  nine  thousand  three  hundred  dollars^ 
executed  by  his  son  to  him  for  advances  of  money,  and 
secured  by  a  mortgage  on  certain  property  in  the  city  of 
New-Orleans.  Since  the  execution  of  the  note  and  mortgage, 
Deverges,  the  son  and  mortgagor,  sold  the  mortgaged  premises 
to  the  defendant,  Lanusse.  The  plaintiff  prays  for  an  order 
of  seizure  and  sale  of  the  property  in  contest. 

The  defendant  resisted  the  order  of  seizure,  and  also  the 
plaintiff's  hypothecaiy  action,  on  several  grounds :  Firsts  that 
the  plaintiff  never  advanced  the  money  to  his  son  for  which 
the  note  purports,  to  have  been  given  ;  that  the  act  of  mort- 
gage is  simulated  and  the  note  given  without  consideration. 

2.  That  by  the  declarations  of  father  and  son,  the  note  in 
question  was  cancelled.  > 

3.  That  certain  slaves  given  in  the  same  act  to  secure  this 
pretended  debt,  are  in  the  plaintiff's  possession  or  have  been 
sold  for  his  benefit,  and  he  is  required  to  account  therefor. 

4.  That  when  he  purchased  the  property  in  dispute  the  son 
of  the  plaintiff  declared  in  the  act  there  was  no  note  due  by 
him  to  his  father,  but  that  it  was  extinguished. 

He  prays  that  P.  Deverges,  the  son  and  mortgagor,  be 
cited,  and  if  he  fails  in  his  opposition,  that  he  may  have 
judgment  against  said  mortgagor  for  eight  thousand  dollars 
loss  and  damage. 

Upon  these  pleadings  the  parties  went  to  trial.  Much 
testimony  was  taken  and  produced  on  both  sides,  which  is 
stated  in  the  opinion  of  the  court. 

The  district  judge  in  trying  the  case,  remarked  that  it 
contained  conflicting  equities  which  could  only  be  correctly 
settled  by  a  close  attention  to  the  relation  of  the  parties  and 
a  minute  detail  of  facts.     He  finally  decreed  a  sale  of  the 

23 
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EiRTKiur  djst.  property  to  pay  the  plaintiff's  claim,  after  allowing  the  costs 
Febntanf,  1836.  ^f  (^^jg  gQ^  ^nd  a  sum  of  dollars  to  the  defendant,  and 

the  remainder,  if  aiiy,  be  paid  to  the  defendant.     The  latter 

appealed. 


DKYSBOKll 
LAirUlSR. 


Canan^  for  the  plaintiff. 

Pevrce^  contra. 

M(Uheu>8,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action  in  which  the  plaintiff  prayed 
for  an  order  of  seizure  and  sale  of  a  house  and  lot  (as  described 
in  his  petition)  which  was  at  the  time  held  by  the  defendant 
as  a  third  possessor  who  makes  opposition  to  the  seizure, 
alleging  that  the  mortgage  under  which  it  is  claimed  is 
simulated  and  that  no  consideration  was  given  by  the 
mortgagee  for  the  promissory  note  of  the  mortgagor,  to 
secure  the  payment  of  which  the  contract  of  hypothecation 
was  made.  On  this  opposition,  the  plaintiff  proceeded  to 
prove  the  reality  and  genuineness  of  the  contract,  and  thus  to 
justify  its  fairness  and  honesty. 

The  court  below,  after  hearing  much  testimony,  supported 
by  its  judgment  the  order  of  seizure  and  sale,  from  which  the 
defendant  appealed. 

The  mortgage  purports  to  secure  the  payment  of  nine 
thousand  three  hundred  dollars,  the  amount  of  a  note  given 
by  the  mortgagor  to  the  plaintiff  at  the  time  of  entering  into 
the  contract,  and  also  to  secure  the  latter  for  endorsements, 
which  he  might  make  subsequently  for  the  use  and  benefit 
of  the  former. 

This  was  a  transaction  between  a  father  and  his  son,  who 
at  the  time  was  about  to  commence  some  mercantile  pursuit, 
and  appears  to  have  been  intended  to  aid  him  in  his  under- 
taking. No  specific  amount  of  endorsements  is  stipulated  in 
the  contract  of  hypothecation,  nor  is  any  thing  claimed  on 
that  ground  in  the  present  suit,  although  evidence  of  endorse- 
ments to  a  considerable  sum  appears  in  the  record.  This 
part  of  the  cause  need  not,  however,  be  commented  on,  as 
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we  are  of  opinion  with  the  court  below,  that  the  plaintiff  has  Eastern  Dist. 
made  out  his  case  as  it  relates  to  the  promissory  note  given  by  J^g^ruAry,  1836. 
his  son  at  the  period  when  the  contract  of  mortgage  was      dsvsbgis 
entered  into.  ^^j^.^. 

This  mortgage  was  regularly  recorded  long  before  the  whereamort- 
ttM>rtgagor  conveyed  the  property  in  dispute  to  the  defendant,  P^^rd^be^ 
and  before  he  became  a  creditor  of  the  former.  Under  these  wre  aaie  *  and 
circumstances,  a  question  might  be  raised  whether  the  the  property  in 
appellant  ought  to  be  allowed  to  impeach  the  validity  of  a  ^'^^^  ^^l 
contract  in  which  he  was  not  at  the  time  of  its  confection  "  tWrd  pones- 

.  SOT,  and  before 

mterested,  either  directly  or  indirectly,  and  of  the  existence  the  latter  became 
of  which  he  must  be  supposed  to  have  had  knowledge,  as  it  m^IJ^^rtou^^t 
was  made  in  public  and  authentic  form,  and  had  been  duly  not  to  be  allowed 

i.ii*.  ^  1  ^  /  -r*..^®  impeach  the 

registered  m  the  office  of  recorder  of  mortgages.     But  U  is  validity  of  the 
unnecessary  to  touch  this  question,  believing  as  we  do  that  ^^tl^f^nit, 
the  testimony  of  the  case  estabUshes  the  reality  and  truth  of  ^L^?*^***^*^ ' 
the  agreement  in  relation  to  the  note  which  it  purports  to 
secure. 

It  is  proven  on  the  part  of  the  plaintiff  that  five  thousand 
doUai^  had  been  borrowed  from  the  Merchants'  Insurance 
Company,  in  the  month  of  March,  1831,  in  the  name  and  on 
the  credit  of  Deverges,  the  father,  which  sum  was  received 
by  the  son.  The  note  which  was  given  by  the  plaintiff  is 
still  due  by  him  and  he  has  paid  the  interest  on  the  capital. 
This  was  done  three  months  before  the  date  of  the  note  and 
contract  of  hypothecation  now  in  question,  which  has  never  when-  the 
been  reffularly  cancelled.  There  is  also  evidence  on  the  record  of  conw^ieration  of 

*^  'f  a    contract     ot 

three thousanddollarsmorehavingbeenadvancedbythe father  mortgage  isim- 
to  his  son.  If,  to  the  force  of  this  testimony,  be  added  the  prim&  ^m  ^  posKssor 
fade  evidence  of  genuineness  inherent  in  the  contract  itself,  ofthe  mort^^d 

J  ^  y  ptremises,  pnntct 

and  if  we  further  take  into  consideration  the  fact  shown  by  jade  evidence 
the  record,  that  the  plaintiff  will  probably  suffer  large  losses  ncssTni^rcnt'^iii 
by  the  mismanagement  of  his  son  in  conducting  his  business,  ^j^  ^^^^  jj^J 
it  would  seem  that  principles  both  of  law  and  equity  clearly  with  proof  of  ad- 

,       .     1  ^     ,  ,     ,  I       'f  J   vanceain  money, 

support  the  judgment  of  the  court  below.  &c.,tothcmort^ 

gagor,     by    the 
mortgagee,  will 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *"^**°"^»'^**<>- 

•     .  «.    1       A.       •       ^  \         ^  .         .  .  ^**'^'  aB:a'">8t  the 

judgment  of  the  District  Court  be  affirmed,  with  costs.  third po«;s(S8or. 
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Dirr. 
February,  1836. 

BIRIBOUS'S 

miRs 

UXRUH. 


berthoud's  heirs  vs.  UNRUH. 

APPEAL    FROM   THE   COURT  OF  PROBATES   FOR  THE   FARUB   AND  CITT   OF 

NEW-ORLEANS. 

The  heirs  of  a  succession,  the  property  of  which  is  sold  at  a  judicial  or 
probate  sale,  are  not  bound  to  execute  a  notarial  act  of  sale  to  the 
purchaser. 

But  persons  who  provoke  a  sale,  are  bound  to  see  that  its  terms  are  correctly 
announced.  If  the  terms  announced  are  different  from  what  the  law 
requires,  the  sellers  are  still  bound  to  comply  with  them,  or  the  bidder  is 
released  from  his  bid. 

A  notarial  act  of  sale,  is  neither  necessary  or  essential  to  the  purchaser 
at  a  judicial  sale.  The  adjudication  made  and  recorded  in  court,  is  r 
complete  title  to  the  purchaser.  A  notarial  act  may,  nevertheless^  be 
useful. 

The  defendant,  Unruh,  became  the  purchaser  of  a  slave  at 
the  sale  of  the  succession  of  Mrs.  Berthoud.  The  sale  was 
made  by  the  register  of  wills,  and  by  order  of  the  Court  of 
Probates.  At  the  foot  of  the  advertisement,  the  register  says, 
^'  the  acts  of  sale  will  be  passed  before  William  Christy, 
notary  public,  at  the  expense  of  the  purchaser.'*  The 
purchaser  refused  to  comply  with  his  bid,  until  the  act  of  sale 
was  executed. 

The  plaintiffs  took  a  rule  on  the  defendant,  to  show  cause 
why  he  should  not  comply  with  the  terms  of  sale,  or  the 
property  would  be  sold  again  at  his  expense.  He  replied  he 
was  always  ready  to  comply  whenever  the  notarial  act  was 
passed,  but  that  the  plaintiffs  had  refused ;  wherefore,  he 
prays,  that  the  adjudication  to  him  be  annulled,  and  the  rule 
discharged.  The  lule  was  discharged  accordingly.  The 
plaintiffs  appealed  from  the  order  discharging  it. 


Suchanany  for  the  plaintiffs. 
Roseliusy  contra. 
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4 

Martin^  J.y  delivered  the  opinion  of  the  court.  EAn-inN  Dm, 

The  surviving  husband  and  heirs  of  the  late  Angella  -^*'^'^^«  *^^' 
Berthoud,  have  appealed  from  the  decision  of  the  Court  of    beuthoud's 
Probates  for  the  parish  and  city  of  New  Orleans,  discharging        ";^"* 
a  rule  which  they  took  on  one  John  Unruh,  the  purchaser  of       ujtruu. 
a  slave  at  the  sale  of  the  succession  of  Mrs.  Berthoud,  to  show 
cause  why  he  should  not  comply  with  the  terms  of  the 
adjudication  to  him,  or  in  default  thereof,  that  the  property 
be  advertised  and  resold  at  his  cost. 

Unruh  alleges  in  his  defence,  that  he  had  been  induced  to 
bid  at  the  sale,  under  the  belief  that  a  notarial  act  of  sale 
would  be  given  by  the  register  of  wills,  according  to  his 
advertisement  publishing  the  terms  of  sale.     That  he  has     yh    h  * 
always  been  ready  and  willing,  on  his  part,  to  comply  with  a  sucoessioi^the 
the  terms  of  the  adjudication,  and  applied  at  the  office  of  the  SSchls  sold  at 
notary  named  for  the  purpose  of  passing  the  act,  but  that  the  JJ"^]®}*^^'^^"*" 
plaintiflTs  in  the  rule,  have  always  refused  to  pass  said  deed,     bound  to'execate 

On  the  part  of  the  plaintiffs  in  the  rule,  and  appellants  in  LiTto'the"pur- 
this  court,  it  is  strenuously  urged  that  such  an  act  as  the  one  ®^"«*'- 
demanded  by  the  purchaser  is  not  required  by  law ;  that  the  who  provoke  "a 
Louisiana  Code,  article  2601,  declares  that  a  notarial  act  is  ^  ^;enharite 
unnecessary  to  complete  the  title  of  a  purchaser  at  a  judicial  ^erms  are  cor- 

I  1      1  •      \.  1  *       •!!  .1  recUr     announ- 

saie,  and  that  m  fact  the  register  of  wills  was  without  ced.  if  the  terras 
authority  to  bind  them  to  do  any  thing  which  is  not  required  differeoT^'fi^ 
by  law.  ^*^*^  ^®  '*^  ""^ 

.  quires,  the  sel- 

It  is  clear,  in  the  opinion  of  the  court,  the  register  had  no  lers  are  stiu 
such  power  or  authority,  and  the  heirs  of  the  estate,  who  are  Jjth  than™^or 
appellants  here,  are  not  bound  to  execute  a  notarial  act,  such  J^^*'^  "  ^ 
as  the  one  in  question  ;  but  it  appears  equally  clear,  that  Md. 
those  who  provoke  a  sale  are  bound  to  see  that  the  terms  of  of'tdTu^dther 
it  are  correctly  announced,  and  tliat  they  cannot  compel  necesauy  or  e». 
persons  who  bid  at  the  sale  to  comply  with  different  conditions,  purchaser  at  a 
or  carry  their  bid  into  execution  on  any  other  terms  than  "^e^^^^adjudical 
those  published  before  the  sale  took  place.  ^^^  ^^^  "}<* 

*■  .  recorded         in 

An  act  of  sale  passed  by  a  notary  is,  indeed,  neither  comt,  is  a  com- 
necessary  or  essential  to  the  perfection  of  the  title  oi>  the  piSxhaser.^  ^a 
purchaser,  but  it  may,  nevertheless,  be  useful.  The  fact  °o^«r»a'  act  may 
that  notarial  titles  were  promised  in  the  advertisement  which  useful. 
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Ejjtirit  DigT.  preceded  the  sale,  entitles  the  bidder  to  demand  them  od 

February,  1836.  i\^^  adjudication,  and  justifies  him  in  declining  a  compliance 

oAmHiBB  n  AL.  with  the  terms  of  sale,  if  they  are  withheld  or  refused. 

pBT^uo'^        The   circumstance   that   the'  notarial    act  promised  to 

■cccxssioH.     purchasers,  was  stated  in  the  postscript,  instead  of  the  body 

of  the  advertisement,  does  not  alter  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  a^med,  with  costs. 


GARNIER  ET  AL  V8.    PGTCHAUD's   SUCCESSION. 

APPEAL  FROM  TUB  COURT   OF   PKOBATBS   FOR  THE  PARISH  AND  CITYOP 

NSW-ORLBAN8. 


An  inscription  of  a  mortice  made  the  day  before  the  death  of  the  debtor, 
by  one  of  the  creditors,  will  have  effect  against  all  the  others,  although 
the  succession  proves  to  be  insolvent  and  insufficient  to  pay  all  the 
creditors  at  the  time  it  is  opened. 

An  erased  credit  on  a  note  in  the  possession  of  the  creditor,  is  not  conclusive 
proof,  but  may  be  repelled  by  evidence  to  show  that  it  was  erroneously 
endorsed. 

A  note  with  the  signature  of  the  debtor  crossed  or  erased,  is  still  admissible 
in  evidence  on  the  part  of  the  creditor,  to  show  he  has  paid  it  for  tho 
former,  and  is  entitled  to  be  refunded  out  of  his  estate.  The  erasure 
furnishes  a  presumption  in  favor  of  tho  debtor,  but  it  is  not  a  presumption 
juris  et  de  jure.  It  may  be  entirely  repelled  by  showing  that  the 
signature  was  crossed  through  error  or  inadvertency. 

A  note  to  which  the  deceased  was  no  party,  is  per  se  inadmissible  in 
evidence  to  charge  his  estate  with' its  amount  But  evidence  to  show 
that  the  proceeds  of  it  when  discounted  went  into  Iiis  hands,  is  admissible. 
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The  plaiotiflfs  are  opponents  of  the  tableau  of  distribution  EiaTKRK  Dist. 
filed  by  the  syndic  of  the  insolvent  succession  of  P.  M.  A.  ^g^^^ry.  >8S6. 
Peychaud,  deceased.  oaiixisb  sr  au 

Garnier  and  others  allege  they  are  creditors  of  the  estate  of  pbtotaud'* 
Peychaud  to  the  amount  of  twelve  thousand  four  bundled  succession. 
and  seventy-five  dollars,  and  that  their  claims  have  been 
placed  on  the  tableau  as  ordinary  debts.  They  allege  that 
Hermann  &  Son  are  placed  thereon  as  mortgaged  creditors  for 
the  sum  of  two  thousand  dollars,  to  their  prejudice,  the 
judgment  under  which  the  mortgage  is  claimed  not  being 
recorded  in  time.  That  P.  Guesnon  is  in  like  manner  placed 
on  the  tableau  as  a  mortgage  creditor  for  two  thousand  five 
hundred  dollars. 

They  also  oppose  the  claim  of  Madame  Peychaud  for 
fourteen  thousand  dollars  as  an  ordinary  creditor,  alleging 
that  there  is  nothing  due  to  her. 

St.  Martin  and  Christy  also  filed  their  joint  opposition  to 
the  tableau  joining  in  the  opposition  of  Gamier -and  others, 
and  asserting  claims  of  their  own  which  were  omitted  to  be 
placed  on  the  tableau. 

Guesnon's  judgment  was  recorded  the  25th  of  February, 
and  Peychaud  died  the  26th,  being  the  next  day  thereafter. 
Hermann  &  Son's  judgment  was  recorded  the  20th  of 
February.     The  opposition  to  it  was  given  up. 

Madame  Peychaud's  claim  was  contested  on  the  trial  of 
these  oppositions.  The  evidence  and  facts  relating  to  it  are 
fully  stated  in  the  opinion  of  the  court. 

The  judge  presiding  in  the  Court  of  Probates,  overruled 
the  oppositions  to  Hermann  &  Son's  and  Guesnon's  privileged 
claims,  and  reduced  the  claim  of  Madame  Peychaud  to  one 
thousand  dpUars.  The  claims  of  St.  Martin  and  Christy  were 
recognised  and  they  placed  on  the  tableau  as  ordinary  creditors. 

Madame  Peychaud,  Gamier  and  others,  and  St.  Martin 

and  Christy,  appealed  from  the  decree  thus  pronounced. 

• 

GraUhe^  Morphy  and  Benjamin^  for  the  opposing  creditors. 

1.  Peychaud  was  insolvent  at  the  time  of  his  death,  so 
that  the  recording  of  the  judgment  of  Guesnon  is  null  and  of 
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Bavrbv  Dinr.  no  effect,  hs^ving  beeQ  inscribed  on  the  day  previous  to  the 

February,  1836.  decease  of  the  insolvent  debtor.     Lomtnaina  Code,  3326. 

garhisb  XT  .al.      2.  The  term  faUvre  is  used  in  the  above  article  of  the 

PET^Airnni     Louisiana  Code.      It  says  an  inscription  made  after  the 

f^jcrBsHioir.    failure^  or  the  day  preceding  ity  has  no  effect  against  creditors. 

The  term  failure  signifies  the  situation  of  a  debtor  who  finds 

himself  unable  to  pay  his  debts.      Louisiana  Code,  article 

3522,  JVo.  15. 

3.  The  inscription  of  Guesnon's  judgment  being  null  and 
void  according  to  the  provisions  of  the  Code,  he  must  be 
placed  among  the  ordinary  creditors. 

4.  The  claim  of  Madame  Peychaud  ought  to  be  rejected 
for  want  of  sufScient  proof. 

Benjamin^  for  the  opposition  of  St.  Martin  and  Christy. 

D.  Seghers,  for  Madame  Peychaud. 

Deny,  for  the  privileged  creditors. 

BtUlardj  /.,  delivered  the  opinion  of  the  court. 

The  syndic  of  the  estate  of  A.  Peychaud,  having  filed  a 

tableau  of  distribution,  various  oppositions  were  made  by^ 

creditors,  and  the  court  having  homologated  the  tableau  with 

certain  modifications,  some  of  the  opposing  creditors  prosecute 

the  present  appeal.     We  proceed   to  examine  the  several 

grounds  of  opposition,  so  far  as  they  have  been  insisted  on  in 

this  court*  / 

.   .         The  claim  of  P.  Guesnon,  assignee  of  M.  Duralde,  to  be 

of  a  mortgage  classed  as  an  hypothecary  creditor  of  the  estate,  is  opposed  on 

fore  Ae dtathof  ^^^  ground  that  the  judgment  recovered  against  Peychaud, 

the  debtor,   by  from  which  the  judicial  mortgage  results,  was  not  recorded 

one  of  the  credi-  .       ,  _•;  t^        i         i     i.    i  i        ^^^  «    v^  « 

tors,  will  have  m  duc  time.  That  Peychaud  died  on  the  26th  February, 
th^**ot£r8,'*il  1834,  and  that  the  judgment  was  recorded  on  the  day 
thpugh  the  sue-  previous.     In  support  of  this  opposition,  reliance  is  placed  od 

oeaaion     proves  ^  ■■  *  i  i  '  r 

to  be  insolvent,  article  3326  of  the  Louisiana  Code,  which  declares  that  an 
to  pay  ^u^The  inscription  made  after  the  failure,  or  on  the  day  preceding  it, 
creditors  at  the  gj^g^jj  jjj^yg  ^q  effect  whatever  against  other  creditors.     We 

time  It  IS  open-  ° 

^d,  are  of  opinion  that  the  court  did  not  err  in  overruling  the 
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opposition  on  this  ground.     The  next  article  of  the  Code  Eastsrk  Dht. 
provides,  that  if  a  succession  administered  by  a  curator  or  F^f^rtiary,  i836. 
beneficiary  heir,  is  insufficient  to  satisfy  the  creditors,  an  oarnibii  kt  al. 
inscription  made  by  one  of  them  after  it  is  opened,  shall  have     ppyJJf;,,D's 
no  efiect  against  the  others.     This  last  article  appears  to  us,     successioit. 
to  have  provided  for  a  case  like  the  present,  and  clearly 
contemplates  that  an  inscription  will  be  valid  against  other 
creditors,  if  made  at  any  time  previous  to  the  death  of  the 
debtor.     It  cannot  be  doubted,  that  if  Peychaud  had  lived 
even  another  day,  without  making  a  surrender  of  his  property, 
the    mortgage   would  have  attached,    although   it  might 
appear  afterwards,  that  he  was  in  a  state  of  insolvency.     It 
is  true   this   article  does  not  speak   expressly   of  estates 
administered  by  syndics,  but  the  class  of  cases  contemplated 
by  it,  in  our  opinion,  embraces  any  which  are  insufficient  to 
pay  all  the  debts,  and  which  are  administered,  primarily,  for 
the  benefit  of  creditors,  whether  by  beneficiary  heirs,  admi- 
nistrators or  syndics.     Ubi  eadem  e$t  ratiOy  eadem  est  lex.    The 
previous  article,  we  think,  refers  to  a  case  of  cession  or 
surrender  of  property.     It  would,  in  most  cases,  be  manifestly 
impossible  to  ascertain  on  what  precise  day  a  man   had 
become  really  insolvent,  when  he  should  continue  to  admi- 
nister his  own  property  without  either  a  forced  or  a  voluntary 
surrender,    and    consequently   impossible    to    decide  what 
inscriptions  would  be  .valid  or  otherwise. 

'The  widow  of  the  deceased,  claimed  as  a  creditor  about 
fourteen  thousand  dollars,  and  her  claim  was  reduced  by  the 
Probate  Court  to  one  thousand  dollars.  She  insists  that  the 
court  erred  in  refusing  to  allow  her,  Ist,  the  amount  of  a  note 
of  the  deceased  for  one  thousand  eight  hundred  and  fifty 
dollars ;  and  2d,  the  sum  of  twelve  thousand  dollars,  the 
proceeds  of  her  own  note  in  favor  of  C.  Maurian,  which  she 
alleges  was  discounted,  and  the  proceeds  received  by  her 
husband. 

I.  Upon  the  trial  of  the  opposition,  her  counsel  oflTered  in 
evidence  a  promissory  note  drawn  by  the  deceased  on  the  7th 
December,  18SS,  to  her  order,  at  four  months,  endorsed  by 
her  and  H.  D.  Peire ;  at  the  same  time  offering  a  witness 

24 
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EA8TEii!f  DiiiT.  to  prove  that  the  note  was  taken  np4)y  her  at  its  maturity, 
FebnuuT,,  1836.  ^f^^^  ^j,^  j^^^^jj  ^f  j^^^  husband.     The  introduction  of  the 

oARNixB  XT  AL.  evjdence  and  note  was  opposed,  on  the  ground  that  the 

FSTCHAUD*B     sighatufe  of  Peychaud  to  the  note    exhibited  had  been 

succBssioN.     crossed,  and  that  consequently  neither  the  note  nor  oral 

An    enaed  evidence  in  explanation  of  the  same,  could  be  admitted. 

SSe^io  the  pofri  '^^^  ^^^^  having   sustained   these  objections,   a  bill   of 

seanon  of  the  exception  was  taken.     We  are  of  opinion  the  court  erred  in 

creditor,  n  not       .     *,  i.  -n  -mm    t 

eoneiusiyeproof;  rejectmg  the  evidence.     In  the  case  of  Benson  vs.  MathewB^ 

peUeTV  e^  ^®  ^^^^  ^^^^  ^^  erased  credit  on  a  note  in  the  possession  of 
^ce,  to  »how  the  creditor,  was  not  conclusive  proof,  but  may  be  repelled 
neoQsij  endoi--  by  evidence  to  show  that  it  was  erroneously  endorsed.  The 
"*A  note  with  ^^^  cascs  are  not  strictly  parallel,  but  the  same  principle 
the  sinature  of  applies.     The  erasure  or  crossing  of  the  signature,  furnishes 

the  debtor  cross-  ^.       .     >.  j»^-t       ■!   *.       l    ^-a-         *   •  •    • 

ed  or  erased,  is  apresumptionm  favor  of  the  debtor,  butitisnot,  m  ouropinion, 
iL'^evldeMT'^oa  ^  presumptiou  jtim  et  dejure.  It  is  greatly  weakened  by  the 
the  part  of  the  presumption  resulting  from  the  possession  of  the  title  itself, 
he  has  'paid  it  and  may  be  entirely  repelled  by  showing  that  the  signature 
!iid  u enthiMTto  ^^^  crosscd  through  error  or  inadvertency.  Such  is  the 
be  refunded  out  doctriue  taueht  by  Pothier  and  by  Duranton.     7  Louiriana 

of    his    estate.    ^  ^.^«*at^  -&/•      /a/» 

The  erasure  fur-  ReporU^  356.     13  DurorUony  JVo.  432. 
rompUon'in^fol      Under  this  view  of  the  case,  we  should  feel  bound 'to 
vor  of  the  debtor,  remand  the  cause  for  a  new  trial,  if  the  pttrties  had  not 
presumption  >u-  consented  that  the  judgment  should  be  reformed  in  this 
iTm^beenUrel  particular,  and  the  credit  allowed,  if  such  should  be  the 

ly  repelled,  by  opinion  of  this  COUrt. 

shoving  tliat  the     "^  /*.  . 

8ig:nature  was  II.  The  widow  next  offered  in  evidence  her  own  note  in 
errworinad^w-  ^vor  of  Maurian,  and  endorsed  by  him  and  Tricou,  which 
tency.  f^n  j^^  j^ng  after  the  death  of  Peychaud,  and  to  which  he 

vhich  the  de-  was  uot  a  party.  The  signature  of  Mrs.  Peychaud  had  been 
^^^  ;-^  w1-  erased  from  the  note.     She  offered  witnesses  at  the  same 

panT)  18  per  tc 

inadmissible  in  time,  to  prove  that  the  deceased  had  procured  the  note  to  be 
charge  his  estate  discounted,  and  that  the  proceeds  had  been  delivered  to  him. 
Bi?evidenoe*to  This  evidence  was  rejected,  and^  a  bill  of  exceptions  taken. 
show   that  the  We  are  of  opinion  that  the  note  per  se  was  inadmissible  to 

proceeds    of   it  *^  mi       j  it 

when  discounted  charge  the  estate.  The  deceased  does  not  appear  as  a  party, 
^ds,  is  Mimis!  and  must  be  considered  as  a  stranger  to  the  transaction, 
sibie.  gut  evidence  to  show  that  the  proceeds  of  it  w^hen  discounted 
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went  iQto  the  bands  of  the  deceased,  does  not  appear  to  us  RASTkkx  Dier. 
liable  to  the  same  objection.     The  case  has  been  argued  in  February,  I836. 
this  court,  as  if  the  evidence  bad  been  admitted,  and  the  gautiu  xt  al. 
appellant  cannot  complain  if  the  court  now  consider  the  fact     pxtcuIuo's 
as  proved/wbich  she  offered  to  prove  by  witnesses,  and     ■uccmuoh. 
proceed  to  adjudicate  finally  on  the  question* 

The  record  shows  that  there  existed  no  community  of 
property  between  the  parties ;  that  Peychaud  was  in  the 
habit  of  acting  as  the  general  agent  of  his  wife,  and  that  this 
transaction  took  place  about  the  6th  November,  1833,  three 
months  before  the  death  of  Peychaud.  The  claim  filed  by 
the  widow  against  the  estate,  is  a  round  sum  of  fourteen 
thousand  dollars,  without  any  specification  of  items  or  dates, 
and  the  amount  now  claimed,  added  to  those  sums  already 
allowed  her,  would  exceed  the  amount  claimed  originally.  The 
record  further  exhibits  an  act  of  retrocession  of  a  house  and 
lot,  previously  sold  by  Madame  Peychaud  to  her  husband, 
and  which  contains  a  settlement  of  money  transactions 
between  them.  She  acknowledges  that  a  sum  of  nine 
thousand  nine  hundred  dollars,  and  a  further  sum  of  twelve 
thousand  five  hundred  dollars,  with  which  her  husband 
had  charged  himself,  had  been  by  him  employed  for  her  use. 
The  result  was  a  balance  of  two  hundred  and  fifty-eight 
dollars  and  twelve  cents  in  favor  of  the  husband,  which  he 
admits  she  paid  him  in  cash  at  the  time.  It  is  true  this  does 
not  purport  to  be  a  general  settlement  of  all  accounts  existing 
at  the  time  between  the  parties,  but  it  is  also  true,  that  less 
important  sums  are  charged  than  that  now  claimed,  and 
which,  if  received  by  the  husband  to  be  employed  by  him, 
must  have  been  received  two  months  previously..  If  it  had 
been  the  intention  of  the  parties  that  Peychaud  should  be 
charged  with  the  proceeds  of  the  note  in  question,  it  is  not 
probable  that  so  important  an  item  would  have  been  omitted, 
and  the  omission  of  it  renders  it  probable  that  it  had  ^ilready 
been  accounted  for,  or  that  he  had  received  the  proceeds  of 
the  note,  merely  to  hand  it  over  to  his  wife.  This  settlement 
was  made  a  very  short  time  before  the  death  of  the  husband, 
and  was  intended  to  prevent  litigation  between  their  respective 
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EAffTxiur  DiBT.  heirs,  which  might  grow  out  of  a  ptevious  informal  sale  of 

Februay,  1836.  ^|j^  property  by  Madame  Peychaud  to  her  husband,  and  it  is 

oAMjnm  BT  AL.  declared  that  the  consideration  of  the  re-sale  is  to  be  credited 

PSTCHATO'ft     ^  ^^®  sums  with  which  the  husband  had  charged  himself, 

suGcuuoK.     «i  ^  ^aUnr  sur  lea  8(mme$  dofU  U  ftst  fait  charge  pour  eBc.'* 

That  she  should  pay  him  over  in  cash  a  trifling  balance  of 

two  hundred  and  fifty-five  dollars,  when  he  owed  her  at  the 

same  time  nearly  twelve    thousand  dollars  very  recently 

received  on  her  account,  seems  hardly  consistent  with  that 

caution   which    appears   to   have    marked  her   pecuniary 

transactions  with  her  husband.    Upon  the  whole,  we  are  of 

opinion  the  evidence  is  insufficient  to  establish  this  part  of 

her  demand. 

The  claim  of  Olivier,  as  creditor  for  a  less  amount,  has 
been  opposed.  The  several  notes  in  the  record  given  from 
time  to  time,  together  with  evidence  that  the  deceased  paid 
the  interest  at  each  renewal,  appear  to  us  sufficient  to  support 
his  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court,  so  far  as  relates  to  the  claim 
of  Madame  Peychaud,  be  avoided  and  reversed  ;  and  ii  is 
further  ordered,  adjudged  and  decreed,  that  she  be  placed  on 
the  tableau  as  a  simple  creditor,  for  the  sum  of  two  thousand 
eight  hundred  and  fifty  dollars,  in  lieu  of  one  thousand 
dollars ;  aftd  it  is  further  ordered,  adjudged  and  decreed,  that 
as  relates  to  the  other  creditors,  the  judgment  of  the  Court  of 
Probates  be  affirmed,  and  that  the  tableau  of  distribution  as 
therein  corrected  and  as  amended  by  this  decree,  be  homolo- 
gated ;  the  costs  of  this  appeal  to  be  paid  by  the  succession. 
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Eastsbs   Dist. 

February,  18S6. 


PA88EBON  V8,    HIS   CREDITORS. 

ArrSAL  FEOM  THS  P AEISH  COUKT  FOK  THE  PAKI8B  AMD  CITY  OF 

NXW-0B,LBAN8. 

The  creditor  who  demands  the  arrest  of  hie  insolyent  debtor,  mast  set  forth 
the  circumstances  which  induce  him  to  make  the  oath.  But  it  is 
sufficient,  if  these  circumstances  are  disclosed  by  reference  to  the  petition, 
schedule  or  other  documents  in  the  cause.  A  detail  of  them  is  not 
required  in  the  affidavit. 

ft 

The  article  223  of  the  Code  of  Practice  reqtlires  the  creditor  to  swear  he 
verily  beiiepet  the  facts  in  his  affidavit;  but  these  words  are  not  sacra- 
mental. The  affiant  may  swear,  ^  he  nupeeU  and  feart  his  debtor  is 
about  to  depart,"  &c,  and  it  will  be  deemed  sufficient 

The  plaintiff  made  a  surrender  of  his  property  on  the  29th 
of  December,  18S5»  for  the  benefit  of  his  creditors  and  prayed 
that  all  legal  proceedings  against  his  person  and  property  be 
stayed.  An  order  was  granted  according  to^the  prayer  of  the 
petitioner. 

On  the  next  day,  Edward  Vincent,  a  creditor  of  the 
insolvent,  filed  his  petition  alleging  that  *^  the  said  Passebon, 
under  fiilse  pretences  and  unfounded  allegations  had  obtained 
the  order  staying  BJl  proceedings  against  his  person  and 
property.** 

*<  From  the  tenor  of  the  schedule  filed,  the  resources  which 
it  was  known  were  within  the  control  of  the  insolvent  on  the 
eve  of  his  insolvency,  it  is  evident  he  conceals  a  large  amount 
of  his  property." 

*<That  the  circumstances  under  which  he  failed  are  such 
as  to  induce  this  petitioner  strongly  to  suspect  the  intentions 
of  saidinsdvent,  and  that  he  ha6  in  fact  strong  reasons  to 
mupeet  and  fear  that  he  will  avail  himself  of  the  stay  of 
proceedings  granted  to  him  to  keep  his  person  from  his 
creditors,  and  to  run  away  from  the  jurisdiction  of  the  court." 

He  prays  that  the  insolvent  be  arrested  and  imprisoned. 


PASSSBOir 

Vf. 

BISCBBDITOM. 
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i-Usmv  DiBT.      At  the  foot  of  the  petition,  the  petitioner  annexed  his 

•^^^^^'"*^'  ^^'  affidavit,  declaring  the  facts  it  contained  to  be  true,  "  and  that 

PAiRBOH      b^  has  Strang  reatonB  to  fear  the  insolvent  will  avail  himself 

BHcmicoiTOM   ^^  ^^®  ®^y  ^^  proceedings  to  leave  the  state,''  &c. 

Upon  this  petition  and  affidavit  the  insolvent  was  arrested 
and  imprisoned. 

A  rule  was  taken  by  the  insolvent  debtor  on  the  petitioning 
creditor,  to  show  cause  why  the  former  should  not  be 
discharged. 

On  hei^ring  arguments  of  counsel  on  both  sides,  the  parish 
judge  discharged  the  insolvent  on  the  insufficiency  of  the 
affidavit  on  which  he  was  arrested. 

1.  ^*  He  decided  that  a  party  resorting  to  an  extraordinary 
remedy,  must  pursue  the  requisites  of  the  law  strictly." 

2.  "  That  the  223d  article  of  the  Code  of  Practice  requires 
the  party  obtaining  the  arrest  of  another,  to  swear  that  he 
verily  belietea  the  insolvent^  is  about  to  depart  from  the 
jurisdiction  of  the  court,  &c.  which  is  not  complied  with.'* 

S.  **  That  he  has  not  set  forth  the  circumstances  specially 
which  induced  him  to  the  belief  of  the  facts  sworn  to,  as  the 
above  article  requires." 

The  petitioning  creditor  appealed. 

Morphy  and  GraUhey  for  the  plaintiff  and  insolvent 

Satdiy  for  the  appellant. 

Jtforlm,  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  insolvent  debtor  was  arrested  at  the 
instance  of  a  creditor,  under  the  22Sd  article  of  the  Code  of 
Practice,  on  the  allegation  that  he  was  about  to  depart  from 
the  jurisdiction  of  the  court,  and  thereby  secrete  his  person 
from  his  creditors.  On  application  to  the  court,  the  debtor 
obtained  his  discharge  from  the  arrest.  The  creditor  who 
had  provoked  the  arrest,  appealed  from  the  decision  of  the 
coiirt  which  ordered  the  discharge  of  the  debtor. 

The  discharge  was  claimed  on  the  ground  of  the  alleged 
insufficiency  of  the  affidavit  on  ^hich  the  arrest  was  made  in 
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the  first  instance.     It  was  considered  defective,  because  the  Eabtehit  Dist. 
affiant  did  not  set  fortli  the  facts  which  it  was  supposed  Febiitanf,  isse. 
the  insolvent  debtor  would  avail  himse^lf  of  the  stay  of      pambbon 
proceedings  which  he  had  obtained,  for  the  purpose  of  placing  „„cr1Sitoii.. 
his  person  and  property  out  of  the  reach  of  his  creditors ;  and 
because  the  affidavit  states  that  the  affiant  only  suspected  or 
had  reason  to  fear  the  insolvent  was  about  to  absent  or  secrete 
himself,  not  that  he  verily  believed  so* 

The  Code  of  Practice  is  explicit  in  requiring  the  creditor  The  creditor 
who  makes  the  oath  to  set  forth  the  circumstances  which  the^arrest  of  his 
induced  him  to  entertain  the  belief  he  swears  to.     It  Is,  »nMjventdebtffl-, 

,  •  nwist   set    foitli 

however,  sufficient  if  these  circumstances  are  disclosed  by  a  the  eireamstan- 
reference  to  the  petition  or  schedule  of  the  debtor,  or  to  any  himto'makethe 
other  document  which  has  been  made  a  part  of  the  proceedings  sufficieS^fthese 
in  the  cession.  There  is  nothing  which  required  that  they  oircnmst&nces 
be  detailed  in  the  affidavit.  This  has  been  done  in  the  referenoe  to  the 
present  case.  The  documents  on  file  go  to  establish  that  §0!"*°%  J^^ 
previous  to  the  application  for  a  stay  of  proceedings  against  documenuintKe 
him,  the  insolvent  removed  a  large  sum  of  money  from  the  of  them  is  not 
banks,  and  a  number  of  notes  and  valuable  papers,  for  the  liSdlrit  *** 
purpose  of  placing  them  out  of  the  reach  of  his  creditors.  The    article 

It  is  true,  the  Code  of  Practice  in  the  very  article  referred  ^Vni^te^*^*^ 
to,  requires  the  creditor  who  demands  the  arrest  of  the  quires  the  crcdi- 
insolvent  debtor,  to  swear  that  he  verily  betieves  the  facts  veniy  '^VSieon 
which  excite  his  apprehension  of  the  absconding  of  his  debtor,  affidavit  •  '**  but 
But  these  very  words  are  not  sacramental.  It  is  enough  for  ^ese  words  are 
the  creditor  to  show  a  fair  ground  of  apprehension  in  the  The  affiant  maj 
oath  he  takes ;  that  the  measure  which  he  provokes  is  ^Z^'J^^^, 
necessary,  to  the  security  of  the  mass  of  the  creditors,  and  is  ^i"    debtor   is 

•  ^    t  L       1  :i       ^   1-      J  1.  about  to  depart," 

justified  by  the  conduct  of  the  debtor.  &c.,  and  it  vUi 

The  line  of  distinction  between  belief  and  strong  suspicion  ^etV'^^^  ■^" 
and  fear  of  *a  thing  or  event  happening,  is  not  very  easily 
drawn  or  made  clear.  Indeed,  a  belief  of  future  events 
happening,  is  at  best,  even  when  sworn  to,  little  more  than 
conjecture ;  and  when  a  person  swears  that  he  suspects  and 
fears  such  a  thing  is  going  to  happen,  he  of  course  believes  it 
will  take  place,  but  in  neither  case  does  he  know  it.  5  La, 
Reports,  494.     7  Ibid.,  413. 
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■ 

Eacterh  Dm.      It  isy  therefore,  ordered,  adjudged  and  decreed,  thai  the 

jMruary,  1856.  judgmeot  of  the  Parish  Court  be  annulled,  avoided  and 

cAiAvoYA'r^  reversed,  and  that  the  rule  taken  on  the  creditor  for  the 

"™        liberation    and   discharge  of   the  debtor    from    arrest^  be 

AYEoVo.       discharged,  and  that  the  appellee  pay  costs  in  both  courts. 


Ml  l^'il 
49     180' 


CASANOVA^S  HEIRS  V8.  AVE6N0. 

APPEAL  PKOM  THB  PARISH  COURT  POR  THR  PARISH  AND  CITY  OP 

NRW-ORLBAN8. 

Where  oertain  slaTes  belonging  to  the  oommunity  were  adjudicated  to  the 
widow,  the  acceptance  of  a  special  conYentional  mortgage  by  the  Court 
of  Probates,  with  the  advice  of  a  family  meeting  in  lieu  of  the  legal  one, 
which  affected  the  whole  property  of  the  widow,  was  held  to  liberate  the 
slaves  from  such  legal  mortgage,  as  relates  to  third  persons  and  parchasers. 

A  person  about  to  purchase  property  from  a  tutor,  is  bound  to  inquire  how 
the  rights  of  the  minors  are  secured.  If  he  find  them  secured  by  a  special 
mortgage,  he  is  justified  in  concluding  that  the  general  mortgage  in  favor 
of  the  minors,  has  ceased  to  exist. 

This  is  partly  a  hypothecary  action,  and  in  part  an  action 
of  revendication  against  the  third  possessor  of  three  slaves,  to 
recover  one  undivided  moiety  thereof  in  the  plaintiffs'  own 
right,  and  to  enforce  a  legal  mortgage  against  the  other 
raoiety  to  which  said  slaves  were  subject  in  the  hands  of  their 
mother  as  natural  tutrix. 

The  plaintiffs  are  the  heirs,  assignees  and  legal  representa- 
tives of  the  late  Francisco  Casanova,  deceased,  in  18112, 
when  they  were  minors,  and  at  which  time  their  mother, 
Catarina  Acosta,  took  the  oath  as  their  natural  tutrix.  That 
she  failed  to  render  an  account  of  her  tutorship,  and  in  July, 
18S9,  an  action  was  brought  to  compel  her  to  account ;  to 
ascertain  the  balance  due4o  them,  and  to  claim  the  undivided 
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moiety  of  three  slaves  which  had  been  adjudicated  to  her.  Easterx  Di«t. 
Judgment  was  rendered  in  the  Court  of  Probates  in  their  favor,  ^^^^an/^  ^836. 
for  a  large  sum,  and  the  adjudication  of  the  property  annulled. 
See  the  facts  of  this  case  in  1  Louisiana  Reports^  179. 

By  the  advice  of  a  family  meeting,  the  three  slaves, 
Eulalie,  Francois  and  Audine,  with  other  community 
property,  by  and  with  the  advice  of  a  family  meeting,  was 
adjudicated  to  the  mother.  In  1827,  she  sold  these  slaves  to 
Philippe  Avegno,  the  present  defendant. 

The  plaintiffs  in  their  former  suit  against  Acosta,  the 
mother,  having  succeeded  in  annulling  the  sale  and  adjudica- 
tion to  her  of  the  community  property,  now  sue  for  the 
recovery  of  the  three  slaves  in  question,  in  their  own  right,  as 
heirs  of  their  father,  and  under  their  legal  mortgage  against 
their  mother  and  natural  tutrix. 

The  defendant  pleaded  the  general  issue.  He,  also, 
averred,  that  the  judgment  annulling  the  sale  of  the  com- 
munity property  to  the  mother  of  the  plaintiffs,  coiild  not 
affect  him,  as  he  was  no  party  thereto ;  and  that  he  purchased 
the  slaves  now  claimed  before  the  rendition  of  said  judgment, 
by  public  notarial  act,  and  holds  them  by  a  just  title. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial 
before  the  court  and  jury. 

It  appeared  in  evidence,  that  among  the  property  adjudicated 
to  the  mother,  was  a  house  and  lot  in  New-Orleans,  which 
the  father  of  the  plaintiffs  stated  in  his, last  will,  to  be 
common  property.  This  was  declared,  by  the  judgment 
annulling  the  adjudication,  to  be  his  own  property,  and  that 
it  belonged  to  him  before  his  marriage. 

Previously  to  this,  and  when  the  mother  was  about  to 
sell  the  slaves  in  question  to  the  defendant,  she,  with  the 
advice  of  a  family  meeting,  gave  a  special  mortgage  on  the 
house  and  lot,  and  cancelled  the  general  mortgage  on  the 
slaves  in  favor  of  the  minors.  After  this  transaction,  it  was 
that  the  house  and  lot  was  declared  to  be  the  property  of  the 
father  before  marriage. 

The  judge  charged  the  jury  in  writing,  at  considerable 
length ;  the  close  of  it  was  excepted  to  by  the  counsel  for 
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Eaitkrk  dist.  the  plaintiffs.     This  was  the  part  wherein  the  jury  were  told. 

February,  1836,  u  ^^^^  ^j^^  defendant  is  protected  by  the  raising  of  the  general 
CASANOVA'S  mortgage  of  the  minors  by  the^  Court  of  Probates,  in  conse- 
quence of  the  special  mortgage  having  been  executed  and 
Accepted,  and  that  the  subsequent  avoiding  of  the  said  sptoial 
mortgage,  on  account  both  of  fraud  committed  in  making  the 
inventory,  and  of  the  said  special  mortgage  resting  on  the 
minors'  own  property,  cannot  affect  a  bona  fide  purchaser  and 
third  possessor,  who  acquired  the  slaves  in  contestation  from 
the  tutrix  of  the  minors  in  good  faith,  while  the  special 
mortgage  stood  recorded,  and  previous  to  the  suit  and 
judgment  annulling  it." 

The  foregoing  are  the  principal  facts  upon.which  the  cause 
was  decided.  The  jury  returned  a  verdict  for  the  defendant. 
From  judgment  rendered  thereon,  the  plaintiffs  appealed. 

J,  Seghersy  for  the  appellants,  contended, 

1.  That  as  it  relates  to  the  plaintiffs,  the  sale  made  by  their 
mother  and  tutrix  to  the  defendants,  is  utterly  null  and  void. 

2.  This  sale  is  null,  because  the  plaintiffs'  right  of  owner- 
ship to  the  undivided  moiety  of  the  slaves  thus  sold,  is 
absolute ;  resulting  from  their  inheritance  from  their  deceased 
father. 

S.- Their  right  of  mortgage  on  all  the  property  of  their 
mother,  as  their  natural  tutrix,  is  complete  for  the  recovery  of 
any  balance  due  to  them  under  her  administration  of  their 
property.  This  embraces  the  other  moiety  of  the  slaves  in 
contest. 

4.  It  follows  from  the  above,  that  the  defendant  by  his 
deed  of  sale,  acquired  but  one  undivided  half  of  these  slaves, 
as  community  property,  and  the  title  to  this  he  takes  dan 
(mere.  And  this  moiety  is  wholly  embraced  by  the  plaintiffs' 
legal  mortgage.  2  Louisiana  RepartSj  524.  S  Ibid.  '211. 
1  tbid.  179. 


De  Armasy  contra. 

1.  The  verdict  and  judgment  must  stand,  because  the  case 
involved  a  question  of  fraud,  as  regards  the  conduct  of  the 
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mother  in  relation  to  the  community  property,  and  tlie  jury  Eastehw  Dist. 
have  found  in  favor  of  the  defendant.  February,  mt. 

S.  The  defendant  bought  the  slaves  in  question  free  of 
mortgage ;  the  general  mortgage  in  favor  of  the  plaintiffs 
having  been  previously  raised  by  the  advice  of  a  family 
meeting  and  the  order  of  the  Probate  Court. 

BfiUardf «/'.,  delivered  the  opinion  of  the  court. 

The  leading  facts  in  this  case  are  sufficiently  stated  in  the 
case  of  the  Heirs  of  Casanova  vs.  Acosta  et  oL,  1  Louisiana 
ReporU^  179. 

The  plaintiffs,  heirs  of  Casanova,  having  succeeded  in 
that  suit  against  their  mother,  in  annulling  the  adjudication 
made  to  her  by  the  Probate  Court,  of  the  property  falsely 
represented  to  be  common,  when  in  truth  it  was  the  exclusive 
property  of  their  father,  brought  the  present  action  to  recover 
one  undivided  half  of  three  slaves,  purchased  by  the  defendant 
of  their  mother,  after  the  adjudication  to  her,  and  to  hold  the 
whole  subject  to  their  legal  mortgage,  which  mortgage  had 
by  the  advice  of  a  family  meeting,  and  the  authority  of  the 
Court  of  Probates,  been  released  on  all  except  certain  specific 
property.  This  last  proceeding  had  also  been  annulled  in 
the  suit  against  the  mother  of  the  plaintiffs ;  but  as  the  present 
defendant  was  not  a  party,  that  judgment  must  be  considered 
as  res  inkr  alios  acick. 

The  defendant  exhibits,  as  his  title  to  the  three  slaves,  an 
act  of  sale  from  the  widow  of  Casanova,  together  with  the 
adjudication  to  her,  of  the  same  property,  by  the  Court  of 
Probates,  and  the  solemn  declaration  in  his  last  will,  by  the 
fiLther  of  the  plaintiffs,  that  all  the  property  possessed  by  him 
belonged  to  the  community. 

It  is  admitted  in  the  petition,  that  the  slaves  in  question 
were  acquired  by  Casanova  during  the  marriage,  and  conse- 
quently belonged  to  the  community.  As  it  relates  to  them, 
we  cannot  perceive  how  there  was  any  fraud  in  the  adjudica- 
tion to  the  widow,  at  their  appraised  value.  One  undivided 
half  belonged  to  the  widow  on  her  acceptance  of  the 
community,  and  she  acquired,  at  least  in  relation  to  third 
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E^Tiiur  DiiT.  persons,  a  good  title  to  the  other  half,  subject  to  the  legal 

February,  1836.  moftgage  ih  favor  of  the  minor  heirs,  of  whom  she  was 

cabahoya'b     tutrix.     The  only  remaining  question,  therefore,  is  whether 

""**        the  acceptance  of  a  special  conventional  mortgage  by  the 

ATKoiro.       Court  of  Probates,  with  the  advice  of  a  family  meeting,  in 

uin^i^^s  ^b^  ^'®"  °^  ^^^  '^^^^  ^"®'  which  affected  the  whole  property  of 
longing  to  the  the  widow,  liberated  the  slaves  in  dispute  from  such  legal 

eommunitynirere  ,  ,  i  .    i 

adjudicated    to  mortgage  as  relates  to  third  persons. 

the  widow,  the      rpj^^   forms  required  by  law  for  the  validity  of  such  a 

acceptance  oi  a  ^  j  j 

special  conven-  proceeding,  appears  to  have  been  observed.  The  sole  ground 
by  tiie  Couit  of  of  nulHty  is  the  alleged  fraud,  which  consisted  in  representing 
Se*^a*dr?ce.  of^a  ^  ^'^®  property  as  common,  and  in  the  concealment  of  certain 
family  meeting,  property,  and  the  omission  of  any  mention  of  it  in  the 
gal  one,  ^hich  inventory.  The  defendant  purchased  under  the  faith  of 
t*ho/e^pronerty  ^^^^  judicial  acts,  uot  only  without  any  knowledge  of  the 
of  the  widow,  alleged   errors   or   fraud,  but  with  a  knowledge  that  the 

wai  held  to  li-   _     ,  ^     ,  i    .      ./^     •       i  •  1111         it 

berate  the  slaves  father  of  the  plaiutirfe  in  his  testament  had  declared  that 
^^^^X^'  ^^  whole  property  belonged  to  the  community.  Whether 
lates  to  third  ^h^t  declaration  alone  on  the  part  of  the  ancestor  would 
chasers  preclude  the  heir  in  relation  to  third  persons  from  recovering, 

it  is  not  necessary  to  decide ;  but,  coupled  wi(h  the  fact  which 
appears  to  us  abundantly  shown  in  the  record,  that  the  price 
paid  for  the  slaves  by  the  defendant  was  a  debt  due  by  the 
estate  of  Casanova,  and  that  in  effect  the  heirs  received  the 
price',  by  a  liberation  of  that  charge  upon  the  estate,  we 
consider  the  proceedings  in  relation  to  these  slaves  as  binding 
on  them. 
A  person  a-  ^he  plaintiffs  excepted  to  a  part  of  the  charge  of  the  judge 
bout  to  purchase  to  the  jury,  on  the  trial  in  the  first  instance.     The  judge 

property  from  »,,,.  ....  Jo 

tutor,  18  bound  told  the  jury,  that  in  his  opinion,  a  person  desirous  of 
therightrofOie  purchasing  property  from  a  tutor,  is  bound  to  inquire  how  the 
minors  are  sc-  rights  of  the  minors  are  secured  ;  if  he  find  that  these  risrhts 

cured.  Ifhennd  j  ,  •    , 

them  secured  by  are  secured  by  a  special  mortgage,  he  is  justified  in  concluding 
gae^jieis^^^sd"  ^^^^  ^^^  general  mortgage  in  favor  of  the  minors  has  ceased 
dm  ^^thir^'ihe  ^^  ^^'st,  especially  when  recurring  to  the  Court  of  Probates, 
general  mort-  he  finds  that  the  special  mortgage  has  been  accepted  by  a 
SFm^Wiors^bHs  family  meeting  and  by  the  court;  and  that  it  is  on  the 
ceased  to  exist    responsibility  of  the  under  tutor  and  family  meeting,  the 
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special  mortgage  is  accepted ;  once  accepted  and  recorded,  Eastekn  Dist. 
the  general  mortgage  resulting  from  the  tutorship  ceases  to  f*^^'if^  >»^' 
exist  with  regard  to  third  persons.     This  court  fully  concurs     zachaiuk's 
With  the  court  below  on  these  pomts  of  ktw,  and  as  the  jury  ^. 

found  accordingly  in  favor  of  the  defendant,  the  judgment  '"''"*  "^  ^^ 
must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


ZACUARIG'S   administrator  V8.   prieur    et   al. 
arrsal  fkom  tbs  court  of  peobatbs  fob,  the  pakish  amd  city  of 

NIWfOBLEAMS. 

The  mortgage  and  privilege  of  Uie  vendor  results  {torn  the  sale  itself, 
although  the  conditions  of  the  sale  are  prescribed  by  judicial  authority  or 
order  of  court,  and  the  question  to  which  of  the  parties  litigant  the 
proceeds  should  be  decreed  is  still  left  open.  The  mortgage  is  conven- 
tianal  as  soon  as  the  sale  is  completed. 

Where  property  in  dispute  is  sold  with  the  consent  of  the  parties,  by  an 
order  of  court,  and  a  mortgage  retained,  the  purchaser  becomes  the 
debtor  to  him  who  is  decreed  to  be  the  true  owner.  But  at  the  death  of 
the  mortgagor  in  the  mean  time,  and  a  sale  of  this  property  by  order  of 
the  Court  of  Probates,  the  mortgage  is  raised^  and  the  purchaser  takes  it 
free  of  incumbrance.  The  mortgage  attaches  to  the  proceeds  in  the  hands 
of  the  administrator. 

This  case  commenced  by  a  rule  taken  by  the  plaintiff  on 
D.  Prieur  and  F.  W.  Lea,  commissioners  appointed  by  the 
parties  litigant,  and  on  P.  Landreaux,  recorder  of  mortgages, 
to  show  cause  why  certain  mortgages  should  not  be  erased 
and  cancelled. 
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Bastbrk  Dist.      The  focts  show,  that  in  18SS  certaia  property  in  front  of 

jfefa-Mory,  1836.  (^^  ^\ij  ^f  New-Orfeans,  being  in  sait  and  pending  on  appeal^ 

sACEAKiB's     between  the  corporation  of  New-Orleans  and  the  government 

vc.    ^*  of  the  United  States,  was  by  agreement  between  the  parties 

niwRvrAL.   litigant,  sanctioned  by  a  decree  of  the  district  jadge  of  the 

United  States,  sold  out  in  lots,  a  mortgage  retained  on  the 

property,  and  the  proceeds  of  sale  to  go  to  the  party  to  whom 

the  right  in  the  disputed  premises  should  be  ultimately  decreed. 

Messrs*  Prieur  and  Lea  were  appointed  the  commissoners^ 
the  former  by  the  corporation,  and  the  latter  by  the  United 
States,  to  make  the  sales,  and  to  whom  in  their  official 
capacity,  the  notes  and  mortgages  were  made  payable. 

J.  M.  Zacharie  became  the  purchaser  at  the  sale  of  this 
property  of  three  separate  lots  of  ground,  for  which  he  gave 
his  notes  (the  price  being  payable  by  instalments)  and  a 
mortgage  on  each,  to  secure  the  payment  of  the  price. 

Shortly  after  this  sale  and  purchase,  Mr.  Zacharie  died 
and  a  sale  of  his  property  ordered  by  the  Court  of  Probates.) 
The  register  of  wills  advertised  it  accordingly  to  be  sold  the 
8th  of  December,  1835. 

The  recorder  of  mortgages  certified  the  above  mortgages 
existing  on  the  three  lots  before  stated. 

On  the  14th  of  December,  the  counsel  for  the  administrator 
of  J.  M.  Zacharie's  estate,  took  a  rule  on  the  defendants  to 
show  cause  why  the  foregoing  mortgages  recorded  against 
this  property  should  not  be  cancelled  and  erased,  to  enable 
the  administrator  to  pass  titles  to  the  purchasers  to  whom  the 
property  was  adjudicated. 

Mr.  Prieur,  as  mayor  of  the  corporation  of  New-Orleans, 
answered,  denied  that  the  mortgages  in  question  could  be 
raised,  because  the  property  was  adjudicated  under  a  decree 
of  the  United  States  District  Court  in  the  suit  between  the 
parties  litigant,  and  that  suit  still  pending  on  appeal,  the 
mortgages  must  stand  and  remain  in  force  until  its  determi- 
nation. 

The  case  being  submitted  to  the  probate  judge  on  the  rule 
and  answer,  and  documentary  evidence  on  file,  it  was  ordered 
that  the  rule  be  confirmed  and  made  absolute,  and  that  the 
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recorder  of  mortgages  do  cancel  and  erase  the  mortgages  Ea^tsrx  Dist. 

required  by  the  administrator.  Februarif,  isse. 

The  mayor  appealed  on  the  part  of  the  corporation.  zackaris's 

IDMIKISTBATOR 

J,  SUdeUj  for  the  plaintiff  in  the  rule.  ,     pkuur  kt  al. 

1.  The  administrator  selling  the  property  of  the  deceased, 
by  order  of  the  Court  of  Probates,  has  the  right  and  power  to 
raise  and  discharge  all  mortgages  on  the  thing  sold,  and 
resulting  from  the  acts  of  the  deceased.  The  lien  littaches  ta 
the  proceeds  in  his  hands.  De  Ende  vs.  Jlibore,  2  Jtfortin,  JV*. 
S.y  336.     5  Louisiana  Reports,  470.     5  Martiny  618. 

2.  The  administrator  is  bound  to  sell  so  much  of  the  effects 
of  the  succession  as  is  necessary  to  pay  the  ^.ebts  thereof.  In 
doing  so,  and  to  effect  a  sale,  the  mortgaged  property  must  be 
released,  so  that  the  purchaser  take  it  free  of  incumbrance. 
Lotdsiana  Code,  1156. 

3.  The  sale  in  this  case  could  not  have  been  effected 
without  the  power  to  raise  the  mortgage.  The  authority  to 
effect  a  8al6,  pre-supposes  the  power  and  obligation  to  sell 
without  incumbering  the  thing  sold. 

Eustisj  for  the  appellant. 

Btdlardy  J.,  delivered  the  opinion  of  the  court. 

The  administrator  of  the  estate  of  J.  M.  Zacharie  took  a 
rule  on  Prieur  and  Lea,  commissioners  appointed  by  the 
District  Court  of  the  United  States  to  sell  dertain  property  in 
the  city  of  New-Orleans,  in  controversy  between  the  city  and 
the  United  Statea,,  together  with  the  recorder  of  mortgages,  to 
show  cause  why  certain  mortgages  retained  on  the  property 
to  secure  the  payment  of  the  price  to  the  party  which  might 
finally  prevail  in  that  suit,  should  not  be  cancelled,  so  far  as 
they  affected  the  lots  purchased  by  the  deceased,  and  which, 
had  been  recently  sold  by  the  administrator,  in  pursuance  of 
a  decree  of  the  Court  of  Probates. 

The  corporation  of  New-Orleans,  for  answer  to  the  rule, 
deny  that  the  mortgage  can  be  raised  by  order  of  the  Probate 
Court,  because  they  say  the  lots  having  been  adjudicated 
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Eastern   Dist. 
Febrtuwy^  1836. 

ZACHA1IIR*8 
A1IMINIBTRATOR 

VS. 
PRIVUR  ET  XL. 

'Vhe  mortgage 
aud  privilege  of 
the  vendor  re- 
sults from  the 
sale  itself,  al- 
though the  con- 
ditioos  of  the 
sale  are  prescri- 
bed hy  judicial 
authority  or  or- 
der of  court,  and 
the  question  to 
which  of  the 
parties  litigant 
the  proceeds 
should  be  de- 
creed, is  still 
left  open.  The 
iportgage  is  con- 
ventional as  soon 
as  the  sale  is 
completed. 


Where  proper- 
ty in  dispute  is 
sold  with  the 
consent  of  the 
parties,  by  an 
order  of  court, 
and  a  mortgage 
retained,        the 


under  a  decree  of  the  District  Court  of  the  United  States,  in 
the  suit  above  mentioned,  and  that  suit  being  still  pending  on 
appeal,  the  mortgage  must  stand  in  full  force  until  its  final 
determination. 

This  answer  appears  to  admit  the  general  principle  that 
mortgages  and  liens  or  privileges  created  by  the  deceased 
proprietor,  cmd  cut  off  by  a  regular  sale  of  the  property  made 
under  the  authority  of  the  Court  of  Probates  in  the  course  of 
administration,  but  endeavors  to  create  an  exception  in  the 
present  case,  in  consequence  of  the  peculiar  origin  of  this 
mortgage.  But  the  mortgage  and  privilege  of  vendor 
resulted  from  the  sale  itself,  and  although  the  conditions  of 
the  sale  were  prescribed  by  judicial  authority  and  the  question 
to  which  of  the  parties  litigant  the  proceeds  should  be  finally 
decreed,  was  still  open,  yet  the  mortgage  thus  prescribed 
became  one  of  convention  as  soon  as  the  sale  was  complete, 
and  ceased  to  be  under  the  control  of  the  court  of  the  United 
States.  We  cannot  distinguish  it  from  the  case  of  the  sale  of 
a  thing  in  dispute  pendente  lite^  by  agreement  of  parties,  even 
without  the  consent  of  the  court  The  mortgage  resulting 
from  the  sale  would  accrue  to  the  benefit  of  the  party  who 
might  be  finally  recognised  as  the  owner,  or  in  other  words, 
who  was  the  real  vendor ;  but  the  sale  would  be  considered, 
nevertheless,  asa  contract,  and  the  mortgage,  conventional  or 
legal,  as  the  case  might  be,  as  between  the  vendor  and 
the  purchaser.  Zacharie  consented  to  the  mortgage  to 
secure  the  payment  of  the  price  to  the  party  who  might  be 
finally  entitled  to  it.  The  circumstances  which  preceded  the 
contract,  we  think  may  well  be  laid  out  of  view,  and  as  both 
the  parties  litigant  in  that  case  are  before  the  court,  it  does 
not  appear  material  which  of  them  may  finally  be  entitled  to 
the  price.  The  Teal  owner  became  the  creditor  of  Zacharie 
for  the  amount  of  the  purchase. 

We  cannot,  therefore,  recognise  this  as  a  case  excepted 
from  the  operation  of  the  general  rule  Settled  in  the  cases  of 
De  Ende  vs.  Moore^  2  Martin^  J^,  S.,  336,  and  of  Lafon^s 
Executors  vs.  PhiUips^  2  Martin,  JV*.  <S.,  224,  and  which  it  is 
admitted  is  at  this  time  consonant  to  the  positive  legislation 
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of  the  state.  That  rule  is  in  fact  but  a  corollary  from  the  EAJiTEiiif  Dibt. 
admitted  principle,  that  the  property  of  the  debtor  is  the  Febntary^  i836. 
common  pledge  of  his  creditors,  and  that  on  his  decease  the  unos 
pledge  may  be  reduced  to  money  for  their  common  benefit,  itoikaub 
under  the  authority  of  the  Court  of  Probates,  and  its  proceeds  purehuer  be- 
distributed  by  the  administrator  among,  them,  according  to  ^'tto  Wm%ho*i8 
their  rank  as  privileged,  hypothecary  or  chirographic,  thereby  decreed  to  be 
forming  a  real  concurso  to^  which  all  are  parties.  If  the  But  at  the  deaui 
property  be  sold  to  pay  the  creditors,  as  well  hypothecary  as  ^nSjemSmSmT 
simple,  upon  what  principle  can  the  mortgage  creditor  pretend  wad  »  «ie  of 

1        ....      1  'ii         «  1  •        1       ^"'*  property  by 

that  his  onginal  mortgage  stui  exists  on  the  property  in  the  order  of  the 
hands  of  the  purchaser  1  The  creditor  may  indeed  complain  ^^^  ^,^  J^^ 
that  under  the  existing  laws  his  rights  may  be  at  the  mercy  g*8«^"  '^f"' 

"       ®  .  and  the  pureha- 

of  faithless  executors,  administrators  or  syndics.  But  a  eer  takes  it  free 
purchaser  at  probate  sale  may  well  parry  such  "an  argument.  The  ^^or^^ 
by  answering  that  such  administrator  is  no  agent  of  his,  and  ^1^^  ^  ^* 
it  is  not  his  fault  if  through  a  defect  in  the  law  itself,  or  the  hands  of  the  ad- 
want  of  vigilance  in  the  creditors,  the  money  he  has  paid  for  ™*°' 
the  property  purchased  is  liable  to  be  wasted,  squandered  or 
embezzled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


LEEDS  V8,  ZERINGUE. 

APPEAL    FROM   THE    COURT   OF    THE    FIRST   JUDICIAL    DISTRICT. 

Where  a  workman  makes  a  piece  of  machinery  to  order,  and  it  is  alleged 
by  the  employer  that  it  does  not  suit  the  purpose  intended,  and  it  is  not 
objected  that  it  was  unskilfully  made,  the  former  will  be  entitled  to 
recover  the  price  of  his  work. 

The  plaintiflT  brought  his  action  on  an  account  stated 
against  the  defendant,  for  furnishing  a  sugar-mill  roller, 

26 
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£asteiui  DitT.  spur  wheel,  &c.,  amounting  to  four  hundred  and  fifty-three 
Febmary,  1836.  dollars,  for  which  he  prays  judgment 

LBUM  The  defendant  pleaded  a  general  denial.     The  evidence 

snmreinE.  showed  that  when  the  roller  of  defendant's  sugar-mill  broke, 
he  told  a  Mr.  Abbot,  his  engineer,  to  procure  another  from 
one  of  the  foundries  in  New-Orleans.  He  at  last  found  one 
at  the  plaintiflPs,  which  had  been  used  and  received  some 
damage,  but  he  was  of  opinion  it  could  be  made  to  suit  the 
mill,  by  being  turned  and  altered.  That  he  directed  the 
plaintiff  to  have  it  turned,  and  informed  the  defendant,  who 
said  it  was  very  well,  and  to  hurry  on  with  it,  as  there  was  no 
time  to  lose.  He  sent  the  roller  to  the  plantation  and 
remained  in  town  to  procure  another  roller  for  defendant,  at 
the  foundry  of  Mr.  Parker.  It  was  put  in  the  mill  the  next 
day,  in  his  absence,  and  the  day  after,  the  defendant  sent  it 
back  to  the  landing  where  it  had  been  sent  by  the  plaintiff, 
saying  it  was  an  old  one,  aud  would  not  suit  him. 

The  overseer,  who  placed  the  roller  in  the  mill,  said  it 
would  not  fit  the  place  intended,  by  about  an  inch.  That 
the  defendant  stated  to  Abbot,  the  engineer,  if  the  plaintiff 
would  make  the  necessary  repairs  on  the  roller,  so  as  to  make 
it  suit  the  mill,  he  would  take  it.  He  was  much  in  want  of 
one  to  take  off  his  crop.  He  sent  it  back  the  day  after  he 
had  received  it.  The  defendant,  when  he  sent  Abbott  for  a 
roller,  directed  him  to  go  to  F9ucher'8,  and  then  to  Parker's 
foundry,  and  not  to  go  to  plaintiff's. 

Foucher,  a  witness  for  defendant,  saw  the  roller  at  the 
landing  and  examined  it;  was  of  opinion  it  was  not  worth 
any  thing,  and  he  would  not  use  it  in  his  sugar-mill  at  all. 

Abbot,  examined  by  plaintiff,  and  asked  if  in  his  opinion 
the  roller  in  question  would  with  some  alterations  serve  to 
take  off  the  defendant's  crop,  says,  in  his  opinion,  it  would, 
with  two  or  three  hours  work,  and  be  made  to  last  three  or 
four  years.  He  estimates  roller  and  appendages  as  worth 
three  hundred  and  fifty  dollars. 

This  is  the  substance  of  the  testimony.  The  district  judge 
who  tried  the  cause  in  the  first  instance,  gave  judgment  in 
favor  of  the  defendant.     The  plaintiff  appealed. 
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Loekettj  for  the  plaintiff.  Eastebx  Dist. 

1.  In  this  case  the  defendant  sent  his  engineer  to  plaintiff^s  f'g^>T<«ry>  i836. 


foundry,  for  a  sugar-mill  roller;  and  had  the  articles  made  and         lseos 
repaired,  as  requested.     The  work  was  made  according  to     zkhinoub. 
direction.    The  engineer  was  the  agent  of  the  defendant, 
who  is  bound  by  his  acts. 

2.,  There  is  no  evidence  of  fault  or  bad  workmanship  on 
part  of  plaintiff.  The  engineer  says  the  roller  was  good,  and 
he  could  have  fixed  it  in  two  or  three  hours  to  suit  the 
purposes  of  the  defendant. 

3.  The  defendant  undertook  to  put  up  the  machinery 
himself,  without  his  engineer,  and  failed.  It  was,  in  fact, 
his  fault  if  the  work  did  not  suit. 

Derbignyy  for  defendant. 

1.  The  engineer  was  not  authorised  to  purchase  the  mill 
roller  from^the  plaintiff's,  and  was  not  an  agent;  on  the 
contrary,  the  defendant  expressly  directed  him  not  to  purchase 
there,  but  to  get  the  roller  at  Foucher's  or  Parker's. 

2.  But  admitting  his  agency,  it  did  not  deprivB  the 
defendant  of  the  right  to  refuse  receiving  an  old  roller  that 
had  been  used  in  other  mills  and  damaged.  By  buying  such 
an  article  of  machinery,  the  agent  exceeded  his  powers  and 

did  not  bind  the  defendant  ^ 

3.  The  engineer  proves  his  own  agency,  and  by  his  own 
testimony  is  trying  to  establish  the  liability  of  the  defendant. 
He  is  not  a  disinterested  witness.  If  the  roller  had  been  sold 
to  defendant,  he  would  have  had  the  right  to  return  it  when 
he  discovered  it  was  damaged. 

Martmy  /.,  delivered  the  opinion  of  the  court. 

This  IB  an  action  instituted  by  the  plaintiff,  who  carries  on 
the  business  of  an  iron  foundry,  to  recover  from  the  defendant 
the  price  of  a  sugar-mill  roller  and  spur  wheel,  which  he 
delivered  to  the  agent  of  the  lat^r. 

The  defendant  resists  this  claim  on  the  ground  that  the 
roller  was  unfit  for  the  use  to  which  it  was  intended  to  apply 
it,  as  it  did  not  fit  the  place  in  the  mill  where  it  was  to  be 
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LBEDB 
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Eact^bx  Dist.  placed.     It  is  not  pretended  or  insisted,  that  it  was  wholly 
f^sffruanf,  1836.  useless,  or  that  it  was  unskilfully  and  inartificially  made ; 

but  only  that  it  conld  not  be  fitted  in  the  mill,  for  which 
purpose,  it  is  alleged,  it  was  procured. 

From  the  evidence  exhibited  in  the  record,  it  appears  this 
roller  was  chosen  by  the  agent  of  the  defendant  at  the 
plaintifi^'s  foundry,  and  under  his  directions  it  was  turned  to 
a  proper  size,  and  adapted  to  the  shape  suitable  to  be  used  in 
the  sugar-mill.  This  agent  was  the  engineer  of  the  defendant 
when  the  roller  of  his  sugar-mill  broke,  and  was  directed  to 
get  a  new  one  at  one  of  the  foundries  in  the  city.  It  is  not 
very  clear  from  the  defendant's  own  witnesses,  that  it  could 
not  have  been  adapted  to  the  sugar-mill,  which  would  have 
enabled  him  to  grind  up  his  crop  of  cane,  provided  the  proper 
means  had  been  made  use  of,  after  it  was  obtained.  The 
defendant's  engineer,  who  procured  the  roller,  was  of  opinion, 
and  so  told  his  employer,  that  he  could  by  a  few  hours'  work 
make  it  suit  the  purpose  intended. 
Where  a  It  appears  the  plain tifi*  did  all  he  was  required  to  do.  The 
r^^^m^  objection  made,  was,  that  the  roller  did  not  suit  the  mill  in 
chmery  to  order,  place  of  the  first  One.     The  plaintiff  did  not  undertake  to 

and  It  IS  alleged  *  n       ^       i  -n         t  •         ■         •  ... 

bv  the  employer  prepare  the  roller  for  the  mill,  otherwise  than  by  making  it 
wU  ^^purpow  according  to  the  directions  of  the  agent  of  the  defendant,  who 
iotendld,  and  u  ^as  present 'and  ordered  it.  The  plaintiff  is,,  tlierefore, 
that  it  iras  un-  entitled  to  recovcr  the- price  of  his  work. 

ritilfuUj   made, 
the  former  will 

^  *"^AetnS  ^^  ^^  therefore,  ordered,  adjudged  and  decreed,  that  tlie 
of  his  work.       judgment  of  the  District  Court  be  annulled,  avoided  and 

reversed ;  and  that  the  plaintiff  do  recover  of  the  defendant, 
the  sum  of  three  hundred  and  fitly  dollars  with  interest,  and 
costs  in  both  courts. 
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Kabtjcuk    D18T. 
March,  1836. 


CAR&OLLTON  RAIL  UOAD  COMPANY.  V8,   AVART  ET  AL. 

'  APPEAL  FROM   TUK   PARISH  COURT  FOR  THE   PARISH  AND  CITY   OF 

NBW-0RLRAN8. 

The  ikct  of  a  rail  road  company  having  possessed  themselves  of  a  strip  of 
land  through  the  plantation  of  the  defendanti  and  constructed  the  road 
through  it,  does  not  preclude  their  instituting  suit  afterwards  and  having 
the  land  adjudged  to  them,  on  assessment  and  payment  of  the  damages 
sustained  by  the  owner,  according  to  the  provisions  of  their  charter. 

This  is  an  action  to  condemn  a  portion  of  land  belonging 
to  the  defendants,  through  which  the  New-Orleans  and 
CarroUton  rail  road  runs  for  the  use  and  occupation  of  the 
rail  road.  The  condemnation  of  the  land  in  question  i^ 
sought  under  the  5th  section  of  the  act  chartering  the 
company,  in  18S3.  The  clause  immediately  invoked  in  this 
suit,  reads  as  follows : 

'*  If  the  company  cannot  agree  with  the  owners  of  lands 
which  may  be  wanted  for  the  construction  of  the  road,  the 
court  shall  summon  a  jury,  to  examine  the  land  required  for 
the  road,  after  ten  days'  notice  to  the  owners,  to  ascertain  the 
damages  they  may  sustain  by  the  appropriation  of  such  land 
to  the  uses  required  by  said  company,  and  certify  the  same 
to  be  a  true,  fair  and  impartial  valuation  and  assessment, 
describing  the  land  condemned,''  &c.  *^  And  such  valuation 
or  assessmept  when  foid  or  dq[>osUed  in  court  for  the  owner 
of  said  land,  shall  entitle  the  company  to  the  right,  title  and 
estate  and  interest  in  the  same  as  fully  as  if  it  had  been 
conveyed  by  the  owners  of  the  same,"  &c. 

The  company  prays  for  the  condemnation  and  appropriation 
to  their  use  of  so  much  of  the  lands  of  the  defendants  for  the 
construction  of  their  road  as  is  authorised  by  their  charter,  on 
paying  such  damages  as  shall  be  awarded. 

The  defendants  excepted  and  denied  the  right  of  the 
company  to  subject  them  to  the  present  proceedings,  because 
said  company  having  forcibly  and  without  consent  taken 
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Eastshh  Dist.  possession  of  their  laads  and  constructed  their  road  thereon, 

March,  1836.   without  having  paid  them  any  indemnity,  are  answerable  in 

cAuoLLTov    damages  for  the  trespass  and  can  exercise  under  their  charter 

^^^^  ^^  ^'   in  respect  to  these  defendants,  none  of  the  privileges  granted 

thereby,  &c^ 

It  was  admitted  by  (he  counsel  for  the  plaintiffs  that  the 
Rail  Road  Company  had  already  taken  possession  of  the 
tracts  of  land  belonging  to  the  defendants,  and  specified  in 
the  petition,  and  had  constructed  the  road  thereon. 

The  case  was  tried  on  the  exception  of  the  defendants 
and  admission  by  the  plaintiffs.  The  parish  judge  sustained 
the  exception,  and  the  plaintiffs  appealed. 

J.  SMelly  for  the  plaintiffi. 

EustiSy  contra. 

1.  That  aU  the  provisUms  of  the  charter  authorising  the 
company  to  take  lands  for  the  purposes  of  a  rail  road,  were 
predicated  on  the  supposition  that  the  company  should  not  be 
mposseesion  of  the  lands.  This  is  the  only  case  in  which  the 
company  can  exercise  the  extraordinary  rights  given  in  the 
charter,  it  being  the  only  case  provided  for  therein. 

2.  By  the  charter,  no  right  qf  eniry  on  lands  is  given,  and 
the  company  is  bound  to  resort  to  the  ordinary  remedy  for 
forced  expropriation.    See  Lowriana  Code^  orHck  489. 

S.  The  allegations  in  the  exception  must  be  assumed  to 
be  true  for  the  purpose  of  testing  their  sufficiency  as  matters 
of  exception.  The  forcible  and  unauthorised  taking  of 
possession  of  the  land  by  the  company  preclude  them  from 
resorting  to  the  summary  remedy  authorised  by  the  charter, 
which  was  limited  to  cases  in  which  the  property  is  in  the 
possession  of  the  owner,  and  in  which  the  company  seeks 
peaceably  and  lawfully  to  divest  the  owner  of  it  o/ier  paying 
him  a  reastmabk  mdemniiy. 

y 

JUathewSy  J.,  delivered  the  opinion  of  the  court. 

The  present  suit  is  instituted  in  pursuance  of  the  5th 
section  of  the  act  of  incorporation  approved  on  the  9th  of 
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February,  18S3.  This  section  of  the  law  authorises  the 
corporation,  in  the  event  of  not  being  able  to  obtain  from' the 
proprietors  of  land,  through  which  the  road  might  necessa- 
rily pass,  a  title  by  purchase  or  in  any  other  manner,  to  apply 
to  the  District  Court  of  the  first  judicial  district,  or  to  the 
Parish  Court  of  the  parish  and  city  of  New-Orleans,  for  the 
purpose  of  having  a  jury  summoned  to  assess  the  damage 
which  may  be  occasioned  to  proprietors  for  such  extent  of 
land  taken  from  them  as  is  deemed  by  the  law  necessary  for 
the  construction  of  the  road,  and  in  this  way  to  obtain  titles. 

Previous  to  the  commencement  of  the  present  proceedings, 
the  Rail  Road  Company  had  obtained  possession  of  a  quantity 
of  land  sufficient  for  their  purposes  in  making  the  road,  on 
parcels  of  ground  or  small  tracts  of  land  belonging  to  the 
defendants,  and  had  actually  made  the  road  through  these 
premises. 

This  circumstance  is  made  the  basis  of  an  exception  to  the 
legality  of  the  present  proceeding  of  the  plaintiffs,  to  obtain 
title  to  the  property  of  which  they  are  thus  in  possession. 

The  exception  was  sustained  by  the  court  below  and  the 
plaintiffs  appealed. 

The  evidence  of  the  case  does  not  show  the  manner  in 
which  they  obtained  possession,  whether  forcibly  or  by 
consent  of  the  defendants.  But  it  must  be  presiilhed  from 
the  present  pursuit  to  obtain  title,  that  the  possession  which 
the  plaintiflSb  now  hold  is  not  based  on  any  title. 

How  this  naked  possession  can  preclude  them  from  taking 
the  steps  authorised  and  prescribed  by  the  act  to  obtain  tides, 
we  cannot  conceive.  There  is  no  penalty  of  this  kind 
denounced  in  the  law  itself  as  a  consequence  of  taking 
property,  nor  are  we  acquainted  with  any  provisions  of  the 
general  laws  now  in  force  in  this  state  from  which  such 
penahy  or  prohibition  may  be  deduced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  reversed  and  annulled ;  and 
it  is  further  ordered,  adjudged  and  decreed,  that  the  cause  be 
remanded  to  said  court  to  be  tried  on  its  merits,  and  that  the 
appellees  pay  the  costs  of  this  appeal. 


EUI-KHN    DiST. 

March,  1836. 

CARBOLLTOK 
HAIL  ROAD  CO. 

TW. 
▲TABT  KT  AL. 


The  faet  of  a 
rail  road  compa- 
ny haying  pos- 
sessed them- 
selres  of  a  strip 
of  land  through 
the  plantation  of 
.the  defendants, 
and  oonstracted 
the  road  through 
it,  does  not  pre- 
clade  their  in- 
stituting suit  af- 
terwards, and 
hairing  tl&e  land 
adjudged  to 
them,  on  assess- 
ment and  pay- 
ment of  the  oam- 
ages  sustained 
hy  the  owner, 
aeeording  to  the 
proTisions  of 
their  charter. 
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I 

» 

EASTRRlf    DlflT. 

•MarvA,  1836. 


FHILUS,  f.  w.  c. 
aKNTTlf. 


PHILLI8,  f.  W.  C.  V9,  6ENTIN. 
APPEAL   PROM   THE   COURT  OF  THE   FIRST  JUDICIAL   DI0TRICT. 

A  colored  penon  shown  to  be  a  ttoAu  libtra^  in  Pennsylvania,  and  now  past 
the  age  at  which  she  was  to  become  free,  according  to  the  conditions 
under  which  she  was  held  in  serritade,  and  who  had  resided  in  another 
free  state,  with,  or  by  consent  of  her  owner,  u  iherehyfru. 

Damages  will  not  be  awarded  against  an  innocent  purchaser  of  a  eoloicd 
person  as  a  slave  who  recovers  her  freedom.  It  would  be  otherwise 
against  the  person  who  first  violated  her  rights,  by  selling  her  as  a  slave. 

This  is  a  suit  to  obtain  freedom.  The  plaintifl^  a  woman 
of  color,  alleges  she  was  born  free  in  the  state  of  Pennsylvania, 
and  that  she  and  her  two  young  children  are  held  in  slavery 
by  the  defendant.  She  prays  that  she  and  her  children  be 
adjudged  free,  and  allowed  five  hundred  dollars  as  damages 
for  their  illegal  detention  in  slavery. 

The  defendant  alleges  the  plaintiff  and  her  children  are 
slaves,  and  that  he  purchased  them  as  such,  by  public  6r 
notarial  acl,  passed  before  the  parish  judge  of  East  Baton 
Rouge,  a^d  prays  that  Leon  Bonnecaze,  his  vendor,  be  called 
in  warranty. 

Bonnecaze  pleaded  various  matters  not  material  to  be 
stated. 

The  facts  of  the  case  are  briefly  recapitulated,  from  the 
testimony  produced,  by  the  district  judge  who  tried  it 

^*  The  evidence  in  this  case,  appears  to  me  to  establish 
that  the  plaintiff,  a  black  woman,  was  in  the  year  1814, 
and  when  she  was  of  the  age  of  fifteen  years,  bound  as  an 
indented  servant  at  Philadelphia,  to  one  Page,  to  serve  till  she 
was  twenty -eight  years  of  age ;  that  after  living  a  year  and 
a  half  at  Philadelphia,  she  was  taken  to  Pittsburgh,  in 
Pennsylvania.  That  in  the  autumn  of  1816,  Page  trans- 
ferred the  time  of  service  of  plaintiff  to  Thomas  W.  Bakewell, 
who  at  that  time  married  his  daughter.     Bakewell  took  the 
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plaintiff  to  Louisville,  and  in  or  about  1819,  transferred  her  Rasvkhn  Dot. 

lime  of  service  to  one  Zuina,  who  lived  at  Cincinnati ;  she   March,  i8S6. 

remained  at  Cincinnati  some  time,  when  Zuma  took  her  to  philus,  f.  v.  e. 

St.  Louis,  where,  after  some  time,  he  sold  her  term  of  service       «^^^. 

to  one  Sutton.     She  disappeared  from  St.  Louis  in  the  latter 

end  of  1822,  and  the  next  trace  we  have  of  her,  is,  that  she  ,      ^ 

is  sold  in  December,  1823,  by  Reddipg  Herring  to  one  B. 

Rhodus ;  from  Rhodus,  in  1824,  she  passed  to  Sarah  Roweli» 

at  the  sale  of  whose  succession,  in  1830,  Bonnecaze  became 

hef  owner,  who,  in  1831,  sold  her  to  Grentin,  against  whom 

the'  present  suit  is  brought  for  her  liberty.     The  plaintiff 

alleges  herself  to  be  a  free  person,  and  not  a  slave,  and  alleges 

herself  to  have  been  born  free. 

^*  There  is  no  evidence  that  she  was  bom  free,  but  the 
person  in  whose  possession  we  first  find  her,  held  her  as  a 
person  indented  to  service  till  twenty-eigHt years  of  age,  which 
term  has  elapsed.  She  was  in  like  manner  held  as  an 
indented  servant  by  Bakewell,  Zuma  and  Sutton,  sue* 
eessively;  she  also  resided  with  Zuma,  in  Ohio,  a  state 
where  slavery  has  never  existed ;  this  fact,  according  to  the 
principle  to  that  effect,  established  in  the  case  of  Forsyth  vs. 
Jfash,  4  Martin,  would  entitle  the  plaintiff  to  her  liberty.  If 
plaintiff  was  an  indented  servant  in  the  hands  of  Page, 
Bakewell,  Zuma  and  Sutton,  it  is  not  seen  how  she  could 
afterwards  become  a  slave.  The  plaintiff  and  her  children, 
seem  entitled  to  a  decree  for  their  freedom. 

^*  This  is  no  case  for  damages ;  since  the  institution  of  the 
suit,  the  plaintiff  at  her  own  instance,  was  taken  out  of  the 
possession  of  defendants.'' 

Judgment  was  entered  accordingly.  The  defendant 
appealed. 

Maybmj  for  the  plaintiff. 

1.  That  the  court  below  decided  correctly  in  admitting  the 
depositions,  to  the  introduction  of  which  bills  of  exception 
were  tendered. 

2.  That'  the  judgment  as  to  the  question  of  freedom,  is 
correct. 

27 
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EimTKitir  DuT.      3.  That  the  court  below  erred  in  not  giving  damages  to 
March,  1836.    ^y^^  plaintiff,  who  prays  that  the  judgment  may  be  so  amended 
FBuus,  f.  w.  e.  by  this  court,  that  damages  may  be  allowed  to  her  to  the 
^'  amount  claimed. 


GBNTIK. 


Strawbridge,  contra. 

McUhewSj  J.y  delivered  the  opinion  of  the  court 

In  this  case  the  plaintiff,  held  in  slavery  by  the  defendant, 
claims  her  freedom ;  her  right  to  it  is  denied,  and  several 
persons  who  had  sold  her  as  a  slave  at  different  times  were 
successively  called  in  warranty,  &c.  The  court  below 
rendered  a  judgment  declaring  her  free  and  from  which  the 
present  appeal  is  taken. 

The  decision  of  the  case  depends  principally  on  matters  of 
fact ;  and  the  evidence,  as  it  comes  up  to  this  court,  fully 
sustains  the  judgment  of  the  court  below.  The  record, 
however,  contains  bills  of  exception  to  its  introduction.  The 
only  one  which  we  deem  it  necessary  to  notice  is  that  taken 
to  the  admissibility  of  the  testimony  of  Mrs.  Page,  taken  on 
interrogatories.  An  affidavit  of  one  of  the  counsellors  for  the 
plaintiff  shows  that  the  witness  is  a  resident  of  the  state  of 
Ohio.  It  was,  therefore,  proper  to  take  her  testimony  on 
interrogatories.  Notice  of  the  time  and  place  of  taking  it 
was  legally  given  to  the  counsel  of  the  defendants,  and  it  was 
taken  by  a  person  authorised  to  administer  teths.  Under 
these  circumstances,  it  appears  to  us  that  np  solid  objection 
Aeoioredper-  exists  to  its  admissibility. 

ton  shown  to  be  *' 

ft  ttaiu  Ubera,  This  testimony,  together  with  that  of  many  other  witnesses 
Md  now^'the  (rightfully  admitted)  appearing  on  the  recofd,  shows  that  the 
TO*t^^beoome  P^^'otiff  was  a  stotu  libera  in  the  state  of  Pennsylvania,  that 
free,  according  she  is  uow  past  the  age  at  which  she  was  to  become  free 

to  the  conditions  j.  .      .i  j***^  j  i.«i_i_  i.ij» 

under  which  she  according  to  the  conditions  uoder  which  she  was  held  m 
^de^lnd^  servitude,  and  that  she  resided  some  time  in  the  state  of 
had  resided  in  Ohio,  with  or  by  consent  of  her  owner,  a  state  where  slavery 
state,  with,  or  by  or  involuutary  servitude  is  not  permitted.  She  is,  therefore, 
0^1^*1*  </j«^  clearly  now  free.  Damages  were  claimed  on  her  part  against  • 
fi^'  those  who  held  her  in  slavery,  which  were  not  decreed  by 
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Che  judgment  of  the  court  below.      This  claim  is  here  Eastkhjv  Dist. 
repeated  in  the  answer  on  the  appeal.    We  think  they  ought   •^"^^^»  '^^^- 
not  to  be  allowed  against  the  defendant  or  any  of  the        dotft 
warrantors,  except  the  vendor  who  first  violated  her  rights  by       b™e. 
eeUing  her  as  a  slave  for  hfe  ;  he  would  be  liable  to  vindictive     Damages  wiU 
damages  in  a  suit  regularly  brought  for  that  purpose.     But  ^\^i m^^ 
it  does  not  appear  that  he  is  now  before  the  court  in  such  a  *^"^   purchaser 

.  of  a  colored  per^ 

manner  as  to  authorise  judgment  against  him  for  damages  in  son  as  a  slave 
favor  of  the  (plaintiff.  AH  others  who  have  had  her  in  their  fJeedom7^**S 
possession  aj^ar  to  have  been  possessors  in  good  faith.  ^?J^^  ^^ns^Se 

person  who  first 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  righVhy  selling 
judgment  of  the  District  Court  be  affirmed,  with  costs.  ^^  as  a  slave. 


DUFFY  V5«    BTRNE. 

! 

AFFBAL  FAOH   THE  OOUET  OF    THB   FIRST  JUDICIAL  OIBT&ICT. 

\  Where  the  plaintiff  failed  to  prove  that  he  done  certain  work  for  the  defen- 

I  dant  agreeably  to  a  specific  agreement  as  alleged;  and  also  failed  to 

show  that  his  work  was  beneficial  to  the  latter,  he  cannot  recover,  either 
on  his  contract  or  a  quantum  meruti,  but  will  be  non-suited. 

This  is  an  action  to  recover  from  the  defendant  the  sum  of 
nine  hundred  and  eighty-nine  dollars  and  sixty-five  cents,  for 
work  and  labor  done  in  the  month  of  December,  1834,  by 
ditching  in  front  of  the  property  of  the  latter  in  the  city  of 
Lafayette,  &c.  The  plaintiff  alleges  he  done  this  work  at 
the  special  instance  and  request  of  the  defendant,  which  will 
more  fully  appear  by  an  account  annexed. 

There  was  a  general  denial  pleaded.  The  evidence  is 
correctly  noted  and  stated  in  the  opinion  of  the  court.  The 
district  judge  was  of  opinion,  the  evidence  showed  that  the 
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ZAaraxM  Dm.  plaintiff  waa  entitled  to  four  hundred  and  ninety^four  dollars 
■^^"'^  1*^^-   and  eighty-two  cents.    Judgment  was  rendered  accordingly. 
DuiTT        The  defendant  appealed. 


tw. 


Jlf^iStifMy,  for  the  plaintiff. 

Pektey  contira. 

BuUard  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  labor  done  in 
ditching  round  certain  lots  of  the  defendant,  at  his  special 
instance  and  request.  The  defendant  pleaded  the  general 
denial.  The  plaintiff  recovered  about  half  the  sura  demanded 
by  him,  and  the  defendant  appealed. 

The  only  contract  proved,  was  that  the  plaintiff  might  do 
f^uch  ditching  round  the  lots  as  might  be  ordered  by  the  police 
jury  of  the  parish  of  Jefferson,  and  be  was  instructed  to  apply 
to  Mr.   Charbonnet  for  instructions.     After  the  ditching 
was  done,  the  defendant  told  the  plaintiff  that  if  he  would 
procure  a  certificate  from  Mr.  Charbonnet,  that  the  work  was 
done  in  conformity  to  the  orders  of  the  police  jury  of  Jeffer- 
son, he  would  pay  it.     No  such  police  regulation  is  shown, 
nor  does  it  appear  that  Charbonnet  gave  to  the  plaintiff  any 
Where    the  instructions.     The  plaintiff  has,  therefore,  failed  to  show  any 
fo^rowB  that'he  P^^^**®  Contract  which  entitles  him  to  recover.     Nor  is  it 
doDe      ceitain  shown  that  the  work  done  has  benefited  the  defendant     On 
fen^ant,  agree-  the  Contrary,  it  would  appear  from*lhe  testimony  of  the  wit- 
fic*^  meement  ^^sses,  that  the  ditchcs  are  not  deep  enough  to  drain  the  lots, 
■»  ""^i^  *"^  ^^^  ^^^  neither  required  by  any  police  regulation  nor  of  any 
■how  that   his  Utility  to  the  owner.     Some  of  the  witnesses  even  tell  us  that 
fioW  to'the^iat^  ^^  would  cost  more  to  drain  the  lots  now,  than  if  no  ditches 
ter,  he  cannot  re-  had  been  dug,  as  they  are  filled  with  water. 

©over,  either  on  w  .» 

hit  contract   or 

^mSt,  f^oTl^      I^  i%  therefore,  ordered,  adjudged  and  decreed,  that  the 
be  Don-8uited.     judgment  of  the  District  Court  be  reversed  and  annulled,  and 

that  there  be  judgment  in  favor  of  the  defendant,  as  in  the 
rase  of  a  non-suit,  with  costs  in  both  courts. 
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ExtncsRff  Dm, 

March^  1836. 


■TlULWBmilMS 
TVMSEVL  XT  AL. 


STRAWBRIDGE    VS.    TURNER   ET   AL. 


ArPBAL  PftOM  TBE  PAftltH  GOUKT  FO&  THK  PAB.IBH  AMD  CITY  OF 

NXW-OBXKANB. 


Where  the  owners  of  a  steam-boat  saffered  a  slave  to  be  employed  as  a 
hand  on  boards  by  the  captam,  without  the  authority  and  consent  of  his 
owner,  and  he  was  accidentally  drowned :  Held^  that  the  owners  of  the  « 
boat  were  responsible,  and  liable  to  pay  his  value,  because  by  usinj^  due 
diligence  they  might  have  prevented  the  illegal  employment  of  the  slave, 
but  did  not. 

This  is  an  action  by  the  plaintiff  to  recover  from  the 
defendants,  owners  of  the  steam-boat  Chesapeake,  the  value 
of  a  slave  alleged  to  have  been  illegally  employed  by  the 
captain  of  the  boat,  as  a  hand,  without  the  authority  or  consent 
of  the  plaintif]^  and  while  in  this  service,  was  drowned. 

This  cause  has  once  before  been  in  this  court.  See  8, 
Louiriana  Reports^  5S7.  On  its  return  to  the  Parish  Court, 
the  plaintiff  bad  leave  to  amend  his  petition,  by  adding  to  his 
former  allegation  the  further  one,  **  which  act  of  the  said 
master,  the  said  owners  might  have  prevented,  by  using  due 
diligence." 

The  cause  was  again  submitted  to  a  jury  who  returned  a 
verdict  of  seven  hundred  doHars  for  the  plaintiff.  From 
judgment  rendered  thereon,  the  defendants  appealed. 

Strawbridge^  in  propriA  pers(m&. 

Preston,  for  the  defendants. 

1,  This  case  presents  purely  a  question  of  law.  The  facts 
proved  by  the  plaintiff  and  defendants  are  substantially  the 
same.  Indeed,  I  will  suppose  the  plaintiff  to  have  proved 
precisely  what  he  alleges  in  his  petition,  ^*  that  Wright "  (the 
master)  ^*  received  on  board  said  boat  a  slave  named  Stephen, 
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EisTBif  DitT.  the  property  of  your  petitioner,  and  continued  to  employ  him 

March,  1836.    ag  a  hand  on  hosLtd  said  boat  to  Alexandria  and  elsewhere," 

nKAwamiMT  {^^^  ^  back)  '^  without  the  knowledge  or  permission  of  peti- 

^'  tioner,  which  aeU  of  said  moiter  the  said  owners  might  have 

prevented  by  using  due  diligence." 

2.  To  render  the  defendants  liable  on  the  allegation  in  the 
petition,  the  loss  must  be  caused  by  their  act,  or  occasioned 
by  their  negligence,  imprudence,  or  want  of  skill.  Lamtiana 
Codty  2294,  2295.  The  damage  must  be  immediately 
eaiised  by  the  act,  &c.  itself.     11  TouUier  Jfo.  117. 

8.  It  is  alleged  further,  in  the  petition,  that  *^  when  the 
plaintiff  had  said  slave  arrested  on  board  said  bo^t,  in 
endeavoring  to  escape,  said  slave  fell  or  jumped  overboard, 
and  was  drowned." 

This  drowning  was  not  caused  by  the  hiring  of  the  slave, 
but,  in  the  words  of  the  petition,  by  *^  his  attempting  to  escape 
when  arrested."    It  was  caused  entirely  and  immediately, 

Fir$t  By  the  unskillful  manner  in  which  the  master 
attempted  to  arrest  the  slave. 

Second.  By  the  physical  force  of  the  slave  overcoming  that 
of  his  captors. 

Third.  By  the  evil  disposition  of  the  slave,  which  prompted 
him  to  risk  his  life  rather  than  be  arrested.  For  none  of 
these  acts  are  the  defendants  responsible. 

4.  The  captain  (Wright)  being  utterly  unable,  from  the 
nature  of  his  situation,  to  hire,  personally,  every  man  to  be 
hired  on  a  coasting  boat,  charged  his  mate  to  procure  firemen, 
and  in  doing  so,  cautioned  him  **  not  to  hire  any  slaves,  unless 
they  produced  satisfiictory  proofs  of  the  consent  of  their 
masters."  This  is  the  only  connexion  he  had  with  the  act 
which  it  is  alleged  caused  the  damage.  Can  he  be  rendered 
liable  for  this  1 

5.  The  slave  was  a  runaway,  as  is  proved,  and  was  arrested 
where  he  was  hired,  by  his  master,  in  an  unskillful  manner. 
*'That  want  of  skill,  connected  with  the  physical  force  and 
bad  disposition  of  the  slave,  caused  the  loss"  which  it  is  now 
attempted  to  be  inflicted  on  the  owners,  through  the  acts  of 
the  master. 
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MarHnf  J.,  delivered  the  opinion  of  the  court.  EAmav  Bist^ 

The  plaintiff  claims  the  value  of  a  slave,  employed  as  a  ■^^'^  ^*^- 
hand  oa  board  the  steam-boat  Chesapeake,  by  the  defend-  'Trmlwnmn 
ants,   (without  his  authority  or   ccfnsent,)   and  who  was  ^^j^^'^^ 
drovmed  by  jumping  or  falling  overboard.    This  case  was 
before  this  court  last  year,  and  remanded  for  a  new  trial. 
See  8  Louisiana  Reports^  537. 

After  the  cause  was  remanded,  and  before  the  second 
trial,  the  plaintiff  amended  his  petition,  by  the  addition  of 
an  averment,  that  the  defendants,  by  due  diligence,  might 
have  prevented  the  slave  being  employed  as  a  hand.  The 
parties  went  to  trial  on  this  additional  allegation  to  the 
former  cause  of  action.  There*  was  a  second  verdict  and 
judgment  for  the  plaintiff,  and  the  defendants  appealed. 

The  fact  of  the  slave  being  employed  as  a  hand  on  board 
the  steam-boat,  was  fully  proved.  It  further  appears,  that 
the  plaintiff,  on  hearing  his  slave  was  on  board,  went  there 
with  the  intention  of  arresting  him,  and  in  the  attempt,  the 
boy,  in  endeavoring  to  effect  his  escape,  fell  overboard  and 
was  drowned. 

The  defendants'  counsel  urged  with  some  earnestness,  in 
the  argument  of  the  case,  that  the  hiring  and  employment 
of  the  slave,  was  not  the  immediate  cause  of  the  drowning ; 
but  that  it  was  occasioned  immediately  by  the  pursuit  of  the  ownwt^^of  ^ 

master.  iteim-boBt    nf- 

fered  a  dave  to 


The  plaintiff  on  the  other  hand,  produced  evidence,  which  be  empiOTed  m 
shows  clearly  the  want  of  due  diligence  in  the  owners  of  the  b^e^^i^Sn^ 
steam-boat,  in  suffering  the  slave  in  question  to  be  engaged  T>tiipat  ifae  «a- 
for  several  days,  in  unloading  and  loading  her  in  the  city  of  Mot  of  hia  own- 
New-Orleans,  where  they  resided.  This  they  could  have  ^  aeddentaiiT 
prevented  and  did  not.  i™7??* '  ^^ 

*  that  the  owners 

The  plaintiff  has  had  two  verdicts  in  his  favor.  His  slave  of  the  bout  were 
absconded,  and  went  on  board  the  steam-boat  in  an  illegal  luSirto  paj  Us 
and  improper  manner.  He  was  illegally  and  without  2f°*„riD*****^ 
authority  hired  by  the  master,  of  which  fact  the  jury  seem  diiircDee,  thej 
to  have  believed  the  owners  had  notice.  It  does  not  appear  ^^^  Uie^SeT 
that  they  made  toy  inquiry,  whether  he  was  employed  on  S^tiM&^ISS 
board  with  or  without  the  knowledge  and  consent  of  the  ^^  ^^^ 
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EAmwr  Dm.  plaiotiflT,  his  master.    The  verdict  must  therefore  stand,  and 
Mar  (A,  1886.   remain  undisturbed. 

BOHILLA, 

•TWDw^irre.        1^  jg^  therefore,  ordered,  adjudged  and  decreed,  that  the 
MKBLK  CT  AL.    judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


BONILLA,    STNDIi!:,    &C.   V8.    MERLE   ET    AL. 


APPEAL  TROM  THE  PARISH  COURT  FOR  THE  PARISH  AND  CITT  OP 

NEW-ORLEANS. 


A  delegRtion  indades  a  noTatlon  by  the  eztinetton  of  the  debt  dae  from  the 
person  deleptting,  and  the  obligation  contracted  by  the  new  debtor  to  the 
common  creditor. 

Delegation  contains  a  doable  noyation,  where  the  person  delegated  is  the 
debtor  of  the  person  delegating.  The  former,  to  acquit  himself  of  his 
obligation  to  the  latter,  contracts  a  new  obligation  to  the  creditor.  No- 
vation takes  place,  both  of  the  obligation  of  the  person  delegating,  by 
giving  a  new  debtor,  and  of  the  person  delegated,  by  the  new  obligation 
he  contracts  to  the  common  creditor. 

If  the  person  delegated  be  not  debtor  of  him  delegating,  still,  if  he  obligates 
himself  to  pay,  he  is  bound,  and  cannot  resist  payment,  only  saving  his 
recourse  against  the  person  delegating  him, 

So,  where  A  requests  B,  his  factor,  to  pay  C  one  thousand  nine  hundred 
and  eleven  dollars,  who  replies  he  will,  when  jnU  in  funds,  and  advi- 
ses A  he  has  promised  C  to  do  so.  But  the  latter  not  getting  his  money 
as  soon  as  expected,  applied  several  times  to  A,  his  original  debtor,  to 
remit  him  the  money,  and  does  no  act,  in  the  meantime,  to  release  B  from 
his  conditional  promise  to  pay  him :  Held^  that  it  was  a  delegation  of  a 
new  debtor  frdm  A  to  C,  and  B  became  absolutely  bound  on  getting  in 
fiinds. 

The  creditor,  by  the  promise  of  the  person  delegated,  has  two  bound,  to 
either  of  whom  he  may  resort  for  payment.     If  the  ori^rinal  debtor  makes 
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payment  after  delegating  another,  he  will  have  his  recoaree  against  the  Eastkhk  Dist. 
latter;  but  ontil  payment,  his  right  against  the  delegated  debtor  to  the    March^  1836. 
common  creditor,  is  suspended.  boxilla 

BTXniC,  ETC. 

When  fi,  the  defendant,  was  put  in  funds,  he  became  absolutely  bound  to  vt, 

C ;  he  might  haye  again  become  so  to  A,  if  it  was  shown  the  latter  had 
paid  C. 

This  is  an  action  instituted  by  the  plaintifi^  as  syndic  of 
the  creditors  of  one  Carlos  Vidal,  in  Havana,  against  the 
commercial  firm  of  John  A.  Merle  &  Co.,  of  New-Orleans, 
claiming  a  balance  frpm  the  latter  of  one  thousand  nine 
hundred  and  eleven  dollars  and  thirty-seven  cents,  resulting 
from  commercial  dealings  and  transactions  between  them. 

The  defendants  pleaded  the  general  issue,  and  denied  that 
they  were  indebted  to,  or  had  any  funds  of  Yidal  in  their 
hands  whatever. 

The  evidence  showed  that  Yidal  had  consigned  to  the 
defendants  merchandise  to  sell,  as  his  factors,  and  to  employ 
the  proceeds  in  the  purchase  and  shipment  of  goods  to  his 
order  and  directions. 

On  the  12th  June,  1834,  Yidal  wrote  Merle  &  Co.  as 
follows:  ^^ According  to  an  account  which  I  have  this  day 
liquidated  with  Carlos  Magnin,  I  owe  him  one  thousand 
nine  hundred  and  eleven  dollars  and  thirty-seven  cents.  I 
hope  you  will  do  me  the  favor  to  pay  him  the  same,  and  put 
me  in  cash  for  the  amount  of  the  bills  ofexchange,  &c., 
which  W.  B.  Smith  has  sent  to  you,  according  to  his  account 
of  this  date ;  discounting  all  said  bills  and  accounts,  and 
holding  the  proceeds  in  your  hands,  subject  to  my  drafts  at 
sight.*' 

On  the  25th  of  the  same  month,  Merle  &  Co.  wrote  to 
Yidal  on  the  subject  of  the  purchase  of  flour  for  his  account, 
and  in  reply  to  his,  in  which  they  say,  *' You  wish  us  to  put 
in  cash  to  your  account  the  proceeds  of  the  bills  and  accounts 
which  W.  B.  Smith  has  sent  to  us;  and  as  we  have  not  yet 
received  his  instructions  respecting  them,  we  cannot  comply 
with  your  wishes.  Besides,  it  would  not  be  possible  for  us  to 
make  any  advance  on  the  bills,  because  we  cannot  make  use 
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BAsnui  Dmt.  of  them  before  maturity.    Under  these  circmnstances,  we 

Marck^  1836.   have  agreed  with  Mr.  Magnin  that  so  9wm  as  you  $haU  place 

BOMUJL,      ***  mfundSf  we  will  account  to  him  for  the  one  thousand  nine 

sTXDic,  ETC.    hundred  and  eleven  dollars  and  thirty-seven  cents,  which  you 

xMBiB  jrr  Au'  owed  him.'' 

Vigniey  a  witness  for  defendants,  and  a  clerk  in  their  house, 
says,  ^^Yidalnever  answered  this  letter;  that  Vidal's  letter 
was  received  on  the  23d  of  June,  1834,  and  answered,  as  it 
appears  from  the  foregoing  extract,  oq  the  25th  of  the  same. 
On  the  13th  of  September  following,  the  defendants  made 
the  entries  on  their  books,  by  which  it  resulted  that  they  had 
sold  enough  of  the  produce  of  Vidal  to  warrant  them  in 
^  making  the  promise  they  did  to  Magnin,  in  which  they 
'  considered  the  assignment  from  Vidal  to  Magnin  valid.'' 

"That  Magnin  himself  brought  the  letter  of  Vidal  to 
Merle  &  Co.,  and  demanded  the  execution  of  the  assignment. 
He  was  going  to  New-York  and  from  thence  to  Liverpool, 
and  requested  Merle  &  Co.  to  remit  him  Vidal's  funds  to  the 
latter  place,  which  the  former  promised  to  do,  so  soon  as  they 
would  have  sold  Vidal's  produce  to  an  amount  sufficient. 
Vidal  never  answered  Merle  &  Co.  on  the  subject  of  the 
assignment  to  Magnin,  and  Merle  considered  it  as  a  thing 
pjsrfectly  settled." 

On  the  25th  June,  as  above,  Magnin  wrote  from  New- 
Orleans  to  Vidal :  "  No  use  can  be  made  of  the  bills  which 
W.  B.  Smith  has  sent  to  Merle  &  Co.  By  the  first  oppor- 
tunity which  will  oflfer  for  New-York,  I  beg  you  to  remit  to 
Mr.  W.  Merle  the  one  thousand  nine  hundred  and  eleven 
dollars  which  you  have  belonging  to  me.  I  would  be  pleased 
if  you  could  procure  a  bill  at  eight  dayf  sight.  I  leave  the 
day  aftjer  to-morrow  for  New-York." 

On  the  15th  July,  Vidal  acknowledges  the  receipt  of 
Merle  &  Co.'s  letter  of  the  25th  June.  He  says,  **Ab 
respects  the  funds  which  W.  B.  Smith  has  placed  in  your 
hands  in  bills,  one  is  already  due,  which  I  hope  will  have 
been  collected  without  difficulty.  I  hope  you  will  place  the 
same  to  my  credit,  as  he  instructs  you  in  the  enclosed  letter; 
and  as  to  the  two  bills  of  exchange  which  fell  due  in  Sep- 
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tember  and  NovemMk*,  as  they  are  endorsed,  you  can  easily  Eaitxiu>7  Dist. 
buy  flour  with  them,  and  in  that  case  ship  it  to  me  by  the  first  -^«>^^*»  '^6. 
Spanish  vessel.'* 

On  the  7th  August  following,  Magnin  wrote  to  Vidal  from 
New-York,  saying,  "  I  am  very  much  surprised  not  to  have 
received  an  answer  to  the  letter  which  I  sent  to  you  on  the 
S5th  June,  begging  you  to  remit  me  the  one  thousand  nine 
hundred  and  eleven  dollars  which  you  have  belonging  to  me. 
Mr.  Merle  has  received  no  letter  from  you.  I  know  not  the 
motive  of  your  silence.  Do  me  the  favor  to  remit  this  sum  to  Mr* 
Merle,  who  has  orders  to  send  me  the  amount  to  Liverpool." 

On  the  26th  August,  he  wrote  again  to  Yidal  from  New* 
York :  "  I  have  received  yours  of  the  9th  instant.  No  money 
is  to  be  had.  I  therefore  beg  of  you,  &c.,  to  remit  the 
amount  in  sterling  money  to  Liverpool.'*  On  the  12th  of 
August  he  wrote  from  New- York  to  Merle  &  Co.  as  follows : 
**  I  came  here  on  the  29th  ultimo.  I  have  delayed  until  now 
writing  to  you,  in  the  hope  of  receiving  letters  from  Carlos 
Yidal.  I  have  only  received  from  him  an  unimportant  letter 
which  you  were  so  good  as  to  forward  to  me.  I  pray  you,  gen- 
tlemen, in  case  he  has^  or  shallf  remit  to  you  the  one  thousand 
nine  hundred  and  eleven  dollars  and  thirty-seven  cents  which 
he  owes  me,  to  remit  the  same  to  me  at  Liverpool." 

On  the  25th  September,  Merle  &  Co.  wrote  to  Yidal,  in 
which,  among  other  things,  they  say:  ^^Our  mutual  friend, 
Don  Carlos  Magnin,  before  leaving  here,  told  us  that  you 
would  remit  to  us  the  balance  which  you  owed  him  of  one 
thousand  nine  hundred  and  eleven  dollars  and  thirty-sevon 
cents,  and  directed  us  to  forward  it  to  him  in  Europe; 
therefore  be  pleased  to  remit  us  said  funds,  &c." 

The  evidence  further  shows,  that  on  the  13th  September, 
Merle  &  Co.  made  an  entry  in  their  books,  debiting  Yidal 
with  one  thousand  nine  bunded  and  eleven  dollars  and  thirty- 
seven  cents,  with  interest  from  the  25th  June  previous,  and 
crediting  Magnin  for  this  sum.  It  does  not  appear  they 
ever  informed  Yidal  of  this  debt  until  after  bis  failure. 

The  parish  judge  was  of  opinion  ^'no  actual  and  legal 
assignnient  or  transfer  of  a  debt  from  Yidal  to  Magnin,  and 
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EAiTXBir  Dm.  ED  acceptance  of  the  eame  by  John  A^  Merle  was  shown," 
Marcht  1886.   rendered  judgment  in  favor  of  the  plaintiff  for  the  amount  of 
BonuA,      his  claim.     The  defendants  appealed. 


STVDIC,    XTC. 
Vt. 


/.  SlideU  for  the  plaintiff. 

1.  On  the  receipt  of  YidaPs  letter  of  12th  June,  Merle  & 
Co.  had  in  their  hands  no  money  belonging  to  him.  They 
positively  refused  to  accept  his  order,  and  Magnin  expressly 
repudiated  it  by  directing  him  to  remit  funds  in  another 
manner.  The  letters  of  both  Magnin  and  Merle  &  Co.  show 
clearly,  that  no  assignment  was  made  of  funds  to  the  credit 
of  Magnin. 

2.  The  acceptance  by  Merle  &  Cp.  of  Vidal's  order,  was 
necessary  to  vest  the  amount  in  Magnin.  They  were  under 
no  obligation  to  accept  drafts  for  a  portion  of  any  parcels 
held  by  them.  See  Rua^l  vs.  Ferguson^  7  Martmy  JV*.  S. 
519.     MiUer  vs.  BrigU,  8  LauiHana  RtporiSy  536. 

3.  The  funds  of  Vidal  would,  at  any  time,  have  been 
subject  to  attachment  in  the  hands  of  Merle  &  Co.  Had 
nothing  been  received  from  bills,  or  sales  of  produce,  it  is  not 
pretended  that  Merle  &  Co.  would  have  been  responsible  to 
Magnin.  Had  Vidal  become  indebted  to  them,  they  could 
have  confiscated  parcels  of  property  or  of  bills,  with  such 
debt.  These  facts  are  wholly  inconsistent  with  the  idea  of 
any  valid  assignment  in  favor  of  Magnin. 

EiuUs  for  defendants. 

1.  It  appears  from  the  correspondence  that  Vidal  owed 
Magnin  one  thousand  nine  hundred  and  eleven  dollars  an^ 
thirty-seven  cents,  which  debt  has  not  been  })aid.  Vidal 
directed  John  A.  Merle  &  Co.  to  pay  it  to  Magnin.  They 
assumed  to  pay  the  sum  to  Magnin,  when  Vidal  should  put 
them  in  funds;  they  notified  Vidal  of  their  conditional 
promise  to  Magnin,  to  which  he,  Vidal,  by  his  silence, 
assented.     Thus  the  contract  stands  between  the  parlies. 

2.  This  contract  has  never  been  discharged.  Magnin  has 
not  been  paid,  and  his  attempts  to  get  the  money  from  Vidal 
do  not  release  Merle  &  Co.,  who  remain  bound  by  their  ori- 
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ginai  assumpsit,  whicb,  in  its  essential  features,  may  be  EAsrxHir  Dist) 
asnmilated  to  a  continual  acceptance  of  a  bill  of  exchange.   .^wcA,  i8.56., 

BONILLA, 

JHaihew$f  /.,  delivered  the  opinion  of  the  court.  mhdic,  wc 

In  this  case  the  syndic  of  the  creditors  of  Yidal,  an  insolvent, 
residing  in  the  city  of  Havana,  in  the  island  of  Cuba,  sues 
to  recover  from  the  defendants  one  thousand  nine  hundred 
and  eleven  dollars  and  thirty-seven  and  a  half  cents,  which 
he  alleges  they  owe  to  the  estate  of  the  insolvent,  as  having 
been  his  debtors  to  that  amount  previous  to  his  failure,  &c. 

They  resist  payment  to,  or  a  recovery  by,  the  present 
plaintiff,  on  account  of  having  assumed  to  pay  this  sum  to 
one  Magnin,  at.  the  request,  and  in  pursuance  of  the  order  of 
Vidal,  the  latter  having  acknowledged  himself  to  be  indebted 
to  this  amount  to  the  former.  Judgment  was  rendered  in 
favor  of  the  plaintiff  by  the  court  below,  from  which  the 
defendants  appealed. 

The  principal  diflSculty  in  the  decision  of  the  case,  as  it  is 
presented  to  the  court,  arises  out  of  the  question,  to  which  of 
th^  two,  Vidal  or  Magnin,  are  the  defendants  legally  obliged  to 
pay  the  money  in  dispujte.  They  are  clearly  debtors  to  one 
or  t^e  other,  according  to  evidence  furnished  by  themselves 
in  the  exhibition  of  extracts  from  their  book  of  accounts ;  but 
they  cannot  be  debtors  to  both,  on  agreements  or  implied 
contracts  relating  to  only  one  and  the  same  debt,  and  if  they 
are  debtors  to  one  of  these  persons  alone,  and  he  be  Magnin, 
to  whom  they  were  requested  to  pay  by  Vidal,  it  must  be  on 
account  of  their  assumpsit  to  the  former  having  released 
them  from,  or  suspended  their  obligation  to  the  latter. 

The  truth  of  this  position  depends  upon  the  evidence  of  the 
case.  Most  of  the  important  facts  are  to  be  ascertained  by 
the  examination  of  a  correspondence  between  the  defendants 
and  Vidal,  and  letters  from  Magnin  to  the  latter  and  to  the 
former. 

On  the  12th  of  June,  18S4,  Vidal  wrotefrom  Havana  to 
the  defendants,  (who,  from  the  tenor  of  his  letter,  appear  to 
have  been  his  factors  in  New-Orleans)  and  states  to  them, 
that  on  liquidating  accounts  with  Magnin,  he  owed  him  one 
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BAVTBBir  DitT.  thousand  nine  hundred  and  eleven  ddlars  and  three  rials^ 
March,  1886.   and  requested  them  to  pay  that  sum  to  Magnin.     In  the 
"  same  letter,  mentioil  is  made  of  certain  bills  of  exchange  and 


•nniic,  BTc.    accounts  which  had  been  forwarded  to  them  by  one  W.  B. 

»su  R  AK.  Smith,  to  be  collected  for  the  benefit  of  Vidal,  on  which  he 
requests  his  agents  to  put  him  in  cash  by  discounting  ihemi 
&c.  This  letter  contains  no  positive  information  of  any  par- 
ticular funds  of  the  writer  in  possession  of  his  correspondents! 
out  of  which  Magnin  was  to  be  paid.  In  truth,  it  contains ' 
no  expressions  from  which  an  implication  can  be  drawn,  that 
they  were  his  debtors  at  that  time;  consequently,  the  order 
to  pay  Magnin  must  be  viewed  as  a  simple  request  on  the 
part  of  Vidal,  without  any  assignment  of  a  debt  due  to  the 
latter  by  the  defendants,  or  indication  of  any  particular  fund 
out  of  which  payment  was  to  be  made ;  and  this  appears  to 

indudef  ?nowi-  ^^^^  ^^^^  ^'^^  Understanding  of  Merle  &  Ca  on  this  subject, 
cion  by  the  ex-  for  in  their  answer  to  Vidal,  they  inform  him  that  they  had 
debt  dae  from  agreed  to  pay  Magnin,  when  they  should  be  put  in  funds  by 
^S^r<md  iS^e  ^^  debtor.  The  creditor,  after  this  conditional  promise  made 
obiigution  con-  to  him  by  the  defendants,  applied  directly  to  Vidal  for  pay- 

tneted    by   the  ^  ,  ,  ,  i-.  ,  ,  i 

newdebtortothe  ment,  as  appears  by  several  letters  addressed  to  that  gentle- 
^mmon  credi-  ^^^ .  ^^^^  ^j^^^  ^^  ^^^^  period,  he  requested  Merle  &  Ca 

Delegation  to  transmit  to  him  at  Liverpool  the  amount  of  the  debt,  if  it 
We*^"no^on;  sho^W  be  remitted  to  them  by  Vidal. 
where  the  uer^      According  to  these  facts,  the  case  assumes  a  fireater 

son  delegated  IS     .     ...      ,       ®      ,        .  .    .  ,  .  .  ,         ^ 

the  debtor  of  the  Similitude  to  What  IS  termed,  in  our  law,  delegation,  than  to 
nti^.  T^  ^^7  other  species  of  contract;  it,  perhaps,  wants  the  entire 
former^to  RO(|uit  requisites  of  a  complete  delegation,  as  it  does  not  appear  that 
obUgation  to  the  the  persons  delegated  were  debtors  to  the  party  delegating 
a  ^w  obi^on  them,  at  the  time  of  the  delegation.  But  if  they  assumed  to 
N  vaSon^tokes  P^^  ^^  ^^^  request,  they  stand  in  the  same  situation  in 
place  both  of  the  relation  to  the  creditor,  as  if  they  had  really  been  indebted  to 
SSJS^^**^  It  the  person  delegating  them. 

gaung^bj^^vmg  Before  the  adoption  of  our  codes,  the  law  in  respect  to 
and  of  the  per-  novatiou  predicated  one  in  every  case  of  delegation.  In 
by^the  new  obii-  Pothief^s  treaHe$  an  obligaiionst  it  is  laid  down  as  a  rule  on  this 
SwitototheoOTB-  subject,  "  that  a  delegation  includes  a  novation  by  an  extinc- 
mon  creditor,     tion  of  the  debt  from  the  person  delegating,  and  the  obligation 
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contracted  in  his  stead  by  the  person  delegated.     Usually,  a  ravteiuv  Diat. 

delegation  contains  a  double  novation »  for  ordinarily,  the  March,  ir3C. 

person  delegated  is  a  debtor  of  the  one  delegating,  and  the  Bom^i^, 

former,  to  acquit  himself  of  his  obUgation  'to  the  latter,  ""^1^'  "^• 

contracts,  by  his  order,  a  new  obligation  to  the  creditor  of  the  meulb  st  au 
person  delegating.     In  this  case,  there  is  a  novation  both  of 
the  obligation  of  the  person  delegating,  by  giving  to  his 
creditor  a  new  debtor,  and  of  the  person  delegated,  by  the 


non 


new  obligation  which  he  contracts.''  ^  the  pe 

'^  If  the  person  delegated  were  not  in  truth  the  debtor  of  deMor  of  ^'im 
>he  person  delegating  him,  still,  if  he  enter  into  an  engage-  f/*^^ofii^il 
ment  to  pay^  his  obligation  will  not  be  less  binding,  and  he  himself  to  t>ay, 

.        -  -  .  ,         ,  .  .         he  18  bound, and 

cannot  resist  the  payment  of  it,  saving  bis  recourse  against  cannot  reust 
the  person  delegating  him.''    Pothier's  obUgatianSy  J^os.  66S  Sr^ng°'ii«^Jil 

and  566.  «>«"«      againat 

the  person  dele- 
It  is,  however,  declared  in  the  Louisiana  Code,  article  2188,  gaUnghim. 

that  *^  the  delegation  by  which  a  debtor  gives  to  his  creditor 

another  debtor,  who  obliges  himself  towards  such  creditor, 

does  not  operate  a  novation,  unless  the  creditor  has  expressly 

declared  that  he  intends  to  discharge  his  debtor  who  has  requests  BrhiB 

made  the  obligation."  ^"^^^  ^^^3 

^  one       thousand 

This  provision  of  the  Code,  from  the  very  terms  in  which  nine     hundred 

.^.  -11^  i^^i^  x»  i^»i  and  eleven  dol- 

it  IS  expressed,  relates  only  to  the  novation  which  was  opera-  un,  whorepUes 
ted  by  law  previously  in  force,  as  between  the  original  debtor  ^ I^Idt^^u 
and  creditor,  and  does  not  touch  that  novation  which  formerly  vises  A  he  has 
existed  by  effect  of  law,  between  the  original  debtor  and  the  So^  w,  but  the 
debtor  delegated.  fes" m'X'"i 

Merle  &  Co.  did  not  assume  to  pay  absolutely  the  debt  of  wonasexpeeted, 
Vidal  to  Magnin ;  the  assumpsit  was  on  condition  of  getting  tunes  to  A,  his 
into  their  hands  funds  of  his  debtor,  to  the  amount  requested  to  reraft  Mm  dTe 
to  be  paid.     The  evidence  shows  completely,  that  they  had  money,  and  does 

..       1  1   .      1  •  111  1  _  no   act    m    the 

funds,  and  it  does  not  appear  that  they  have  been  released  meantime  to  re- 
from  their  obligation  to  Magnin,  (and  the  condition  being  li^iUo^STp!!^ 
performed  they  must  be  considered  as' absolutely  bound  by  5w5*^^**"^' 
their  promise)  by  any  act  of  him  or  Vidal,  the  original  debtor,  delegation  of  a 
by  making  payment  himself.  We  say  that  Magnin  did  a^o  c^and^B 
nothing  to  exonerate  Merle'  Si,  Co.,  for  his  subsequent  appli-  {jJiS™  bound^  on 
cation  to  Vidal  for  payment,  cannot  be  so  construed  as  to  getting  in  funds. 


224  CASES  IN  THE  SUPREME  COURT 

Eaiteiui  Dm.  have  this  effect,  because,  according  to  the  article  of  the  code 

March,  1836.   jugt  cited  ill  relation  to  these  parties,  there  was  no  novation  ; 

BojriLLA,      hut,  as  we  have  already  stated,  it  is  impossible  that  the  dc- 

»¥2rmc,  KTc.    fendants  can  be  considered  as  absolute  debtors  for  the  same 

MKKu  CT  Au   debt,  and  at  the  same  time  to  both  Yidal  and  Magnin.     They 

are,  however,  absolute  debtors,  by  their  promise^  to  the  latter ; 

therefore,  they  are  not  such  to  the  former. 

According  to  our  laws  as  they  now  exist,  although  the 
novation  which  formerly  took  place  between  the  debtor  dele- 
gating, (creditor  of  the  one  delegated,)  and  this  last  is  not 
expressly  destroyed  by  the  code ;  yet,  as  novation  does  not 
result  from  the  contract,  as  between  the  original  debtor  and 
creditor,  by  which  the  former  is  freed  from  his  obligation  to 
The  creditor  ^^®  latter,  injustice  might   result  by  tolerating  novation 
*>y  *«  x^^omUe  between  the  person  delegating  and  the  delegated,  so  as  to 
legatedThM  two  extinguish  absolutely  and  forever,  the  obligation  of  the  latter 
orwhom*hemay  ^  1^7  ^he  former.     The  creditor,  by  the  promise  of  the  person 
"^"^L  *^ff  ^^  delegated,  has  two  bound  to  him,  to  either  of  whom  he  may 
orinnai  debtor  resort  for  payment;  and  if  his  original  debtor  should  make 
l^er^d^e^tinff  ^ucli  payment  after  the  delegation,  he  ought  then  to  have 
iMTehUTOx»ui«e  ''^^^"''^  against  the  person  delegated,  his  former,  debtor. 
minflithe utter.  But  Until  such  payment  and  extinguishment  of  the  original 
inent,Tis  righu  obligation,  his  right  to  pursue  the  person  once  debtor  to  him 
iSed*debtor*'to  ^^^^^9  ^ho,  by  his  ordcrs,  has  bound  himself  to  pay  to 
Uieeommonere-  another  for  him,  must  be  suspended,  or  we  shall  fall  into  the 
pended.  absurdity  of  making  the  person  delegated  debtor  to  two  for 


When  B,  the  the  same  thing,  and  at  the  same  time,  and  thus  subject  him 
prnTn^ndgj!^  ^o  pay  twice,  which  would  be  unjust. 
h!rtei™*boand'to      '^^  ^^^  cause  now  appears,  the  defendants  are  debtors, 
c.    He  might  absolutely,  to  Magnin,  and  may  again  become  so  to  Vidal, 
come  Boto^A,  if  whcu  it  shall  bc  shown  that  he  has  paid  Magnin. 

it  wu  shown  the 
Utter  had  paid 

^'  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Parish  Court  be  avoided,  reversed  and 
anuUed,  and  it  is  further  ordered,  that  judgment  be  here 
entered  for  the  defendants,  as  in  case  of  non-suit,  with  costs 
in  both  courts. 
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Eastern  Dist. 
Motrch^  18d6. 


LOUISIANA    STATE   BANK   V8.    SENEGAL.  «•*•  ""ATK  bahk 

TXt. 


APPEAL   PROM   THE   PARISH   COURT   FOR   THE    PARISH   AND   CITT    OF 

NEW-ORLEANS. 

In  taking  judgment  by  default,  and  making  it  final  in  the  absence  of  any 
defence,  on  proving  the  plaintiff's  demand,  no  ^yidence  can  be  legally 
giTen  of  a  fact  not  aileged. 

This  is  an  action  to  recover  from  the  defendant  the  sum 
of  four  thousand  dollars,  as  endorser  of  A.  L.  Boimare, 
The  plaintiff  alleges,  that  the  note  was  protested  for  want  of 
payment  when  it  became  due,  as  may  appear  by  the  said 
note,  and  a  certified  copy  of  the  protest  thereof  annexed  Uythis 
fetUion.  That  the  drawer,  A.  L.  Boimare,  has  become 
insolvent,  and  made  a  surrender  of  his  property  to  his 
creditors,  and  that  the  defendant,  though  often  amicably 
requested,  has  refused  to  pay,  &c. 

There  was  no  defence.  Judgment  was  first  taken  by 
default,  and  then  confirmed  against  the  defendant  for  the 
sum  claimed. 

The  court,  in  giving  its  reasons  for  the  judgment,  says, 
it  is  satisfied  that  the  signature  at  the  foot  of  the  note  sued, 
as  well  as  the  endorsement  on  it,  are  genuine,  and  that  due 
notice  of  the  protest  of  said  note  was  given  to  the  defendant, 
&c.     The  defendant  appealed. 

Heimenf  for  defendant,  assigned  for  error  apparent  on  the 
fiace  of  the  record,  that  there  was  no  allegation  of  notice  of 
protest  in  the  petition. 

GrvnOy  for  the  plaintiff,  contended,  that  the  appeal  could 
not  be  maintained,  because  nothing  which  might  have  been 
cured  by  legal  evidence  in  the  court  below,  'can  be  assigned 
as  error,  when  the  appeal  comes  up  without  the  evidence. 
.12  Jlforitn,  304.  1  Martin  JV*.  S.,  599.  2  Ibid.y  537.  2 
/Mi(.,265.  6/M.,640.  2  LomHana  ReportSy  2i5,  S  Ibid.^ 
489,  481'. 

29 


SBNSCAL. 
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EAnnH  Dm.      2.  If  testimony  be  offered  on  a  point  not  presented  by  the 

March,  1836.    pleadings,  and  is  not  objected  to,  or  approved,  the  parties  will 

LA.  OTATB  BAiTK  ^e  bound  by  the  effect  of  the  testimony,  and  it  will  be  con- 

^'  sidered  that  all  objections  are  waived.    9  Martin,  317.     11 

9VHKCA1.  ^ 

Ibid.,  26.     6  Martin  JV*.  S.,  86. 

Hefmmi  for  the  defendant. 

1.  The  present  case  differs  from  those  cited  by  the 
plaintiff's  counsel.  This  is  a  judgment  by  default,  c<Hifirmed 
without  appearance  or  defence,  and  there  could  be  no  consent 
to  receive  evidence  on  points  not  alleged  in  the  petition. 

^  The  cases  cited  were  at  issue,  and  the  defects  cured  by 

waiving  objections  to  them. 

2.  The  certificate  of  the  judge  does  not  show  that  there 
was  any  evidence  offered  which  could  cure  the  defects  in  the 
pleadings,  for  want  of  an  allegation  of  notice. 

3.  From  the  certificate  of  the  judge,  it  does  not  appear 
what  the  testimony  was.  This  certificate  cannot  be  taken 
for  a  statement  of  facts,  for  it  was  made  on  the  letum  of  a 
certMrari,  after  the  appeal  was  taken.  The  judgment  must, 
therefore,  be  set  aside. 

Marixa,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  endorser  of  a  promissory, 
note.  The  defendant  failed  to  answer,  and  judgment  by 
default  was  taken,  which  was  made  final  without  any  defence 
being  put  in. 

The  defendant  having  appealed  frdm  the  final  judgment, 

he  seeks  to  reverse  it  in  this  court,  and  assigns,  as  an  error 

apparent  on  the  face  of  the  record,  that  it  is  no  where  alleged 

that  notice  of  protest  was  given  to  him. 

ment  by  defaou,      The  couusel  for  the  bank  urges  that  notice  may  have  been 

fi^i  i^^th?aiH  proved  on  the  trial,  and  before  obtaining  final  judgment.   He 

fence  °  on"^  ^^  further  contends,  thai  no  defect  of  pleading  can  be  assigned 

vine  'the  plain-  as  error  on  the  fistce  of  the  record,  which  might  be  cured  by 

tiff^B     demand,  «        .       .« 

no  evidence  can  legal  evidence. 

of  i!*S"^nf^fl"      "^^^^  ^^"'^  ^  cwrect,  if  there  had  been  a  trial  on  an  issue 
ieged,  made  up  by  filing  an  answer,  for  then  the  consent  of  the 
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party  might  be  inferred,  from  the  want  of  objection  being  Eastxrw  Dm. 
made  to  the  omission  or  defect.     But,  in  the  absence  of  any   •^'^a»  18S6, 
defence,  no  evidence  can  be  legally  given  of  a  fact  not      chalahoh^^ 
alleged  in  the  petition. 


X'FAEUkNBSTlL 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendant,  as  in 
case  of  a  non-suit,  with  costs  in  both  courts. 


CHALARON   V8.   M^FARLANE   ET    AL. 
APPEAL   FEOM   TH^   COURT  OF   THS   FIRST  JUDICIAL   DISTRICT. 

The  general  proyisioiiB  of  the  Loaisiana  Code,  article  3035,  excluding 
jadicial  sureties  from  the  benefit  of  the  plea  of  discussion,  does  not 
extend  and  apply  to  sureties  in  appeal  bonds. 

From  the  very  nature  and  tenor  of  the  obligation  contracted  by  the  surety 
in  an  appeal  bond,  he  is  not  bound  to  pay,  until  all  the  property  of  every 
kind,  belonging  to  the  principal,  is  first  taken,  and  proves  insufficient. 

Where  a  surety  signed  a  blank  appeal  bond,  to  be  used  in  a  particular  way 
by  his  principal,  who  puts  it  to  a  different  use  from  that  intended,  by 
which  the  responsibility  of  the  surety  is  greatly  increased :  Hel<L,  that 
the  surety  cannot  avail  himself  of  this  matter,  unless  it  is  shown  the 
appellee  or  obligee  of  the  bond  was  connusant  of  the  fraud. 

This  cAse  comes  up  pn  a  rule  taken  by  the  plaintiff,  on 
J.  S.  MTarlane,  a  surety  in  an  appeal  bond,  to  show  cause 
within  ten  days  why  judgment  should  not  be  rendered 
against  him  for  the  sum  of  one  thousand  seven  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  with  interest, 
being  the  amount  decreed  against  the  defendant  in  the 
appeal. 
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BiuiTiM  Din.      The  record  showsy  that  the  present  plaintiff,  having  obtained 

^**°^  ^*^-  judgment  against  one  Vance  for  the  above  sum,  the  latter 

caALAMOK     appealed  and  gave  M'Farlane  his  surety.    The  appeal  was 

M'FAmiJLilisTAL  ^ftken  within  the  ten  days,  and  operated  as  a  suspensive 

appeal.  The  judgment  was  confirmed  with  damages.  An 
execution  issued  against  Vance,  and  the  sheriff  returned  he 
had  seized  four  lots  of  ground,  but  that  the  sale  was  stayed 
by  order  of  the  Parish  Court,  the  defendant,  Vance,  having 
made  a  cession  of  his  property.  On  exhibiting  this  return 
on  the^ieri  fadas^  a  motion  was  made  that  James  S.  M*Far- 
lane,  the  security  for  the  defendant  in  the  appeal  bond,  show 
cause  within  ten  days,  why  judgment  should  not  be  rendered 
against  him. 

In  answer  to  the  rule,  MTarlane  admitted  he  signed  the 
bond,  but  says  he  gave  a  blank  bond,  which  was  intended 
only  to  be  used  on  an  appeal  to  cover  costs ;  and  that  it  has 
fraudulently  or  by  mistake  been  filled  up  and  used  in  a 
suspensive  appeal,  so  as  to  render  him  liable  for  the  amount 
of  the  debt  and  costs ;  and  that  he  prays  for  a  trial  by  jury. 
Upon  these  pleadings  the  case  was  tried  by  the  court. 
The  district  judge  presiding,  decided  that  the  defence  to  the 
execution  of  the  bond  would  be  unavailable,  if  true. 
Judgment  was  rendered  on  the  rule  for  the  amount  demanded. 
The  defendant  appealed. 

Canonf  for  the  plaintiff. 

1.  The  motion  or  rule  of  the  plaintiff,  to  render  the  surety 
in  the.appeal  bond  liable,  and  have  judgment  for  the  amount 
of  the  debt,  interest,  damages  and  costs,  is  predicated  upon 
the  authority  of  the  Code  of  Practiee^  article  596. 

2.  The  surety  filed  his  answer  to  the  rule,  and  set  up  his 
defence;  upon  this  issue,  judgment  was  rendered  for  the 

.    plaintiff.  The  above  article  in  the  Code  of  Practice  authorises 
judgment  against  the  surety,  on  mere  motion. 

3.  The  defendant  cannot  avail  himself  of  the  plea  of 
discussion.  It  is  expressly  provided,  that  judicial  sureties, 
such  as  in  this  case,  cannot  demand .  the  discussion  of  the 
property  of  the  principal  debtor.    Louisiana  Code,  3035. 
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4.  This  is  a  summary  proceeding,  by  mere  mofum,  in  which  eistkum  UitT. 
a  trial  by  jury  cannot  be  had.     Codeqf  Practice,  764,  755,  -"to^  «m6- 
767.  "        ^"^°^" 


CHALAROH 

Vff. 
M*FARUL1IEITAL 


Grayf  for  the  defehdant,  contended  for  the  right  to  have 
his  allegation  of  fraud,  in  obtaining  the  defendant's  signature 
lo  the  appeal  bond,  tried  by  a  jury.  ^ 

S.  It  was  further  urged,  the  defendant  was  entitled  to  the 
|dea  of  discussion,  and  that  all  the  property  of  the  principal 
be  first  sold,  before  the  surety  was  bound  to  pay  any 
deficiency. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  seeks  the  reversal  of  a  judgment,  which 
was  rendered  against  him,  as  surety  in  an  appeal  bond  with 
one  Vance. 

It  appears  from  the  evidence,  that  four  lots  of  ground 
belonging  to  Vance,  were  seized  on  an  execution  which 
issued  on  a  judgment  obtained  against  the  latter,  and  affirmed 
by  this  court/  The  sale  of  the  property  seized  was  stayed, 
in  consequence  of  a  surrender  made  by  Vance,  of  his  good^ 
for  the  benefit  of  his  creditors. 

According  to  the  €!ode  of  Practice,  article  579,  the  condition  The  g;enerai 
of  the  appeal  bond  is,  that  the  appellant  shall  satisfy  any  (I^YsTium  Co<ie^ 
judgment  that  may  be  rendered  against  him,  or  the  same  ^^Inijudi^ai 
shall  be  satisfied  by  the  sale  of  his  estate,  real  or  personal ;  wretiesfromthe 
otherwise  the  surety  shall  be  liable  in  his  place.  It  is  clear,  piea  of  ^discus- 
therefore,  from  these  expressions,  that  if  the  appellant  does  JJt^kd  and  app?y 
not  satisfy  the  judgment,  a  sale  of  his  estate,  real  and  to  sureties  in  ap- 
personal,  is  to  take  place ;  and  if  the  proceeds  of  this  sale  ^^rom  u!e  vrrj 
prove  insufficient,  then  the  liability  of  the  surety  begins.         ^^^  »"!?  ^^^^^ 

It  appears  to  this  court,  that  notwithstanding  the  general  oontractcdbjthc 
provision  in  the  Louisiana  Code,  article  3035,  excluding  ^^ondrhe  u 
judicial  sureties  from  the  benefit  of  discussion,  ft  seems  to  be  unJi^^J"^^^^ 
different  as  regards  sureties  in  appeal  bonds.  From  the  very  peiy  of  every 
nature  of  the  obligation,  and  the.  terms  of  their  engagement,  loliic  princ^Mlu 
they  derive  the  right  of  resisting  a  recourse  on  them,  until  it  j^'^^  ^''^vw'^tii- 
is  clearly  shown  by  the  creditor,  that  the  sale  of  all  the  efficient 
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fiiBTERir  Dirr.  estate  and  effects  of  the  principal  has  proved  insufficient  to 

^^"'^  '^^'    discharge  his  demand. 

cHALAKOK         I^  ^  ^rue,  in  the  present  case  the  money  cannot  be  made 

**•  on  the  execution,    ^ut  the  code  does  not  speak  of  a  sale 

under  execution  particularly.    For  any  thing  that  appears 

in  the  record,  the  plaintiff  may  still  be  fully  paid  by  the  sale 

of  the  four  lots  under  seizure.     It  is  to  be  presumed  he 

secured  his  privilege  and  mortgage  on  them,  by  registering 

his  judgment.     These  lots,  it  is  true,  have  become  the 

property  of  the  mass  of  the  creditors,  by  the  surrender,  but 

are  nevertheless  subject  to  the  creditors*  privilege  and  mort* 

gage,  who  is  also  included  in  the  mass.     They  are  still  in 

pledge  for  the  sale,  the  original  price  of  which  is  to  be  paid 

out  of  their  proceeds. 

The  contract  of  suretyship  is  one,  the  performance  of  which 
imposes  as  sacred  duty  and  obligation  on  the  party  obligating 
^himself,  as  that  resulting  from  any  other  contract ;  but  its 
performance  in  good  faith,  is  not  inconsistent  with  th^  right 
and  privilege  allowed  the  surety,  to  avail  himself  of  any 
.  exception  or  provision  of  law,  introduced  for  his  benefit  and 
protection. 

The  recourse  of  the  plaintiff,  in  this  instance,. against  the 

defendant  was  premature.    The  surety  is  not  bound  to 

pay,  until  all  the  property,  both  real  and  personal,  is  first 

ty  signed  a  Ma^  exhausted.     ThiB  docs  uot  appear  to  have  been  done  in  the 

appeal  bond,  to  present  case. 

be  used  in  a  par-  ^ 

dcuiar  way  by  This  vicw  of  the  matter,  seems  to  render  it  unnecessary, 
who  puts  Ttoa  that  we  should  act  on  another  plea  set  up  by  the  defendant, 
fiiSS^iintcndk  ^^  which  he  prays  for  a  trial  by  jury.  We  have,  however, 
ed,  by  which  the  considered  it,  on  the  ground  that  the  expression  of  the 

responBibility  of       .    .  -  .■  .  .    .  i      •         .      -^  i 

the  surety  was  opiniou  of  this  court  m  relation  to  It,  may  prevent  another 
U^^^j,"'''^  suit.  This  plea  is  founded  on  the  averment,  that  the 
^**.^\"^®*{5-"°f  defendant  signed  a  blank  appeal  bond,  with  the  assurance 
this  matter,  un-  that  it  was  ouly  to  be  used  in  case  of  a  devolutive  appeal 
th?  appeUce'^r  being  deemed  necessary,  in  which  case  he  would  only  be 
obiiKec  of  the  liable  for  costs,  but  that  the  bond  was  afterwards,  without 

bond  was  connu-  '  ,  ' 

sant  of  the  fraud,  his  knowledge  and  consent,  filled  up  for  a  suspensive  appeal, 
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by  which  he  was  rendered  liable  for  the  whole  debt  and  babtsrn  Dist. 

COS^,  JliBrcA,   18S6. 

The  court  is  of  opinion,  that  the  decision  of  the  district       jouktt 
judge  was  correct,  in  which  he  held,  that  even  if  this  fact 
was  true,  it  could  not  avail  the  surety,  unless  it  was  shown 
that  the  i^pellee  was  cognizant  of  the  fraud. 

It  is,  therefore,  ordered,  adjudged  and,  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  motion  for  judgment  on  the  bond,  or 
rule  to  show  cause,  be  discharged,  the  plaintiff  paying  costs 
in  both  courts. 


JOUETT  vs.  ERWIN   ET   AL. 

I 

I 


AFPXAL  FROM  THE  COURT  OF  THB  FOURTH  JUDICIAL  DISTRICT,  THE  JUDGE  OF 

THE  SECOND  FRRSIDnfO. 

An  instroment  of  writing,  acknowledging  the  receipt  of  certain  notes  for 
collection,  and  the  money  to  be  handed  over,  or  ihe  notes  returned  when 
ealiedfor,  does  not  come  within  that  class  of  obligations  which  are  pre- 
scribed in  fiye  years.  No  prescription  runs  against  it,  until  some  act  is 
done  by  which  a  right  of  action  accrues. 

A  receipt  for  notes  to  collect  and  pay  oyer,  or  return  when  called  for,  is 
rather  evidence  of  a  mandate  than  an  obligation  to  pay  money,  in  which 
the  subscriber  to  the  instrument  of  writing  constitutes  himself  an  agent 
to  secure  and  receive  payment,  and  pay  over  the  sums  collected,  &c 

This  is  an  action  brought  by  the  plaintiff  in  October,  1832, 
against  the  surviving  widow  and  heirs  of  the  late  Joseph 
Erwin,  on  the  fdlowing  instrument  of  writing : 

'^  I  have  this  day  received  from  Thomas  Jouett,  two  notes 
of  hand  signed  by  Abraham  Wright,  the  capital  [principal] 


JOUKTT 
RRWIir  BT  AL. 
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KAfiTBiiir  Drrr.  uppaid  of  which  notes  remaining  due,  amounts  to  five  hundred 
"^^^^  ^^^'  dollars.  I  have  received  the  above  notes  for  the  purpose  of 
securing  their  amount,  if  practicable,  without  suit,  and  if  so 
secured,  and  by  me  received,  to  be  paid  to  the  said  Jouett  or 
his  order,  and  if  not  so  secured,  the  said  notes  are  to  be 
returned  when  called  for  by  him,*'  "  Joseph  Erwin." 

« Iberville,  6th  March,  ISaS.** 

The  defendants  pleaded  a  general  denial,  and  the 
prescription  of  five  years. 

Upon  these  issues,  the  cause  was  submitted  to  the  court. 
The  district  judge  presiding,  was  of  opinion  that  the  instru- 
ment of  writing  sued  on,  being  payable  to  order,  and  trans- 
ferable, was  included  in  the  class  of  bills  and  notes,  and 
prescribed  against  by  the  lapse  of  five  years,  according  to  the 
article  3505  of  the  Lamsiana  Code. 

Judgment  was  rendered  in  favor  of  the  defendant  The 
plaintiff  appealed. 

hes  and  Edwardsy  for  the  plaintiff  and  appellant. 

1.  The  judgment  of  the  court  below  is  erroneous  and 
should  be  reversed,  because  the  instrument,  sued  on  is  not 
negotiable,  and  therefore  not  liable  to  prescription  in  the 
meaning  of  the  provisions  of  the  Lamsiana  Code,  article  3505. 
See  12  Martiny  671.     ChiUy  on  Bitte,  45  and  6. 

2.  No  prescription  can  be  pleaded  and  sustained  in  this 
case,  except  the  prescription  of  ten  and  twenty  years,  which 
prescription  has  not  yet  run  and  become  complete.  See 
Lomriana  Code,  article  3508. 

BiiUardy  /.,  delivered  the  opinion  of  the  court. 

-  This  action  is  brought  upon  an  instrument  of  writing 
signed  by  the  late  Joseph  Erwin,  the  ancestor  of  the  defend- 
ants, by  which  he  acknowledges  to  have  received  from  the 
plaintiff,  two  notes  signed  by  Abraham  Wright,  upon  which 
five  hundred  dollars  were  due,  for  the  purpose  of  securing 
the  amount,  if  practicable,  without  suit,  and  if  so  secured  and 
by  him  (Erwin)  received,  to  be  paid  to  said  Jouetr,  or  his 
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JOUETT 
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order,  and  if  not  so  secured,  the  notes  to  be  returned  when  Eastern  Dibt. 
called  for.     This  paper  bears  date  March  6,   182S.     The   -^flrcA,  1836. 
plaintiff  sues  for  the  amount  due  on    the  notes,  or  for  a 
surrender  of  the  notes  themselves,  in  the  alternative. 

The  defendants  pleaded  a .  g-eneral  denial,  and  the 
prescription  of  five  years.  The  plea  of  prescription  being 
sustained  by  the  District  Court,  and  the  suit  dismissed,  the 
plaintilT  appealed. 

Article  3505  of  the  Louisiana  Code,'  on  which  the  An  inBtrumcnt 
defendants  rely  to  sustain  this  prescription,  declares,  "  ihat  ^^^^"Pj  J^^ 
actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer,  receipt  of  cei^ 
except  bank  notes,  those  on  all  effects  negotiable  or  tf^ansfera-  eoiieetion,  and 
ble  by  endorsement  or  delivery,  are  prescribed  by  five  years,  ^ndeSTovw  or 
reckoning  from  the  day  when  these  engagements  are  payable."  '^  wia  return- 

Even  admitting,  for  the  sake  of  argument,  that  the  paper  for,  does  not 
sued  on,  comes  within  the  class  of  engagements  contempla-  Saw  rf^ow^- 
ted  by  this  article,  yet  the  time  at  which  the  payment  was  to  g^tions  which 
be  made  on  the  notes  surrendered,  is  left  wholly  indefinite,  in  fiye  ^ean. 
It  does  not  appear  that  five  years  have  elapsed  since  a  right  JJins^'^nrt'??. 
of  action  accrued  to  the  plaintiff,  although  the  paper  bears  ""*'*  f^*"**®' " 
date  more  than  ten  years  ago.  But  we  consider  the  mstru-  right  of  action 
ment  in  question,  rather  as  evidence  of  a  mandate,  than  *®®™*** 
as  an  obligation  for  the  payment  of  money.  The  subscriber  notes  to  eoUe^ 
constitutes  himself  the  agent  of  the  plaintiff,  to  secure  the  remra  whlnwi- 
payment  of  certain  notes  without  suit,  and  he  ehfirafires  to  «>.for,  is  rather 
account  to  his  pnncipai  on  demand;  to  pay  him  over  the  mandate,  than  an 
money,  if  he  should  receive  it,  and  if  not,  to  return  the  moli^^jnwhwf 

notes.  *^^     subseriber 

to    the    instru- 

We  are,  therefore,  of  opinion  that  the  court  erred  in  ment  of  writing 
sustaining  the  plea  of  prescription,  but  the  evidence  in  the  ^f'^i^t^'to 
record  does  not  enable  us  to  decide  upon  the  merits.  seonre  and  re- 

'^  ceive    payment, 

and  pay  over  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  1^  ^  ^*^  * 
judgment  of  the  District  Court  be  avoided  and  reversed,  the 
case  reinstated,  and  the  plea  of  prescription  overruled ;  and 
it  is  further  ordered,  that  the  case  be  remanded  for  further 
proceedings  according  to  law,  and  that  the  appellees  pay  the 
costs  of  the  appeal. 

30 
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EAtTBBic  Dirr. 

Matrch^  1836. 

DOUBLASB  IT  AL. 
BDWABDS  XT  AL. 

DOUGLASS    AND  WIFE  VS.    EDWARDS   AND  WIFE. 
APPEAL   P&OM   TH«  COU&T   OP    PK0BATE8    FOR  TBS   PAKISB   OF  IBBITILLB. 

The  order  or  decree  of  a  court  in  another  state,  iqppointing  g^aardians  to 
minors,  for  the  special  purpose  of  protecting  their  rights  and  interests  in  a 
certain  suit  pending  in  Louisiana,  will  not  be  received  as  evidence  of  a 
general  authority  to  sue  for  and  recover  the  property  of  a  succession  due 
to  the  minors  here,  and  to  compel  the  administrator  to  account. 

But  if  the  power  granted  to  guardians  of  minors,  by  the  decree  of  a  court 
of  another  Mate,  confers  full  authority  on  them,  in  legal  form,  to  repre- 
sent the  minors  in  all  things  relating  to  their  property  here,  such  decree 
would  be  full  evidence  of  authority  in  the  guardian  to  act. 

To  compel  an  administrator  to  account  for  the  administration  of  a 
succession,  all  the  parties  must  be  properly  before  the.  court,  the  heirs  of 
the  deceased  partner  properly  represented,  as  well  as  the  surviving 
partner  of  the  community. 

An  executor  or  administn^tor  ought  not  to  be  compelled  to  render  two 
separate  accounts  relating  to  a  single  succession. 

This  is  an  action  instituted  by  the  surviving  widow  of 
Henry  Crabb,  deceased^  in  her  own  right,  and  as  guardian 
of  her  minor  children,  assisted  by  her  present  husband,  also 
guardian  of  these  minors,  all  residing  in  the  state  of  Tennes* 
see,  against  the  defendants  to  recover  certain  property,  and 
compel  the  rendition  of  an  administrator's  account  of  an 
estate  in  Louisiana.  The  plaintiffs  allege  that  when  Heniy 
Crabb,  who  resided  in  Tennessee,  died,  he  left  a  large  proper* 
ty  in  Louisiana;  that  one  David  Barrow,  qualified  as  testa* 
mentaiy  executor  in  this  state,  and  during  his  administration 
received  upwards  of  forty  thousand  dollars  of  this  property, 
and  died  without  rendering  an  account ;  that  there  is  still 
a  balance  of  ten  thousand  dollars  due  from  his  estate  by  those 
who  represent  it. 


OF  THE  STATE  OF  LOUISIANA.  «S6 

They  further  allege,  that  Barrow  left  a  surviving  widow  Bavtbrf  dut. 
and  minor  child,  and  that  she  has  intermarried  with  W.  E.   ^^Q'^  ^^^ 
Edwards,  who  have  taken  possession  of  the  estate  of  the  DoveLAsanAL. 
former.    They  pray  that  Edwards  and  wife  be  compdled  sbw^bmxtal. 
to  account,  and  pay  over  the  amount  claimed  as  still  due  from 
Barrow,  on  account  of  his  administration. 

The  defendants  denied  the  right  of  the  plaintiffs  to  claim 
the  succession  of  Crabb,  and  that  they  had  not  presented 
themselves  with  thQ  necessary  legal  powers  and  forms  to 
require  an  account  of  the  administration  of  Barrow,  and  to 
reclaim  the  succession.  .They  denied  the  heirship  of  the 
minors  Crabb,  or  that  they  were  legally  and  properly  repre- 
sented; also,  that  Mrs.  Douglass,  formerly  wife  of  Henry 
Crabb,  deceased,  never  qualified  as  guardian,  was  not  authori* 
sed  by  any  tribunal  to  represent  the  minors,  or  institute  suit  in  • 
their  behalf,  and  to  compel  the  defendants  to  account  for 
Barrow's  administration.  They  pray  that  the  plaintiffs' 
demand  be  rejected,  &c. 

Upon  these  pleadings  the  parties  went  to  trial. 

The  plaintiffs  offered  in  evidence,  in  support  of  their  right 
to  maintain  this  suit  and  recover,  a  decree  of  the  county 
court  of  Davidson  county,  in  the  state  of  Tennessee,  stating, 
^Hhat  the  court  appointed  Harry  L.  Douglass  and  Jane  A. 
Douglass,  his  wife,  special  guardians  of  Henry  Crabb,  Mary 
Crabb  and  Jane  Anne  Crabb,  minor  orphans  of  Henry  Crabb, 
deceased,  to  attend  to  their  interest  in  a  suit  depending  in 
Louisiana,  wherein  the  widow  and  heirs  of  Henry  Crabb, 
deceased,  are  plaintiffs,  and  against  David  Barrow,  executor 
or  administrator,  defendant;  whereupon  the  said  Harry  L. 
Douglass,  and  Jane  A.  Douglass,  in  court  here,  have  given 
three   several   bonds,   &c.,   as  security   for   their  faithful 

This  decree,  or  order,  is  attested  by  the  clerk  of  the  county 
court,  who  is  certified  to  be  clerk  by  the  presiding  magistrate, 
and  the  governor  certifies  that  the  magistrate  is  duly 
comioissioned  as  such. 

The  judge  of  probates  was  of  opinion  that  this  document, 
or  order,  of  the  county  court  of  Tennessee,  xnw  fio<  sufficient 
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EAtTKav  DuT.  to  authorise  the  plaintiffa  to  maintain  their  suit.     Judgment 
'^^''^'  '^^'    of  non-8uit  was  entered  against  the  plaintiffs,  from  which 
they  appealed. 


ooueuLss  vr  au 
XDWASDs  rr  au 


A.  JV*.  OgdeOy  for  the  plaintiffs. 

!•  Insist^]  that  the  decree,  or  judgment  of  the  court  in 
Tennessee,  clothed  them  with  full  and  sufficient  authority  to 
maintain  this  suit,  and  to  recover  the  amount  of  the  estate  of 
Crabb,  remaining  in  the  hands  of  his  administrator. 

Labauve  and  Slacy,  for  the  defendants. 

1.  The  decree  or  pretended  judgment  of  the  Tennessee 
court,  under  which  the  plaintiffs  claim  authority  to  act  as 
guardians  of  the  minors,  is  without  the  signature  of  the 
judge  or  court.  There  is  no  evidence  that  the  Tennessee 
laws  are  different  from  our  own,  requiring  the  signature  of 
the  judge.  This  document  should  be  rejected  on  that 
ground. 

2.  A  special  appointment  and  authorisation,  as  tutor, 
curatory  guardian,  or  the  like,  for  the  purpose  of  carrying  on 
a  suit  04  phtmtifff  is  not  known  or  authorised  by  our  law. 
The  law  allows  of  a  special  appointment  to  minors,  only 
when  they  are  to  be  made  defendants.  Lotdnana  Code^ 
article  295.  It  is  not  shown  that  the  laws  of  Tennessee 
authorise  such  appointments  for  the  purpose  of  prosecuting 
suits. 

3.  The  appointment  purports  specially  to  authorise  the 
plaintiffs  as  special  guardians  of  the  minor  orphans  of  Henry 
Crabb,  deceased,  to  attend  to  their  interest  in  a  suit  depend- 
ing in  Louisiana,  wherein  the  mdoto  and  heirs  of  Henry 
Crahh^  deceased^  are  plaintiffs,  against  Daund  Barrow^  execu- 
tor, defendant.  The  appointment  being  made  for  a  special 
purpose,  can  avail  only  in  the  suit  named  in  it;  notr,  no  such 
suit  exists;  the  present  is  different,  both  as  to  parties,  plaintiffs 
and  defendants,  and  consequently  is  not  the  one  for  which  the 
appointment  was  made.  The  parties  to  the  present  suit,  are 
Henry  L.  Douglass  and  Jane  Anne  Douglass,  his  wife, 
plaintiffs,  vs,  William  E.  Edwarda  and  Lavina  W.  Edwards, 
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his  wife,  tutrix  apd  co-tutor  of  David  Barrow,  a  ntinor,  eastbun  Dist. 
defendaots.     As  well  might  the  document  filed,  authorise  the   ■^q>-c^  >836. 
parties  therein  named  to  prosecute  any  other  suit.     Neither  imiuolass  st  xl. 
the  parish  or  court  in  which  said  suit  was  pending,  is  set  cuwards  kt  al. 
forth. 

Mathews^  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  Douglass  and  his  wife,  as  guardians 
or  tutors  of  the  minor  children  of  Henry  Crabb,  deceased, 
formerly  the  husband  of  Mrs.  Douglass,  against  the  defend- 
ants, as  representing  the  estate  of  David  Barrow,  deceased, 
in  their  capacity  of  tutor  and  tutrix  of  a  minor  child  of  said 
Barrow  and  Mrs.  Edwards,  the  latter  being  his  wife  during 
his  lifetime.  Exceptions  to  the  rights  and  authority  of  the 
plaintiffi  to  maintain  the  present  action,  are  found  in  the 
answer  of  the  defendants.  Amongst  these  exceptions  is  one, 
denying  the  character  (assumed  by  them  in  their  petition)  as 
tutor  and  tutrix,  &c.  The  court  below  sustained  this  plea, 
and  gave  judgment  of  non-suit,  from  which  the  plaintiffs 
appealed. 

They  appear  to  be  absentees,  in  other  words  as  having  no 
domicil  or  residence  in  this  state.    The  suit  is  brought  for 
the  purpose  of  compelling  the  defendants  to  render  an  account 
of  the  administration  of  D.  Barrow,  who  acted  as  executor 
of  the  last  will  and  testament  of  Henry  Crabb,  and  to  obtain     The  order  or 
a  judgment  for  the  balance  of  the  succession  of  the  latter,  in  unothei*  state, 
which  remained  in  the  hands  of  the  former  at  his  death.  Jfa^j  to^iiS^ 
The  evidence  offered  in  support  of  the  plaintiffs'  right  to  for  the  special 
claim  the  account  and   judgment  as  prayed  for  in  their  tecung      t£!^ 
petition,  is  an  order  or  decree  of  the  Court  of  Pleas  and  lii^s^ln^acertifn 
Quarter  Sessions  of  Davidson  county,  in  the  state  of  Ten-  juit  i>en(iing  in 

,  1.1,  .11.  i.  1      .  lx)ai8iana,    will 

nessee,  by  which  they  are  appomted  guardians  of  the  interests  not  be  received 
of  the  minors  of  H.  Crabb,  deceased,  for  a  special  purpose,  ^nJ^rauUiori- 
viz  :  to  protect  the  rights  of  said  minors,  in  a  suit  depending  %^y^^^  *"** 
in  Louisiana,  wherein  the  widow  and  heirs  of  H.  Crabb,  pert^  of  a  mic- 
deceased,  are  plaintiffs,  against  David  Barrow,  &c.  Now  thrrainoniTere! 
as  the  present  defendants  represent,  or  are  supposed  to  ^^  ^dminiaSa- 
represenl  Barrow,  and  the  suit  being  in  substance,  though  tor  to  account. 
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EAnvam  Dm.  not  in  name,  the'bne  referred  to  in  the  decree  of  the  court  of 

Mareh^  1836.    Davidson  county,  perhaps  the  mistake  of  names  would  not 

IIOUSL18S  BT  Au  invalidate  the  power  granted  by  the  decree  of  that  court,  if  it 

'tW'  conferred  full  authority,  given  in  leral  form,  to  the  plaintiffs, 

KDWARnS  ET  AL.  "^  '   o  O  '  r  ' 

Batifthepowl  ^  represent  the  minor  children  of  Crabb,  in  all  things 
er  KTwited  to  relating  to  his  succession,  as  tutors,  clothed  with  full  power 
minors,  by  the  and  authority  allowable  to  them  in  such  capacity.  But  this 
ofa^other  autel  ^  ^^^  ^^^  ^^^^  ^n  the  present  instance ;  they  are  nominated 
confers  full  au-  for  a  special  purpose,  and  by  what  power  legally  vested  in 
in  legal  form,  to  the  court  which  appointed  them  to  office,  we  do  not  know. 
mPnorT^in  all  '^^  circumstauces  in  the  present  case,  do  not  bring  it  under 
thinw   relating  the  rules  as  laid  down  in  that  of  Berluchaux  vs.  Berluehaux 

to  their  propei>- 

tyhere,  suchde-.  et  al.,  as  reported  in  7  Louisiana  Reports^  539  and  545.  See 
full  evidence  of  ^90  ^hc  case  of  ChiaptUa  vs.  CoupraHf  8  Loumana  Rtports,  84. 
■]JJ^'rJ2[,{J^®  In  those  cases  we  held,  that  a  tutor  or  guardian,  legally 

appointed  to  a  minor,  according  to  the  rules  and  forms  of  a 
foreign  state  or  government,  could  reduce  to  possession  (he 
property  of  the  minor,  situated  in  this  state,  by  appointing  an 
attorney  for  that  purpose,  and  do  all  things  here  appertaining 
to  the  interests  of  the  pupil,  as  if  the  tutor  had  received  his 
appointment  in  pursuance  of  our  laws,  distinguishing  the 
office  of  tutors  or  guardians  from  that  of  executors  and  other 
administrators  of  successions.  From  these  last,  it  seems  to 
us  difficult  to  distinguish  an  administrator,  appointed  under 
whatsoever  name  or  title,  for  a  special  and  particular  purpose, 
in  relation  to  a  succession.  Such  administrator,  although 
denominated  a  tutor,  does  not  possess  the  general  and 
imposing  power  aud  authority  conferred  on  tutors,  appointed 
to  protect  the  persons  and  property  of  their  pupils,  in  every 
thing  relating  to  their  comfortable  existence  and  education, 
and  pecuniary  interests.  If  an  affirmation  of  the  judgment 
had  a  tendency,  finally  to  defeat  any  just  claims  of  the 
plaintiffs,  we  would  be  very  reluctant  to  sanction  it.  The 
only. inconvenience  occasioned  by  the  non-suit,  is  delay, 
leaving  the  parties  claiming  rights,  to  pursue  them  in  a  legal 
manner,  not  hard  to  be  discovered.  One  of  the  plaintiffs, 
the  late  widow  of  Crabb,  claims  in  her  own  right,  one  half 
.  the  sum  which  may  be  owing  by  the  succession  of  Barrow, 
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beloDging  to  her  as  a  pari  of  the  matrimonial  acquests  easteux  Dier. 
aod  gains,  acquired  during    her  marriage  with  her  first   ■^wgA,  i8S6. 
husband,  and  the  counsel  for  the  plaintiffs  contends,  that  in       riordon 
this  respect  she' ought  not  to  have  been  non-suited.     We        ^^ns. 
cannot  consent  to  this  proposition.     The  action  is  instituted     To  compel  an 
to  compel  an  account  and  settlement  of  the -administration  Looont  for'^the 
of  Crabb's  executor ;  it  relates  to  the  management  of  the  «Jm'n»8toitioQ 

'  ^  of  a  succession, 

succession  of  the  former,  and  although  it  may  be  blended  all  the  parties 
with  the  rights  and  claims  of  the  surviving  partner,  of  ly  befonT^he 
adquests  and  gains,  the  division  and  separation  of  these  rights  ^J?"{J^  deceived 
and  claims  can  only  regularly  take  place,  after  liquidation  paitner properly 
and  settleipent  of  the  whole  estate,  as  left  at  the  death  of  the  veil  as'tbe'sur^ 
husband.  The  executor  or  his  representatives,  ought  not  to  the*  M^unltyf 
be  compelled  to  render  two  accounts,  relating  to  a  single  An  executor 
administration.  oulh^iot't^^h^ 

^  compelled       to 
.  1     1  -I       1  1    '  re'iaer  two  sepa- 

it  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the  rate    accounu, 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs.      ^e^^i^essfon?' 


RIORDON   vs.    DAVIS. 

APPEAL  FROM  THK  COURT   OF  THE  FOURTH  JUDICIAL  DISTRICT,  THE   JUDGE 

OF  THE    SJBCOND   PRESIDING. 

A  witness  may  refer  to  a  memorandam  to  refresh  his  memory  relating  to 
the  facts  he  is  called  to  testify  about.  It  is  not  required  that  the  memo- 
Tandum  be  cotemporary  with  the  facts.  It  suffices  that  it  was  made  by 
the  witness,  or  another  with  his  privity,  when  tiie  facts  were  fresh  in  his 
recollection,  and  that  the  reading  of  it  restores  th^m,  when  fading  in  his 
msniory. 

A  witness  will  be  permitted  to  refer  to  a  summary  of  his  testimony  giren 
on  a  former  trial,  touching  the  value  of  certain  work  which  he  had  pre- 
viously examined  and  approved.    This  is  not  for  the  purpose  of  reviving 
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Eastern    Dirr.      ^^  faded  recoUection  of  the  facta  themaelves,  bat  to  remind  him  of  what 
Marchy  1836.        he  had  aworn  to  on  a  former  trial. 


sioRiK>if        '^  ^  witnen  dies  before  the  last  trial,  his  testimony  taken  on  a  former  trial 
i^'  of  the  same  cause^  is  admissible  in  evidence. 

DAT  IS. 

So,  the  adverse  party  is  authorised  to  produce  the  testimony  of  a  witness 
taken  down  on  the  first  trial,  with  a  view  of  showing  that  it  difiered  from 
his  statements  given  on  the  second  trial. 

A  witness  will  be  allowed  to  refer  to  a  report  of  experts,  of  whom  he  was 
one,  which  has  been  set  aside,  to  refresh  his  niemory,  when  the  fact  to 
be  proved  was,  what  estimate  he  had  put  on  the  work  done,  the  reference 
being  as  to  a  memorandum  deliberately  made  at  the  time. 

This  is  an  action  to  recover  from  the  defendant,  the  sum 
of  seven  hundred  and  twelve  dollars  and  thirty-five  cents, 
being  the  balance  of  an  account  stated,  for  carpenters'  work 
done  on  the  houses  of  the  latter. 

The  defendant  admitted  the  plaintiff  had  worked  on  his 
houses,  but  averred  his  charges  were  exorbitant,  erroneous 
and  fraudulent;  that  he  had  been  employed  as  a  master 
workman,  to  direct  and  conduct  his  buildings  in  a  skillful 
manner,  but  had  shamefully  neglected  his  business,  bo  much 
so  that  he  was  dismissed,  and  other  workmen  employed  to 
go  on  and  complete  the  work ;  that  he  has  paid  the  defend- 
ant one  hundred  and  twenty-six  dollars  to  be  imputed  to 
this  demand,  which  is  as  much  as  he  is  entitled  to. 

Experts  were  appointed  to  examine  the  work  done  by  the 
plaintiff,  and  to  report  thereon  to  court.  They  estimated  the 
value  of  work  and  labor  done  on  the  defendant's  buildings  by 
the  plaintiff,  at  five  hundred  and  twenty-five  dollars. 

The  report  of  experts  was  set  aside,  an  amended  answer 
filed,  and  a  new  trial  ordered.  Two  carpenters  estimated 
the  value  of  the  work  done,  one  at  five  hundred  and  twenty-  ' 
five  dollars,  and  the  other  at  five  hundred  and  ninety-five 
dollars.  The  district  judge  took  the  medium  value  of  five 
hundred  and  sixty  dollars,  and  after  deducting  two  hundred 
and  six  dollars  for  payments  and  credits  proved,  gave 
judgment  in  favor  of  the  plaintiff  for  three  hundred  and  fifty- 
four  dollars.     The  defendant  appealed. 
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The  bills  of  exception  taken  in  the  course  of  the  trial,  are  Ektekx  Di«t. 
fully  noticed  in  the  opinion  of  the  court.  '*^""*'  ^"^^ 


RI0RD02C 


hes^  for  the  plaiDtiff.  s^tis. 

t 

DaviSy  ill  proprih  personA. 

BitUardy  /.,  delivered  the  opinion  of  the  court. 

This  euit  is  brought  to  recover  the  value  of  carpenters' 
work  alleged  to  have  been  done  for  the  defendant.  He 
pleaded  the  general  issue  and  some  offsets ;  and  judgment 
having  been  rendered  against  him,  for  a  balance  of  three 
hundred  and  fifty-four  dollars,  he  appealed. 

The  case  appears  to  have  been  tried  several  times,  and  the 
record  is  encumbered  with  documents,  interlocutory  orders 
and  exceptions,  which  we  cannot  notice,  but  shall  confine 
ourselves  to  the  proceedings  had  on  the  last  trial,  which  was 
followed  by  the  judgment  appealed  from. 

The  correctness  of  the  judgment  below,  depends  mainly 
on  matters  of  fact,  and  the  evidence  in  the  record  abundantly 
shows  that  the  defendant  was  indebted,  in  some  amount,  for 
work  done  as  alleged.  The  quantum  depends  upon  estimates 
made  by  carpenters  who  were  examined  as  witnesses. 

The  appellant  has  not  favored,  us  with  any  arguments  on  a  wimessmar 
points  of  law,  on  which  he  relies  for  a  reversal  of  the  refer  to  a  memo- 
judgment  ;  but  there  are  two  bills  of  exception  in  the  record,  fresh  bis  memo- 
which  we  proceed  to  notice.  ^f;  ^^'"'^^  t° 

By  the  first,  it  appears  that  while  a  witness  was  under  ca"ed  to  testify 
examination,  the  plaintiffs  counsel  offered  him  a  summary  of  required  thatthe 
his  testimony,  taken  on  a  former  trial,  for  the  purpoipe  of  ire*''^"m^ry 
retVeshing  his  recollection  of  what  he  had  testified  previ-  ?****  *^«  j»«^?- 

°  .  »  It  suffices  that  it 

ously.  This  was  objected  to,  on  the  gound  that  the  estimate  was  made  bjthe 
of  the  value  of  work,  was  not  matter  which  could  require  or  JhiI!^*ii3J  *hU 
iustify  his  reference  to  a  memorandum  to  refresh  his  memory,  privity ,ivhen  the 

r«i  t       .  .11.  1  "^^  ^^^  "** 

Th.e  court  bavmg  permitted  the  witness  to  recur  to  the  sum-  in  his  recoUee- 

raary  of  evidence,  the  defendant  took  a  bill  of  exceptions.      i^d'ing    of    \t 

It  is  now  considered  a  settled  rule  of  evidence,  that  a  ^^^f  ..*'**'?» 

'  when  fading  m 

witness  may  refer  tx)  a  memorandum  in  order  to  refresh  his  h"  memoiy. 

31 
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Eaitbrk  Dm.  memory  of  facts.     The  rule,  according  to  the  authority  of 

Mwch,  1836.   Starkie,  does  not  r^uire  that  the  memorandum  should  be 

HioRDox       cotemporary  with  the  facts ;  it  suffices  that  it  was  made  by 

DAx'iH.        ^^^  witness,  or^another  with  his  privity,  when  the  facts  were 

A  witness  will  fresh  in  the  recollection  of  the  witness,  and  that  the  reading 

be  permitted  to  ^f  ^jjg  memorandum  restores  the  recollection  of  the  fact  which 

refer  to  a  sum- 
mary of  his  te».  had  faded  in  his  memory.     1  SiarkU^  128,  129. 

a'^forako^^ triai^  But  in  this  case,  the  witness  was  permitted  to  refer  to  his 
iue**of *^  ^rtafn  former  testimony,  given  when  the  facts  themselves  were 
work,  which  he  more  fresh  in  his  mind,  not  directly  for  the  purpose  of  reviving 
examined  and  his  faded  recollectiou  of  the  facts  themselves,  but  to  remind 
?r^II^t*^for™e  ^'"^  ^^  vjhui  he  had  sworn  to  on  a  former  trial,  touching  the 
purpose  of  re-  value  of  Certain  work  which  he  had  previously  examined 
recollection  of  and  appraised.  If  the  witness  had  died  previously  to  the 
Idre^^^init  uTre-  ^^^  ^""^^'^  ^^^  testimony  taken  on  a  former  trial,  would  have 
"^h°^  h'™  ^^  been  admissible.  It  is  clear,  also,  that  when  the  same,  wit* 
sworn  to  on  a  uess  testifies  ou  a  second  trial,  the  .adverse  party  would  be 
oraier  trial.  authorised  tp  produce  his  first  testimony,  with  a  view  of 
dies  before  rhe  showing  that  it  differed  from  his  statements  given  on  the 
tJmoIly  token  o'n  second  trial.  Every  witness  is  presumed  to  have  sworn  to 
a  former  trial  of  ^^g  truth.  Until  the  contrary  be  showu,  and  is  at  liberty  to 

the  same  cause,  '  . 

is-admissibie  in  correct  his  Statements  during  the  progress  of  the  trial.    We 

evidence.  .  •  i         i>  •  •.  i*      •        ^     ■  • 

So  th  d  ^^  "^  impropriety,  therefore,  in  a  witness  referring  to  his 
party  is  authori-  Statements  on  oath  made  on  a  former  trial,  with  a  view  indi- 
ihe  testiro^y  c^  fcctly    of   reviving    his    recollection    of   facts   within    his 

So:!.'n?fiS  knowledge. 

trial,    with    a      The  secoud  bill  of  exception  shows  that  another  witness 

that  it  difi^^S  was  permitted  to  refer  to  an  estimate  of  the  work,  made  by 
roe™ts***ive'S"on  ^^^  ^"^  another  person,  which  had  been  reduced  to  writing 
the  second  triui.  at  the  time,  in  order  to  enable  him/ to  refresh  his  memory. 

bediowed'tore-  ^^  ^*®  permitted  to  refer  to  the  paper  for  that  purpose, 
fer  to  a  report  the  judge  observing  that  his  evidence  would  be  good,  if  he 
whom  ^e"' was  could  afterwards  depose  from  recollection,  and  not  from  the 
been  set^aside*  "memorandum  alone.  It  appears  by  the  record,  that  the 
to  refresh  his  witness  had  been  appointed  one  of  two  experts  to  examine  and 
(he  fi^t  to  be  value  the  work  done,  but  their  report  had  been  set  aside.  The 
whatMtimatehe  ^^^^  ^^  ^  proved,  was  what  estimate  he  had  put  upon  the 
had  put  on  the  work  doue.    The  report  might  well,  in  our  opinion,  be  referred 
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■ 

to  by  the  witness  as  a  memorandum  deliberately  made  at  the  Kast£rx  djst. 

time,  March^  ISSG. 

A  careful  examination  of  the  evidence  in  the  record,  does        a  dams 
not  enable  us  to  say  that  injustice  has  been  done  to  the       hurst. 

defendant.  work  done,  the 

refereiioe   being 
as  to^a  memo- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^l*^''™  deiiber- 

-^  '  »         J      o  »  ately    made    at 

judgment  of  the  District  Court  be  a£Srmed,  with  costs.  ^^  time. 


ADAMS  VS,  HURST. 
ArPSAL   FftOH  THS   COURT  OF  THE   FIRST  JUDICIAL  DISTRICT. 

The  wife  can  obtain  a  divorce,  a  vinculo  matrimonii^  from  her  husband, 
when  it  is  in  proof  that  he  has  lived  in  open  adultery  with  another 
woman,  and  there  is  no  evidence,  at  the  institution  of  suit,  that  a 
reconciliation  has  taken  place. 

The  statute  of  1827,  relative  to  divorces,  authorises  a  divorce,  on  the  part 
of  the  wifb,  when  the  husband  keeps  a  concubine  in  the  common 
dwellinsr,  or  keeps  her  publicly  in  any  other  house.  It  is  also  held,  that 
living  with  her,  at  her  own  hotue,  is  within  the  meaning  of  the  law. 

4 

This  is  an  action  of  divorce,  a  tnnculo  matrimanU.  The 
plaintiff  alleges  she  was  lawfully  married  to  the  defendant, 
in  North  Carolina,  in  1812,  and  that  he  had  left  her  and 
came  to  Louisiana  to  reside.  She  further  states,  that  about 
a  year  before  bringing  suit,  she  also  came  to  this  state,  in  the 
hope  that  he  would  take  her  to  his  bed  and  board  again ;  but^ 
that  she  found  him  living  in  open  and  avowed  adultery  with 
another  woman,  and  that  he  has  continued  to  live  so  until 
within  three  weeks  before  suit.  She  prays  for  a  divorce  from 
the  bands  of  matrimony. 

The  defendant  admitted  the  marriage,  but  denied  the  other 
allegations  of  the  petitioner. 


ADAMS 

va. 
MURrr. 
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fiAtTKBjr  DitT.      UpoQ  ihese  pleadiags  the  cause  was  subDiitted   to  the 
,  March,  1836.    cour^.     There  was  abundant  testimony  in  support  of  the 

facts  alleged. 

The  district  judge  decided  that  the  evidence  did  not  show 
that  the  defendant  was  living  in  a  state  of  concubinage/  at 
the  commencement  of  the  suit,  or  (he  time  of  trial;  he, 
therefore  gave  judgment  for  ihe  defendant.  The  plaintiff 
appealed. 

Deblieux,  for  the  plaintiff. 

Shepard  and  Buchanan^  contra. 

MathevoSy  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  a  wife  against  her  husband,  to 
obtain  a  divorce,  a  vinculo  nuUrimonU,  The  improper  conduct 
charged  against  the  defendant  is  abandonment  of  the 
plaintiff,  and  living  in  open  concubinage  and  adultery  with 
another  woman.  Judgment  was  rendered  in  the  court  below 
in  favor  of  the  defendant,  from  which  the  plaintiff  appealed. 

The  record  affords  no  positive  evidence  of  the  length  of 
time  during  which  the  wife  was  abandoned  by  her  husband. 
There  is  ample  proof,  however,  that  he  has  lived  in  concu- 
binage and  open  adultery  with  a  free  woman  of  color,  named 
Rose  Metoyer,  and  that  he  thus  lived  a  considerable  length 
of  time,  inaking  the  house  of  his  concubine  his  home.  It  is 
true,  as  assumed  by  the  judge,  a  quo,  in  deciding  the  case, 
that  no  testimony  was  adduced  to  show  that  the  defendant 
was  thus  living  in  open  adultery  at  the  period  when  the 
present  suit  was  commenced ;  nor  is  it  shown  that  any  recon- 
ciliation had  taken  place  between  the  parties  at  any  time 
after  their  long  separation.  This  proof  ought  to  have  been 
offered  on  the  part  of  the  defendant,  if  he  intended  to  avail 
himself  of  the  exceptions  recognised  by  the  act  of  1827,  on 
the  subject  of  divorces.  A  just  decision  of  the  case  depends 
on  a  proper  interpretation  of  this  law. 

By  the  first  section,  it  is  enacted  that  adultery  on  the  part 
of  the  husband  is  a  good  cause  for  a  divorce  claimed  by  the 
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wife,  when  he  has  kept  a  concubine  in  the  house  of  their  Eabtbsh  Dmt. 
common  residence,  or  when  he  has  kept  one  publicly  and  «^<»"cft»  t836» 
openly  in  any  other  house ;  and  such  conduct  on  the  part  of       adamb 
the  husband  affords  good  grounds  to  the  wife  to  claim  a        h^wt, 
divorce,  unless  subsequent  to  it  a  reconciliation  may  have     The  wife  can 
taken  place  between  the  parties.     How  an  action  of  this  ^^c^o'^^t 
kind  may  be  barred,  is  shown  by  the  articles  149  and  150  of  ?«»*  ^o™  ^^ 

'*  husband,    when 

the  Louiriana  Code^    But,  in  the  present  case,  the  record  it  is  in  pr^of  he 

contains  no  evidence  to  support  an  exception  to  the  action,      adultery  ''^  wi^ 

The  testimony  shows  clearly,  that  the  defendant  did  live  another  woman, 

^  .    •'^  and  there  is  no 

in  a  state  of  open  concubmage  and  adultery  with  Rose  evidence  at  the 
Metoyer.  He  has,  therefore,  in  the  terms  of  the  law,  lived  thata'reeonciiu!- 
in  this  state :  and  although  he  did  not  keep  his  concubine  in  ****"  ***•  ^^^ 
the  common  dwelling  of  himself  and  wife,  he  certainly  kept  xhe  statute  of 
her,  openly,  in  another  house ;  and  it  does  not,  in  our  opinion,  J?^»  "****Jrti^ 
in  any  manner  change  the  true  spirit  and  meaning  of  the  rises  a  diyoroe 
law,  that  the  place  of  keeping  her  was  the  house  of  his  the  wUe,  when 
concubine,  for  the  circumstance  of  her  having  housed  and  J!*®_    husband 

'  o  keeps  a  concu- 

fed  him  does  not  change  the  nature  of  the  offence,  although  bine  in  the  eom- 
it  may  render  the  offender  more  degraded  and  despicable  in  OT^\eep«'  ^hfr 
the  opinion  of  the  orderly  and  virtuous  part  of  the  commu-  5Sler*^{K)UK."*it 
nity.  Adultery  is  a  direct  and  immediate  cause  for  divorce  is  also  held,  that 
from  the  bonds  of  matrimony,  according  to  the  fourth  section  athSnmhouae^ 
of  the  act  of  the  legislature  above  cited ;  and  it  appears  to  meaning^of  the 
us  that  the  testimony  fully  proves  the  offence  in  the  present  ^^v 
instance,  in  terms  of  the  law,  as  charged  against  the 
defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed;  that  the 
judgment  of  the  District  Court  be  reversed  arid  annulled. 
And,  proceeding  here  to  give  such  judgment  as,  in  our 
opinion,  ought  to  have  been  given  in  the  court  below,  it  is 
further  ordered,  adjudged  and  decreed,  that  the  bonds  of 
matrimony  heretofore  existing  between  the  plaintiff  and  her 
husband  be  dissolved,  and  that  she  be,  and  is  hereby,  divorced 
from  her  said  liusband,  and  that  he  pay  costs  in  both  courts. 


/i 
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EiJTEmir  DisT. 

Maarch^  1836. 


LAVDST 


LANDRT  V8.    6AMET. 

APPEAL   PEOM  THB  OOUAT  OP  THB  FOURTH   JUDICIAL  DISTAIOT,  TBB  JUDOB 

THBEBOF  FRBSIOIHO. 

The  record  and  judgment  of  a  rait  against  the  plaintiff  by  a  mortgage 
creditor,  under  which  a  tract  of  land,  sold  bjr  the  former  to  the  defendant, 
was  seised  and  sold,  is  admissible  in  evidence  in  an  action  for  the  price, 
under  the  plea  of  eviction. 

This  IB  an  action  to  recover  the  price  of  a  tract  of  land, 
sold  by  the  plaintiff  to  the  defendant,  and  to  settle  and 
liquidate  a  partnership  account  between  the  parties. 

The  defendant,  among  other  ideas,  alleged  in  his  defence, 
that  he  had  been  evicted  by  a  seizure  and  sale  of  the  land  he 
purchased  from  the  plaintiff,  under  an  execution  of  a  mortgage 
creditor  of  the  latter,  and  offered  in  evidence  the  record  of 
the  proceedings,  in  which  the  judgment  was  obtained  under 
which  he  was  evicted.  It  was  objected  to,  and  the  court 
rejected  it  on  the  ground  that  it  was  inadmissible.  A  bill  of 
exceptions  was  taken. 

As  the  whole  case  turns  on  the  rejection  of  the  defendant's 
evidence,  under  the  first  branch  of  the  defence,  it  is  unneces- 
sary to  state  more  of  the  case  than  what  is  contained  in  the 
opinion  of  the  court. 

The  plaintiff  had  judgment  in  the  court  below,  from  which 
the  defendant  appealed. 

Edwards  and  Damsy  for  the  plaintiff,  contended : 

1.  That  the  record  and  judgment  of  the  Probate  Court 
against  the  plaintiff,  offered  in  evidence  by  the  defendant, 
was  properly  rejected. 

2.  It  was  inadmissible,  because  it  went  to  establish  iiacts 
not  alleged  in  the  pleadings. 

S.  Because,  if  received,  it  would  be  in  direct  contradiction 
to  the  pleadings. 


LAHDBY 
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4.  It  was  not  the  proper  legal  evidence  to  establish  the  EArrsM  Dist. 
facts  sought  to  be  proved.     The  defendant  alleged  in  his  ■^°^^»  '^^- 
answer,  that  the  plaintiff  was  tutor  of  Brasset,  who  obtained  ^ 
the  judgment  against  him  which  is  offered  in  evidence.     The 
fact  is,  the  plaintiff  was  curator  adiana.    To  admit  the 
evidence,  would  be  allowing  the  party  to  allege  one  capacity 
and  prove  another. 

Labauoe  and  Slacy^  for  the  defendant,  urged : 

1.  That  the  record  of  the  proceedings  in  the  Probate  Court 
against  the  plaintiff,  was  admissible  in  evidence,  and  should 
have  been  received,  as  showing  that  judgment  had  been 
obtained  against  him  as  curator  ad  bonOf  for  one  thousand 
five  hundred  dollars,  decreeing  a  mortgage  upon  the  very 
land  he  sold  to  the  defendant,  the  price  of  which  is 
claimed  in  the  petition,  and  that  the  defendant  was  evicted 
by  the  seizure  and  sale  of  the  land  by  the  sherifl^  under  this 
judgment. 

2.  This  evidence  having  been  rejected,  the  cause  should, 
on  this  ground,  be  remanded  for  a  new  trial,  and  the 
document  admitted  in  proof  of  the  defendant's  allegation  of 
eviction. 

Malhewsy  J.,  delivered  the  opinion  of  the  courL 

In  this  case,  certain  sums  of  money  and  interest  thereon 
are  claimed  by  the  plaintiff  on  various  contracts  of  sale  of 
property,  entered  into  between  him  and  the  defendant 
Judgment  was  rendered  in  the  court  below  in  favor  of  the 
former,  for  the  sum  of  six  thousand  two  hundred  and  fifty 
dollars,  with  interest,  &c.;  from  which  the  latter  appealed. 

This  action  is  complicated,  in  consequence  of  the  different  ' 
characters  in  which  the  plaintiff  sues,  and  the  double  capacity 
in  which  the  defendant  is  sued,  and  is  much  confused  by 
complexity  consequent  on  the  variety  of  contracts  involved 
in  its  investigation. 

The  suit  is  brought  by  the  plaintiff  in  his  own  right,  and 
as  tutor  to  his  minor  children  now  living,  and  as  heir  to  one 
of  them  deceased  ;  and  the  defendant  is  sued  personally  and 
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Easterx  Dist.  as  tutor  to  his  minor  children.  These  capacities  do  not 
March,  1836.  appear  to  have  been  contested  in  the  court  below,  and,  con- 
'  sequently  need  not  be  here  examined.  The  complexity  of 
the  action,  and  we  may  add  its  perplexity,  will  be  best  shown 
by  stating  the  various  contracts  on  which  it  is  founded.  In 
1829,  the  plaintiff  sold  to  the  defendant  one  undivided  half  of 
a  tract  of  land,  fronting  on  the  Mississippi,  of  five  arpents 
front,  with  the  ordinary  depth,  for  the  price  of  three  thousand 
five  hundred  dollars,  payable  by  instalments,  with  interest, 
&c.  Soon  after  this  sale,  the  parties  entered  into  a  partner- 
ship for  the  purpose  of  cultivating  the  whole  tract  of  five 
arpents  front,  with  the  ordinary  depth  of  forty,  as  a  sugar 
plantation.  On  the  10th  of  February,  1830,  this  partnership 
was  dissolved,  by  mutual  consent  of  the  parties,  and  the 
property  of  the  concern  ordered  to  be  sold,  for  the  purpose  of 
liquidating  and  settling  its  accounts.  A  sale,  at  auction, 
took  place,  in  pursuance  of  the  agreement,  and  the  defendant 
became  the  purchaser  of  the  whole  tract,  for  the  sum  and 
price  of  nine  thousand  dollars,  one  half  of  which,  toother 
with  the  three  thousand  five  hundred  dollars,  is  claimed  in 
the  present  suit.  , 

These  claims  are  opposed  by  the  defendant,  in  his  answer, 
on  several  grounds.  Ist.  That  he  was  evicted,  in  due  course 
of  law,  from  the  land  sold  him  by  the  plaintifiT,  in  conse- 
quence of  a  legal  or  tacit  mortgage  with  which  the  properly 
was  encumbered,  by  sLcts  of  the  plaintifiT,  before  the  sales  as 
above  stated.  2d.  That,  as  the  last  sale  was  made  expressly 
to  enable  the  partners  to  liquidate  and  settle  the  accounts  of 
the  partnership,  no  recovery  can  be  had  agaibst  him  on  that 
account  until  such  liquidation  shall  take  place,  and  offers  to 
have  it  made  in  the  present  suit,  by  a  plea,  in  the  nature  of 
a  reconvention. 

In  support  of  the  first  means  of  defence,  the  defendant 
offered  in  evidence  the  record  of  proceedings  in  the  Court  of 
Probates,  by  which  it  appears  that  one  Alexis  Brasset  reco- 
vered a  judgment  fpr  one  thousand  five  hundred  dollars 
against  the  plaintiff,  which  was  executed  by  seizing  and 
selling  the  tract  of  land  of  five  arpents  front,  &c.,  in  the 
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possession  of  the  defendant,  to  whom  it  was  adjudicated  by  E4STEnN  Dist. 
the  sheriff,  at  the  price  of  one  thousand  six  hundred  dollars.  J^^^^^^*  '^^^- 
The  tract  appears  to  be  the  same  previously  bought  by  Gamet       lakdut    ~ 
at  the  sale  of  the  partnership  property.    This  document  of  evi-        oamIst. 
dence  was  rejected  by  the  court  below,  and  a  bill  of  exceptions 
taken  to  its  opinion,  &c.     The  judge  a  qw)  gives  no  reason 
for  its  rejection,  except  that  it  was  inadmissible.     Now,  we       iiic    record 
cannot  imagine  reasons  against  its  admissibility.     It  is  true  a^iii^aMilirt  th^^ 
it  may  not,  when  examined,  amount  to  a  legal  eviction  of  the  plaintiff,   by   a 
defendant ;  but  itxertainly  proves  that  there  was  a  judgment  tor,  un^r  which 
against  the  plaintiff;  that  the  land  previously  sold  by  him  to  '^Jd*by*the  foi 
the  defendant  was  seized  and  sold ;  and  that  the  latter  became  ?**^^  ^^  ***®  ^^- 

tendant,  was  mi- 

the  purchaser,  at  sheriff's  sale,  for  the  sum  of  one  thousand  zed  and  sold,  is 
six  hundred  dollars,  which  it  seems,  by  a  receipt  found  on  the  evidence  ^in  an 
record,  he  has  since  paid  to  Alexis  Brasset.     The  document  *^t'°"  *°r.  |1?*^ 

'  '  ...  price,  under  the 

offered  was  certainly  competent  and  admissible  evidence  to  pica  of  eviction. 
prove  res  tpsaa.  What  effect  it  may  legally  have  on  the 
claims  and  rights  of  the  parties  to  this  suit,  will  be  a  proper, 
subject  of  inquiry  after  it  shall  have  been  received  in 
evidence.  We  think  the  judge  below  erred  in  rejecting  it. 
There  is  another  bill  of  exceptions  to  the  opinion  of  the 
judge  a  quo^  by  which  he  refused  to  allow  the  defendant  to 
file  an  amendment  to  his  answer,  on  the  ground  that  it  was 
offered  too  late.  Perhaps  it  was  not  offered  in  proper  time; 
but  on  this  matter  we  forbear  to  give  any  opinion,  as  the 
pleadings,  without  this  amendment,  were  sufficient  to  au- 
thorise the  admission  of  the  record  of  the  proceedings  had  in 
the  Court  of  Probates,  in  which  Alexis  Brasset  was  plaintiff 
against  Auguste  Landry,  the  present  plaintiff.  In  conse- 
quence of  the  rejection  of  this  testimony,  the  cause  must  be 
remanded  for  a  new  trial ;  and  on  the  next  trial,  it  appears 
to  us,  the  whole  matters  in  dispute  between  the  parties  may 
be  settled,  both  in  relation  to  the  claim  founded  on  the 
first  contract  of  sale,  and  that  for  the  liquidation  of  the 
partnership,  as  urged  by  the  defendant  in  his  answer. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 

32 
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Eaitbkh  Dist.  annulled,  and  that  the  cause  be  sent  back  to  said  court,  to 
Marchy  1836.   jj^  ^rf^j  ^  ,1^^^  ^j^h  instructions  to  the  judge  not  to  reject 

DxzixB       the  record  of  the  suit  in  the  Court  of  Probates  of  Alexis 
BOTONOH.      Brasset  vs.  Auguste  Landry,  offered  in  evidence  by  the 
defendant;  and  it  is  further  ordered,  that  the  appellee  pay 
the  costs  of  this  appeal. 


DEZIER    V$,    BOUGNON. 

AFFBAL  FROM  THE  COURT  OF  THE   FOURTH  JUDICIAL  DISTRICT,  THE  JUDGE 

THEREOF   FRE8IDINO. 

A  proquse  made  bj  a  party,  to  indemnify  and  save  harmless  a  person  who, 
at  his  request,  sleeps  at  and  guards  his  store  of  nights,  u  bindingf  and 
will  aathorise  a  jury  to  give  damages  sufficient  to  pay  the  expenses  of 
a  criminal  prosecution  incur^d  by  this  person,  in  consequence  of  his 
acceding  toeuch  promise. 

This  is  an  action  in  which  the  plaintiff  claims  the  sum  of 
five  hundred  dollars,  as  a  compensation  and  indemnity  for 
sleeping  in,  and  guarding,  the  defendant's  store. 

The  petitioner  alleges  that  in  1829,  he  agreed  to  sleep  in 
the  defendants  store  for  its  safety  and  protection,  which  was 
at  a  great  distance  from  his  residence ;  and  for  his  security  and 
the  responsibility  imposed  on  him,  the  defendant  agreed  to 
save  him  harmless  against  any  accident  that  might  befal  him. 
He  further  alleges,  that  on  the  night  of  the  29th  December, 
1829,  an  accident  occurred,  whilst  in  the  discharge  of  his 
duty  in  guarding  the  store,  by  which  he  was  subjected  to  a 
criminal  prosecution  for  murder;  that  the  ()laintiff  again 
promised  to  pay  all  the  costs  and  expenses  he  would  be  sub- 
jected to  on  this  account,  and  that  accordingly,  he  expended 
five  hundred  dollars  for  lawyers'  fees,  for  which  he  prays 
judgment  against  the  defendant. 


vt. 
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The  defeodant  excepted  that  the  petitioa  coDtaioed  no  Eastkhx  Dibt. 
<;ause  of  action  on  its  face ;  that  it  is  vague,  uncertain  and   >^*fo>cA,  isse. 
obscure  in  its  allegations,  and  that  the  injury  charged  as        dxzisr 
resulting  to  the  plaintifi^  appears  by  his  own  statement  to 
have  been  the  result  of  accident  and  misfortune,  &c.,  for 
which  the  defendant  is  in  no  way  responsible.     He  prays 
to  be  dismissed  with  his  costs. 

The  cause  was  submitted  to  a  jury  on  this  issue,  who, 
upon  hearing  the  testimony,  returned  a  verdict  for  the  plaintiff 
of  five  hundred  dollars.  After  overruling  a  motion  for  a  new 
trial,  judgment  was  rendered  in  conformity  with  the  verdict. 
The  defendant  appealed.  ^ 

Labauioe  and  Stacyj  for  the  plaintiff,  stated,  this  case  turned 
altogether  on  matters  of  fact,  of  which  the  jury  were  the 
rightful  judges. 

Hbriart  and  Burk^  for  appellant. 

Martin,  /.,  delivered  the  opinioa  of  the  court. 

In  this  case  the  plaintiff  charges  in  his  petition,  that  being 
in  the  employment  of  the  defendant  to  do  certain  carpenter's 
work,  and  the  latter  being  a  merchant,  had  his  store  at  a  great 
distance  from  his  dwelling  house,  and  it  being  much  exposed 
to  depredations,  he  prevailed  on  the  petitioner  to  go  and  sleep 
there  of  nights,  for  the  protection  and  security  of  the  house 
and  its  contents;  that  he  did  so,  as  requested,  for  a  while 
without  stipulating  for  any  compensation ;  but  afterwards, 
the  defendant  agreed  to  keep,  and  save  him  harmless  from 
any  accidents  or  consequences  injurious  to  himself,  resulting 
from  his  responsible  and  exposed  situation.  He  further  states, 
that  a  murder,  or  homicide,  was  committed  in  the  house 
while  he  continued  his  nightly  watches,  for  which  he  was 
arrested  and  imprisoned  on  suspicion,  from  his  peculiar  situa- 
tion; that  the  defendant  repeated  his  former  promises  to 
indemnify  and  save  him  harmless  from  loss  and  injury,  the 
consequence  of  complying  with  the  defendant's  repeated 
requests.     The  plaintiff  further  charges,  that  he  was  put  to 
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EABTBair  DisT.  great  cost  and  expense  to  defend  himself,  and  obtain  his 
March,  1836.    liberty,  fot  which  he  seeks  indemnity  from  the  defendant. 

On  the  trial  before  the  jury,  the  plaintiff  obtained  a  verdict 
of   five    hundred    dollars    against    the   defendant.     From 
RAIL  BOADco.   judgmcnt  rendered  thereon,  the  latter  appealed. 
A    promise      j^  jg  ^,4^^^  that  the  promise  made  by  the  defendant,  of  an 

inaile  by  a  party  *  •' 

to  indemnify  and  indemnification  to  the  plaintiff,  before  be  was  apprised  of  the 
p!>non,  who"  at  unfortunate  and  distressed  situation  in  which  the  latter  was 
sloe  8  aT^and  P^*^®^>  ^^  cousequcnce  of  his  compliance  with  the  request  of 
guards  his  store  the  former,  is  binding  on  him.  The  damages,  however,  award- 
Lndi^,  *  and  ^  ^o  <be  plaintiff  have  appeared  to  this  court  as  high.  But 
will  authorise  a  there  is  evidence  in  the  record,  that  the  sum  thus  allowed, 

jury     to      give  '  ^     ' 

damages,  suffi-  was  actually  paid  by  the  plaintiff  to  his  lawyer  for  defending 
expenses^of  a  him  agaiust  the  criminal  charge,  against  which  he  was 
cIuion"inrttn^d  indemnified.  The  jury  have  considered  that  he  was  entitled 
by  this  person,  to  rcccvcr  this  sum  from  the  defendant,  and  their  award,  in 

in    consequence    ,  .  , 

of  his  acceding  this  matter,  must  Stand. 

to  such  promise 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  afiirmed,  with  costs. 


MILNE  vs.  PONTCHARTRAIN  RAIL  ROAD  COMPANY. 

APrXAL  FEOM  THE  PARISH  COURT  FOR  THE  PARISH  AND  OITT  OF 

NBW-ORLKANB. 

When  the  charge  of  the  inferior  court  10  pertinent  to  the  issue,  and  the 
law  is  correctly  stated,  it  is  no  solid  objection  thereto,  that  it  might  have 
been  misunderstood  by  tlie  jury,  and  had  a  tendency  to  mislead  them. 

The  party  possesses  the  right,  who  is  apprehensive  the  charge  of  the  judge 
has  been  misunderstood  by  the  jury,  to  apply  to  the  court  for  a  clearer 
exposition  of  his  meaning. 
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I 

This  is  an  action  for  damages,  and  for  the  removal  of  Eastkun  Dist. 
incumbrances  and  nuisances^  against  the  defendants  as  a   •^^^'*^^*»  ^^^^- 
corporate  body.  mm!ne 

The  petitioner  alleges  he  ceded  and  granted,  in  full  right  pontciuiitiiain 
and  title,  to  the  defendants,  on  certain  specified  condUionsj  one  n-^^''  ""A"  <^" 
hundred  and  fifty  feet  in  width  through  his  land,  bordering 
on  lake  Pontchartrain,  for  the  passage  and  termination  of  the 
rail  road  at  said  lake,  to  extend  from  his  southern  boundary, 
where  the  road  enters  it,  to  the  low  water  mark.  That,  by 
the  fifth  and  sixth  conditions  of  said  grant,  the  defendants 
were  bound  not  to  appropriate  this  land  to  any  other  use 
than  the  construction  and  carrying  on  of  the  rail  road,  and 
especially  not  to  erect  or  build  thereon  any  wholesale  or 
retail  stores,  shops  or  taverns,  or  to  rent  and  receive  revenues 
Iherefirora. 

The  petitioner  further  alleges  that  the  said  rail  road  com- 
pany has  violated  said  conditions,  by  erecting  houses  and 
receiving  revenues,  and  greatly  injured  and  depreciated  the 
value  of  his  other  property  adjacent  thereto,  to  his  damage 
forty  thousand  dollars.  That  they  have  done  further  injury, 
to  his  property,  by  digging  ditches  and  drains  on  the  streets 
in  front,  on  each  side  of  the  road,  and  which  they  ha,ve  refused 
to  close  or  fill  up,  althoiigh  requested  by  him  to  do  so ;  and 
have  caused  still  further  damage  to  him,  by  erecting  houses, 
workishops,  and  other  incumbrances  on  the  streets  in  front 
of  his  lots,  &c.,  to  his  further  damage  (en  thousand 
dollars.  He  prays  judgment  for  his  damages,  and  for 
general  relief,  &c. 

The  defendants  pleaded  a  general  denial,  and  the  pre- 
scription of  one  year. 

The  deed  of  grant  from  Alexander  Milne  to  the  rail  road 
company,  of  the  18th  August,  1829,  and  which  was  con- 
firmed to  said  company  after  it  was  chartered,  the  20th 
April,  1830,  contains  the  following  clauses : 

^^That  he  grants  and  transfers  to  the  company,  in  con- 
sideration of  the  benefits  he  expects  to  derive  from  the 
passage  of  the  road  over  his  land,  under  the  conditions  and 
restrictions  hereinafter  expressed,  whatever  part  of  his  said 


254  CASES  IN  THE  SUPREME  COURT 

EAiiTKKir  Dmt.  lands  it  may  be  deemed  advisable  to  locate,  as  may  be 

March,  I8S6.   comprehended  and  embraced  in  a  breadth  of  one  hundred 

xiufK        and  fifty  feet,  to  extend  from  a  point  in  his  southern  boundary, 

-^-^JT; where  the  road  shall  enter,  and  to  continue  to  the  low  water 

POIfTCHART]lA.Iir  ' 

RAIL  ROAD  CO.  Mc  of  scAd  loke,  and  further  to  extend  so  far  into  said  lake  as 
may  be  reqwred.  And  it  is  expressly  agreed  by  and  between 
the  said  parties,  that  the  foregoing  grant,  transfer  and 
conveyance  is  made  on  condition :  1.  That  if  the  said  road 
is  not  commenced  within  three  years,  and  completed  within 
five,  this  grant  to  be  void.  S.  That  the  land  granted  shall 
revert  to  the  donor.  S.  In  case  the  road  is  not  constructed 
within  the  time,  or  this  agreement  become  void,  the 
-  improvements,  as  far  as  made,  shall  be  the  property  of  the 
donor.  4.  The  company  not  to  alienate  the  granted  premises. 
5.  That  the  land  thus  granted  shall  not  be  used  or  appro-, 
priated  to  any  other  purpose  than  for  the  construction  and 
carrying  on  the  rail  road.  6.  That  no  part  of  this  land,  or 
buildings  erected  thereon,  shall  be  used  for  the  purpose  of 
wholesale  or  retail  stores,  shops  or  taverns,  nor  rented  to 
raise  revenues  or  rents  in  any  manner  virhatever.  But  the 
company  is  to  have  the  privilege  of  constructing  all  neces- 
sary buildings  for  the  use  of  the  road,  and  to  raise  and  make 
the  road  the  proper  level,  and  to  repair  the  same,  &c." 

A  plan  of  the  town  of  Milneburg,  which  the  plaintiff  laid 
out  at  the  lake,  on  both  sides  of  the  rail  road,  showing  his 
lots  and  the  situation  of  his  property,  was  produced  in 
evidence. 

The  plaintifi*  introduced  witnesses  who  testified  that  the 
company  built  houses  and  dug  ditches  in  the  streets  of  the 
town  laid  out  by  him  at  the  end  of  the  rail  road  running 
into  the  lake.  That  these  houses  were  in  front  of  the  lots 
of  several  proprietors  who  purchased  from  the  plaintiff;  and 
in  consequence  thereof,  some  of  them  were  obliged  to  abandon 
the  property,  and  refused  payment.  That  the  ditches  were 
kept  in  a  filthy  state,  and  were  a  great  nuisance. 

It  was  also  in  proof,  that  the  company- had  erected  a  hotel 
and  other  houses  on  the  pier  which  they  built  into  the  lake, 
for  which  ihey  were  receiving  rents  and  revenues.    That  the 
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Washington  Hotel  is  built  inside  and  near  the  low  water  Rastsrii  Uibt. 
mark  of  the  lake.  .ffarcA,  isse. 

The  evidence  also  showed  that  the  plaintiff  had  notified        miute 
the  company  to  remove'the  buildings  and  obstructions  they  poRTcaTitTRAiH 
had  put  on  the  streets  along  side  the  road,  and  to  fill  up  the   *^*"'  '*®^°  *^°- 
ditches  thereon,  which  they  failed  to  do.     That  he  urged 
the  company  to  have  the  houses  pulled  down  which  were 
situated  in  front  of  his  property,  and  made  propositions  to 
remove  them  out  of  his  front  to  another  part  of  his  property, 
where  they  might  use  them,  which  was  refused. 

At  the  close  of  the  trial,  when  the  cause  was  about  to  be 
submitted  to  the  jury,  the  parish  judge  charged  them  cm 
certain  points  as  asked,  and  added,  that  '*if  the  act  of  dona- 
tion from  the  plaintiff  to  the  defendants  contains,  on  the  part 
of  the  plaintiflf,  the  assumption  of  certain  rights  which  he 
did  not  actually  possess,  nevertheless,  the  receiving  the 
donation  by  the  defendants  was  an  acknowledgment  of 
those  rights,  and  they  are  bound  by  the  obligation  they 
entered  into  under  such  acknowledgment.'' 

^^  The  donor  has  the  right  to  aflSx  conditions  to  the  dona- 
tion, and  the  donee,  by  accepting  the  donation,  contracts  the 
obligation  of  complying  with  the  conditions." 

This  part  of  the  charge  was  excepted  to  by  the  defendants. 

The  jury  returned  a  verdict  of  five  hundred  dollars  for  the 
plaintiff,  upon  which  judgment  was  rendered.  The  de- 
fendants appealed. 

Preston^  for  the  plaintiff,  contended,  that  the  instructions 
and  charge  of  the  judge  to  the  jury  were  in  accordance  with 
law,  and  correct. 

2.  That  the  verdict  of  the  jury  was  fully  supported  by  the 
evidence  in  the  record. 

Petree,  contra. 

1.  The  charge  of  the  judge  is  contrary  to  law. 

2.  The  verdict  of  the  jury  is  contrary  to  both  the  law  and 
evidence. 
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Kaste»n  DiST.     .  EustiSf  on  the  same  side,  urged  the  following  points  : 
Marcfi,  1 836.        1 .  The  object  of  this  suit  is  to  reach  the  arch  hotel  built  by 
jiiLNB  ^^  'he  company  on  their  wharf  extending  in.  the  lake.     To  this 
'^'  point  the  evidence  was  mainly  directed.     There  was  a  clause 

RAIL  ROAD  CO.  iu  tho  grant  from  Milne,  that  the  rights  of  the  company 
should  extend  so  far  into  the  lake  as  might  be  required ;  and 
he  contends  that  the  inhibition  to  build  taverns  not  ooly 
extended  to  the  land  granted^  but  to  the  land  which  the  com- 
pany might  hereafter  make  in-  front  of  it  in  the  lake.  The 
plaintiff  did  not  choose  to  meet  this  question  singly,  but 
grouped  two  other  causes  of  action  with  it,  and  had  a  gen- 
eral verdict  of  five  hundred  dollars  upon  all. 

2.  The  hjrpothesis  assumed,  in  the  charge  of  the  judge, 
that  the  ^'  act  of  donation  contained  the  assumption  of  rights 
which  (he  donor  did  not  possess,"  is  contrary  to  the  fact,  for 
the  donation  contains  nothing  like  it.  The  defendants 
never  acknowledged  these  rights ;  the  conditions  and  the 
acceptance  were  confined  to  the  land  granted. 

S.  The  terras  of  the  grant  must  be  construed  in  favor  of 
the  defendants ;  all  limitations  of  estates  or  rights  of  property 
must  be  construed  strictly. 

4.  In  doubt,  the  construction  is  to  be  against  the  sHpulant 
and  in  favor  of  the  party  obUgL 

5.  The  space  in  the  lake  was  not  the  land  granted.  The 
space  granted  >yas  not  to  be  extended  into  the  lake,  but  only 
part  of  it,  sufficient  for  tracks  of  the  rail  road. 

6.  The  intention  of  the  parties  is  evident.  How  could  a 
road,  extending  one  third  of  a  mile  into  the  lake,  for  the 
purpose  of  transporting  passengers  and  freight,  be  made  and 
used  without  affording  accommodation  for  travellers. 

7.  The  hypothesis  of  the  judge  was  erroneously  assumed. 
He  is  prohibited  from  touching  facts  in  his  charge,  and 
cannot  be  allowed  to  state  an  hypothesis  founded  in  law 
erroneously ;  that  is,  assume  one  which  is  false,  and  yet,  if 
he  state  the  law  abstractly  correct,  it  shall  be  deemed  no 
error. 

8.  If  the  hypothesis  be  of  fact,  the  judge  has  no  right  to 
stale  it,  except  for  the  purpose  of  illustrating  matter?  of  law  ; 
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and  if  it  be  of  law,  it  is  equally  fatal.     The  judge,  therefore,  Eavtsrh  Di(»t. 
erred  in  assuming  an  abstract  question  of  law.     His  charge   ■^*^^»  '^^- 
was  calculated  to  mislead  the  jury.  mxlxb 

Mariinf  /.,  delivered  the  opinion  of  the  court.  bail  road  co. 

In  this  case,  the  defendants  are  appellants  from  a  judgment 
by  which  damages  were  recovered  from  them,  for  the  breach 
of  the  conditions  under  which  they  accepted  a  certain 
donation  of  land  from  the  plaintiff,  and  for  certain  alleged 
trespasses  committed  on  the  land  of  the  plaintiff,  contiguous 
to  that  which  was  the  object  of  donation. 

The  only  point  submitted  to  this  court  by  the  appellants, 
arises  out  of  a  part  of  the  charge  of  the  parish  judge,  in 
which  the  jury  were  instructed,  that  if  the  act  of  donation 
contained  the  assumption  of  rights  which  the  donor  did  not 
actually  possess,  the  defendants  were  nevertheless  bound  by 
obligfitions  entered  into  by  them,  under  the  acknowledgment 
of  these  rights  ;  that  the  donor  might  annex  to  the  donation 
any  condition  he  saw  fit ;  and  the  donees,  by  their  acceptance 
of  the  donation  with  these  conditions,-  were  bound  by  the 
obligations  which  flowed  from  them. 

The  only  objection  made  to  this  part  of  the  charge  is,  that 
it  had  a  tendency  to  mislead  the  jury.  When     the 

It  appears  to  the  court,  that  when  the  charge  of  the  fei^oT  court 'u 
inferior  court  is  pertinent  to  the  issue,  and  the  law  is  correctly  j^^e'^^Sid^  £« 
stated,  it  is  no  solid  objection  thereto  that  it  may  be  misun-  ^^  i'«  eorreeUy 
derstood  by  the  jury  and  have  a  tendency  to  mislead  them,  solid  '  objection 
We  do  not  mean  to  be  understood  as  denying  the  right  to  mSht*haJ2*be«i 
any  party,  who  is  apprehensive  of  the  charge  to  the  jdry  misundentood 
being  misunderstood  by  them,  to  apply  to  the  court  giving  had  a  'tendencj 
the  charge  for  a  clearer  exposition  of  its  meaning.  tonusieadUiem. 

It  is  not  denied,  in  this  case,  that  the  part  of  the  charge  sessea  u^Trigh^ 
of  the  court  a  quOy  excepted  to,  was  pertinent  to  the  issue  ;  hensive'  *^^the 
neither  is  it  ureed  that  it  does  not  state  the  law  correctly.  ?^^*^  ^  ^^^ 
On  this  view  of  the  matter,  we  cannot  disturb  the  verdict  of  misundentood 
me  jury.  apply    ^^    ^^^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  cooptforaciear* 
judgment  of  the  Parish  Court  be  affirmed,  with  coeta.  iu  raeaninf. 

33 
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Eastcmit   Diit. 

Mat'^ch^  1836. 

BALLAAO 

XBBCHAIVTS* 
int.    CO. 


BALLARD  V9,   MERCHANTS'   INSURANCE   COMPANY. 
APPEAL   FROM   TBI   OODftT  OP    TBK   PIRST  JUDICIAL   DUTEICT. 

Where  cotton  is  shipped  by  the  agent  of  the  plaintiff,  and  consigned  ta  J. 
L.,  who  receives  a  bill  of  lading,  and  about  the  same  time  is  directed  by 
the  agent  to  turn  over  the  cotton  to  R.  B.  &  Co.,  the  commission 
merchants  of  the  plaintiff,  and  in  the  meantime  the  cotton  is  lost  by  the 
perils  of  the  river :  Hddy  that  having  been  consigned  to  J.  L.  by  the 
shipment,  it  was  protected  by  his  open  policy  taken  out  of  the  office  of 
the  defendants /or  whom  it  might  eoneern^  making  insurance  on  all  cotton 
in  bales  shipped,  or  to  be  shipped,  to  the  consignment  of  J.  L. 

It  is  not  of  the  essence  of  a  consignment  that  the  consignee  shall  sell  or  dispose 
of  the  property.  It  is  enough  if  he  has  a  right  to  receive  it,  of  which  the 
bill  of  lading  is  evidence,  even  if  he  is  directed  to  deliver  it  over  to  another 
agent  to  sell  for  the  owner. 

When  on  open  policy  of  insurance  once  attaches  to  property  consigned^  the 
consignee  becomes  the  agent  of  the  shipper,  and  can  do  no  act  to  deprive 
the  latter  of  the  right  to  sue  in  his  o^n  name  on  the  policy. 

This  is  an  action  in  which  the  plaintiff  claims  indemnity 
for  seven  bales  of  cotton  shipped  from  Alexandria,  on  Red 
River,  and  consigned  to  John  Linton,  in  New-Orleans,  and 
lost  by  the  perils  of  the  river,  but  protected  by  an  open  policy 
of  insurance,  taken  out  of  the  office  of  the  defendants  by  the 
consignee.  The  defendants  pleaded  the  general  issue. 
They  admitted  the  execution  of  the  policy,  but  averred  that 
all  claim  to  loss  on  the  part  of  the  plaintiff  had  been  waived 
and  abandoned  by  John  Linton,  in  whose  name  the  policy 
was  made,  who  had  settled  and  liquidated  all  claims  arising 
under  it;  that  property  to  the  full  amount  cov;ered  by  the 
policy,  had  been  declared  by  said  Linton  to  these  respondents  as 
included  in  it,  without  including  that  claimed  by  the  plaintiff. 

The  facts  in  evidence  show,  that  in  October,  1833,  James 
Normeht  shipped  seven  bales  of  cotton,  belonging  to  Dr.  B. 
Ballard,  on  board  the  steamer  Paul  Clifford,  consigned  in  a 
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bill  of  lading  to  John  Linton,  of  New-Orleans.     The  boat  and  fiASTXHN  Dm. 
cargo  were  lost  on  the  way  down,  by  the  perils  of  the  river.   '^*=^^'  ^^^- 

John  Linton  had  taken  out  an  open  policy  of  insurance      ballabo 
from  the  Merchants'  Insurance  Company,  on  account  of  whom    3^„^;j,„» 
it  ndglU  concern^  embracing  property  shipped  on  board  steam       »»•  co. 
boats  not  condemned,  and  consigned  to  him  in  New-Orleans. 

Norment,  witness  for  plaintiff,  and  who  made  the  shipment, 
testifies  that  he  shipped  the  cotton  in  question  without  any 
order  from  Dr.  Ballard  at  that  time,  and  his  reason  was  that 
cotton  at  that  time  bore  a  high  price,  and  he  wished  his 
friend  to  avail  himself  of  the  prices,  then  paid  for  cotton ; 
that  at  the  time  he  made  the  shipment,  he  was  under  the 
impression,  that  John  Linton  was  the  commission  merchant 
of  Dr.  Ballard,  and  filled  up  the  bill  of  lading  accordingly ; 
but  a  short  time  afterwards,  having  been  informed  of  his 
error,  he  wrote  ^o  Mr.  Linton,  believing  he  had  received  the 
cotton,  to  turn  it  over  to  the  house  of  Reynolds,  Byrne  &  Co., 
supposing  they  would  refund  all  charges  on  said  cotton  to 
Mr.  Linton ;  he  directed  them  to  receive  the  cotton,  with  no 
other  instructions,  than  to  receive  it  on  account  of  Dr. 
Ballard,  saying  nothing  about  insurance,  believing  it  would 
receive  the  benefit  of  Mr.  Linton's  policy,  who,  if  he  had 
received  it,  witness  expected  would  have  charged  the  cotton 
with  premium  of  insurance,  freight,  &c.,  as  it  was  consigned 
to  him. 

Thompson,  witness  for  plaintiff,  and  clerk  to  Linton,  says, 
he  was  in  the  habit  of  presenting  bills  of  lading  of  property 
received  by  the  house  of  John  Linton,  to  the  insurance  offices, 
where  it  was  insured,  and  presented  it  in  this  case ;  that  he 
i(Ad  Mr.  Morgan,  the  president  of  the  Merchants'  Insurance 
Company,  that  he  believed  the  seven  bales  marked  BaUardl 
were  not  intended  for  Mr.  Linton,  but  for  the  house  of 
Reynolds,  Byrne  &  Co.,  having  been  shipped  in  the  absence 
of  the  plaintiff;  that  Mr.  Linton  was  not  the  usual  agent  of 
the  plaintiff,  nor  was  Mr.  Norment  the  agent  of  Mr.  Linton, 
who  made  the  shipment  for  the  plaintiff;  but  that  the  cotton 
in  question  was  shipped  by  Mr.  Norment  to  Mr.  Linton, 
supposing  he  was  Dr.  Ballard's  merchant,  and  on  discovering 
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Bmtbkiv  Oi«t.  that  Reynolds,  Byrne  8l  Co.  were  his  merchants,  wrote  imnie*- 

*^'^^^»  ^^^'   diately  to  Mr.  Linton,  slating  that  the  cotton  was  intended 

BALUAD  ^  for  Reynolds,  Byrne  &  Co.     On  mentioning  these  circum- 

MiacBAim'    '^nces  to  Mr.  Morgan,  the  president  of  the  company,  he 

m.  CO.       struck  the  plaintifPs  nune  from  the  statement  witness  handed 

him  fot  settlement,  and  gave  no  other  reason  than  what  had 

been  stated  to  him,  that  the  cotton  was  not  intended  fer  Mr. 

Linton.     Witness  further  states,  that  the  policy  was  then 

filled  up  by  Mr.  Linton,  without  reference  to  the  seven  bales 

of  plaintiff;  that  if  the  steam-boat  had  arrived  safe  with  the 

cotton,  he  would  not  have  reported  it  to  the  insurance  office,  as 

forming  part  covered  by  the  open  policy  of  insurance,  on 

which  a^  premium  was  to  be  charged,  ahho^h  stme  pcrtmu 

here  wotUd  have  done  othenrise ;  that  Mr.  Linton  has  sometimes 

refused  to  pay  bills  for  insurance  on  cotton  sent  to  other 

houses  here,  by  mistake,  and  has  credited  the  insumnce 

company  for  the  premium,  on  the  cotton  being  covered  by  his 

open  policy. 

Witness  further  states,  that  Mr.  Linton  did  not  intend  to 
abandon  any  rights  which  he  might  have  acquired  under  the 
policy  in  question.  The  account  of  the  loss  of  the  Paul 
Clifford,  .arrived  about  the  same  time  that  the  letter  counter- 
manding the  shipment  was  received  by  the  house  of  Mr. 
Linton. 

Dupuy,  witness  and  secretary  to  the  Merchants'  Insurance 
Company,  says,  in  all  cases  of  settlement  with  Mr.  Linton, 
they  paid  one  half  of  the  loss  on  cotton  insured  and  covered 
by  the  open  policy,  and  were  credited  with  one  half  of  the 
premiums  on  cotton  received  by  Mr.  Linton  and  intended  to 
be  covered  by  this  policy ;  never  knew  of  an  instance  of  a 
loss  similar  to  this  having  been  paid  by  any  insurance  com- 
pany ;  he  would  not  have  paid  it.  The  Louisiana  State 
Insurance  Company  had  an  open  policy  with  Reynolds, 
Byrne  &  Co.  at  the  time  of  the  shipment  of  this  cotton. 

J.  K.  West,  witness  for  plaintiff,  and  president  of  the 
Louisiana  State  Insurance  Cornpany,  says  that  the  office  of 
which  he  is  president,  would  have  paid  a  loss  on  cotton 
shipped  to  a  house  having  an  open  policy,  through  mistake. 
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suppoeiog  them  to  be  the  merchaDts  the  of  planter  who  owued  Eastskn  i^st. 
the  cotton,  provided  the  bill  of  lading  was  made  out  io  the   ■^ip-g^>  'g-^- 
name  of  such  house.     Witness  considers  that  the  cotton  is      ballamd 
covered  by  the  open  policy  under  the  bill  of  lading.     The    „B„J2l3rrs» 
house  receiving  the  cotton. by  mistake  would,  in  that  case,  *     <^*-  ^^' 
hand  it  over  to  the  bouse  it  was  intended  for,  subject  to  the 
charge  of  premium  and  other  expenses. 

Hermann,  witness  for  plaintiff,  says  he  is  aonember  of  the 
house  of  Rejmolds,  Byrne  &  Co. ;  that  they  frequently  receive 
cotton  shipped  to  them  through  mistake,  and  always  hand 
it  over  to  the  house  for  which  it  was  intended,  making  out  an 
account  of  charges  for  drayage,  insumnce,  &c.,  which  is  paid 
by  the  houses  for  whom  the  cotton  was  intend^,  crediting 
the  insurance  company  with  the  premium.  Their  house  has 
paid  such  charges  on  cotton  intended  for  them  and  received 
by  other  houses,  and  that  others  have  done  the  same  thing. 

The  district  judge  who  tried  the  cause,  was  of  opinion  that 
in  looking  to  the  substantial  object  and  purpose  of  this 
contract  of  insurance,  as  embraced  by  the  open  policy  iA 
Linton,  it  was  evident  the  factor  wished  to  protect  his  own 
interests,  and  that  of  his  employers ;  of  those  who  sought  his 
services  in  any  way,  &c. ;  that  with  this  view  of  the  case, 
judgment  must  be  rendered  for  the  defendants.  The  plaintiff 
appefded. 

Wwtim^Um  and  jBtttfw,  for  plaintiff. 

1.  The  plaintiff  having  proved  his  interest  in,  and  the  loss 
of,  certain  property  shipped  in  the  Paul  Cliffi>rd  to  John 
Linton,  is  entitled  to  maintain  an  action  on  a  general  policy 
covering  all  property  shipped  to  John  Linton. 

2.  Plaintiff  is  not  bound  by  any  arrangement  of  said 
Linton  with  defendants,  unless  such  arrangement  involves 
an  assumption  of  responsibility  on  the  part  of  said  Linton. 

3.  The  shipment  in  this  case  was  a  hona  fide  shipment  to 
John  Linton,  on  which  the  defendants  are  responsible  for 
losses. 

4.  The  defendants  are  responsible  for  the  entire  amount, 
notwithstanding  the  policy  in  another  company. 
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Eavrrii   DlOT. 
March,  1836. 

BALL&MJI 

MSSGIUim* 
IKIk   CO. 


/.  Slidettf  for  the  defendaiUs. 

1.  The  coitooy  for  the  Iosb  of  which  indemnity  is  claimed 
from  thedefendantSy  was  n^ver  in  fact  consigned  to  John  Linton 
in  whose  naipe  insurance  was  made.  It  was  shipped  to  him 
through  mistake,  by  a  person  having  no  authority  to  make  a 
consignment,  and  the  error  was  corrected  as  soon  discovered 
by  revoking  the  shipment,  and  directing  Linton  to  hand  it 
over,  if  received,  to  the  real  agents  of  the  plaintiff.  The  case 
comes  within  the  provision  of  the  code  declaring- the  defects 
of  consent,  which  will  invalidate  a  contract.  The  error  was 
in  relation  to  a  fact  which  was  the  principal  cause  of  making 
the  shipment  by  the  agency  of  Linton.  Lotdriana  Code^ 
ariicUa  1813,  1815,  1817. 

2.  It  was  not  the  intention  of  Linton  to  cover  by  his  policy, 
merchandise  shipped  to  him  under  the  circumstances  of  this 
case.  See  testimony  of  Thompson  and  Dupuy.  Conse- 
quently the  policy  did  not  attach,  and  he  could  not  have 
recovered  on  it.  Phitt^  <m  hhsurancej  pages  57,  58,  59,  62 
and  6S.    2  MaasaehusetU  Reports,  969. 

3.  Linton  could  not  have  recovered,  even  if  the  policy 
attached,  because  he  has  not  declared  the  loss.  The  pdicy 
has  been  filled  by  other  risks,  and  the  underwriters  discharged. 
If  any  liability  ever  existed  under  the  policy,  the  remedy  of 
the  plaintiff  is  against  Linton.  '  See  testimony  of  Dupuy. 


BuUardj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  of  the  defendants,  as 
underwriters,  the  value  of.  seven  bales  of  cotton,  belonging 
to  the  plaintiff,  which  he  avers  were  shipped  by  his  agent,  at 
Alexandria,  on  Red  River,  to  John  Lintony  and  were  covered 
by  an  open  policy  of  insurance,  procured  by  Linton,  for  whom 
it  might  concern,  of  the  defendants.  The  loss  by  perils  of  the 
river  is  not  contested.  In  the  policy  it  is  declared,  that  this 
insurance  is  on  cotton  in  bales,  &c.,  &c.,  shipped,  or  to  be 
shipped,  to  the  consignment  of  John  Linton. 

The  defence  consists,  1st.  Of  a  denial  that  the  plaintiff's 
cotton  was  covered  by  the  policy,  and  2d.  An  allegation  that 
if  the  policy  ever  attached,  all  claim  for  the  loss  alleged  to 
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have  been  sustained  by  the  plaintiff,  has  been  waived  and  EtsTERK  Dirt. 
abandoned  by  John  Linton,  in  whose  name  the  policy  was   >^wf/<»  i8«^- 
made ;  that  property  to  the  amount  for  which  said  policy       bailard 
was  eJBfected,  has  long  since  been  declared  to  the  defendants,     mbeoiart*' 
by  said  Linton,  as  covered  by  the  policy;  that  they  have  paid       ihs.  co. 
large  sums  of  money  for  losses  accruing  under  the  policy  to     y^y^^^  ^^^j^^^ 
Linton,,  who  has  settled  and  liquidated  all  claims  resulting  i«  shipped   by 

J.  the  ag«Dt  of  the 

from  It.  plaintiff;        and 

The  first  question  thus  presented  by  the  pleadings  is,  S^^l^^^o  J^ 
whether  the  cotton  alleged  to  have  been  lost,  was  contem-  f«»ye«  *  wii  of 

--,,  *^_  1,1  1.  .1        lading,  and  about 

plated  by  the  contract,  and  covered  by  the  policy,  or  in  other  the  same  time  is 
words,  was  it  shipped  to  the  consignment  of  John  Linton.  ^^^t^^^ 
The  bill  of  lading  shows  that  the  captain  of  the  steam-  *^b*J^^** 
boat  Paul  Clifibrd,  took  on  board  seven  bales  of  cotton,  the  commitsion 
shipped  by  James  Norment,  which  he  engages  to  deliver  to  JllSiSu^**Md*?n 
John  Linton,  or  his  assigns,  and  the  plaintiff,  in  his  petition,  ^^  eotT^^n^ 
alleges  that  Norment  was  his  agent.  This  appears  to  the  by  the  penis  of 
court,  on  the  face  of  it,  to  be  a  consignment.  It  authorised  Uiat  hlwog  been 
Linton,  on  paying  the  freight,  to  receive  the  cotton,  and  he  J^5*"^2ii^' 
would  have  a  lien  on  the  cotton  for  advance  of  freight  and  ment,  it  was  pro- 
other  charges.  Admitting  that  Linton  had  no  authority  to  o^n  poiiU  ta- 
sell,  or  make  any  other  disposition  of  the  property,  we  do  ofljjje^^jf  ^^  ^ 
not  consider  it  of  the  essence  of  a  consignment  that  the  fendants,  for 
consignee  should  have  such  authority.  It  is  enough  if  he  cmcem^  makmr 
had  a  right  to  receive  it,  and  of  that  the  bill  of  lading  is  JH^^^^SjJ 
sufficient  evidence.     If  the  bill  of  lading  had  been  accompa-  "hjpped  or  to  be 

•    11  1..  .»..  ..         1  shipped   tp   the 

nied  by  a  letter,  instructing  Linton  on  receiving  the  cotton  to  consignment  of 
deliver  it  over  to  another  person,  or  to  store  it,  or  to  forward  "'•3*. 
it  to  another  market,  it  would  nevertheless  have  been  a  con-  'essence  of  a  con- 
signment.    The  letter  from  Norment  to  Linton,  requesting  Si^"**JlJi8ig!2S 
him  to  turn  over  the  cotton  to  another  house,  is  not  inconsis-  "^^^  ■? "  ®*'  «'*•- 

'  po«e  of  the  pro- 

tent  with  the  original  consignment.     It  is  true,  Norment  perty.      it    is 

may  have  been  4n  error  in  supposing  that  Linton  was  the  arigifttore^iTe 
general  factor  of  the  plaintiff,  and  consequently  wrote  to  him,  jjju*^n^*n  ^* 
not  revoUng  the  consignment,  but  directing  in  what  manner  the  evidence, 
he  was  to  dispose  of  the  cotton.  Norment,  who  made  the  ^^d  to  deliver 
shipment  in  the  absence,  and  without  any  positive  orders  "°^,7to*iISifor 
from  the  owner,  testifies  that  he  would  not  have  shipped  the  the  owner. 
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Kastbhh  Dm.  Gottoii,  if  he  had  not  thought  it  would  be  protected  by 

March,  1856.   Lintofi's  poUcy ;  and  that  on  discoveriog  that  he  was  not  the 

,4tLAM>      commission  merchant  of  Ballard,  he  wrote  to  Reynold^ 

^'     ,    Byrne  &  Co.  to  receive  the  cotton  from  Linton,  supposing 

ms.  CO.       they  would  refund  the  freight  and  charges  of  insurance. 

The  error  consisted,  therefore,  not  in  the  consignment,  but  in 

supposing  that  Linton  was  already  authorised  by  the  owner 

to  sell  his  cotton.  Norment's  letter  and  the  bill  of  lading  arrived 

at  or  about  the  same  time,  and  not  untill  after  the  cotton 

had  been  lost.     We  are  of  opinion  that  the  policy  attached 

in  favor  of  the  plaintiff  as  soon  as^the  shipment  was  made, 

as  evidenced  by  the  bill  of  lading. 

The  only  remaining  question  is,  whether  Linton  is  shown 

to  have  done  any  act  by  which  the  defendants  have  been 

released  from  their  obligation  to  Ballard.     It  appears  that  he 

presented  the  bill  of  lading  of  the  plaintiff's  cotton  to  the 

president  of  the  insurance  company,  but  with  an  intimation 

that  probably  it  was  intended  for  Reynolds,  Byrne  &  Co. 

Upon  this  suggestion,  the  president  struck  the  name  of  the 

plaintiff  out  of  the  statement  handed  for  settlement.     Other 

lots  of  cotton,  lost  at  the  same  time,  and  shipped  in  the  same 

bill  of  lading,  were  paid  for,  and  the  policy  was  filled  by 

When  an  open  Li  n  ton  without  reference  to  these  seven  bales.  Mr.  Thompson 

ft^M^onoe'^'at^  testifies  at  the  same  time,  that  Mr.  Linton  did  not  intend  to 

tTMMigSSI^S^  abandon  any  rights  which  he  might  have  acquired  under  the 

oonugnee     be-  policy.     It  is  uot  pretended  that,  at  the  time  those  seven  bales 

of"a!e  ahipper.  Were  lost,  the  policy  had  been  filled  by  other  property  to  the 

wf  to"  deprive  ^^^^^  which  the  defendants  engaged  to  cover,  nor  that  losses 

the  latter  of  the  have  been  paid  to  the  full  amount  insured.     Ballard  having 

his  own  name,  a  right  to  sue,  in  his  own  name,  under  a  policy  procured  by 

on  the  policy.     Li^j^n  yj^  accoutU  of  vfhom  U  may  concennj  Linton  must  be 

considered  in  relation  to  him  as  an  agent.  If  he  had  can- 
celled the  policy,  he  would  have  rendered  himself  liable  for 
the  loss,  and  the  payment  of  the  loss  to  him,  would  have 
been  a  good  and  valid  discharge.  It  does  not  appear  that 
the  policy  was  cancelled,  and  even  as  relates  to  Linton 
himself,  it  is  by  no  means  clear  that  he  would  not  still  have 
a  right  to  maintain  an  action  on  it.     In  the  case  of  J2i»t^ 
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CALDWSIX 
UtCAXDITOat. 


VS.  Bangley,  chUf  justice  AhbaU  said,  *Hbe  general  rule  of  KAtnBir  Ditr. 

law  is,  that  if  a  creditor  employs  an  agent  to  receive  money   March,  i836. 

of  a  debtor,  and  the  agent  receives  it,  the  debtor  is  discharged 

as  against  the  principal ;  but  if  the  agent,  instead  of  receiving 

the  money,  writes  off  money  due  from  him  to  the  debtor, 

then  the  latter  is  not  discharged.     In  cases  of  insurance, 

usage  may  possibly  introduce  a  different  rule,  but  at  all 

events,  an  underwriter  has  never  been  considered  as  discharged 

as  against  the  assured,  until  his  name  has  been  stricken  off 

the  policy."     %  PhUips  on  Inswranoey  S67.    4  Bam.  and 

JiUL,  S95. 

Upon  the  whole,  we  think  the  plaintiff  entitled  to  recover 
Che  value  of  the  seven  bales  of  cotton,  deducting  the  amount 
of  premium  at  one  half  per  centum ;  but  as  the  value  is  noc 
shown  by  any  evidence  in  the  record,  the  case  must  be 
remanded. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled  at 
the  cost  of  the  appellees,  and  it  is  further  ordered  that  the 
case  be  remanded  for  a  new  trial. 


CALDWELL  V8,  HIS  CRGDITORS. 


APPSAla   FROM   THE   COURT  OF  TRB    FIRST  JUDICIAL    DISTRICT. 
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The  price  of  imniOTeablM  prodocinf  fruits,  bears  interest  from  the  time  it 
is  dtte,  which  is  its  accessory  and  forms  part  of  the  capital ;  and  the 
privilege  or  mortgage  of  the  yendor,  extends  to  the  accessory  or  interest 
as  it  becomes  due  on  the  price. 

The  vendor's  privilege  is  a  right  arising  oat  of  the  very  nature  of  the 
eontraet;  inasmnch  as  the  transmission  of  the  property  is  not  perfect 
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Eastbek  Dibt.      ^"^^  ^®  price  u  paid,  which  is  composed  of  the  capital  and  intereet. 
March,  1836.        The  interest  repreeents  the  fruits  of  the  immoToable  sold. 

CALDWELL       But  interest  promised  in  an  accordat  with  creditors,  to  be  paid  on  a  piivi- 
HIS  GRKDiTOBs.       Icgod  debt,  is  not  itself  a  privileged  claim. 

Interest  continaes  to  run  on  property  ceded  to  creditors  under  the  insolvent 
laws ;  even  conventional  interest  is  due  on  claims,  when  there  is  not  a 
sufficiency  to  meet  all. 

Id  January,  1836,  the  syndic  filed  his  tableau  of  distribu- 
tion of  the  debts  and  claims  of  the  insolvent's  estate,  and 
made  the  usual  publication  of  notice  for  all  concerned  to 
show  cause  why  the  tableau  should  not  be  homologated. 

C.  Paulding  made  opposition,  on  the  ground  that  he  was 
a  privileged  creditor  for  the  sum  of  three  thousand  dollars, 
with  the  inUrest  and  costs  thereon ;  that  this  sum  is  due  for 
part  of  the  price  of  a  lot  of  ground  in  New-Orleans,  on  which 
he  retained  the  vendor's  privilege  and  mortgage.  The  syndic 
refuses  to  put  down  the  interest  and  costs  of  protest  accruing 
on  the  note  taken  for  the  price,  as  a  privileged  claim.  He 
prays  that  the  tableau  be  so  amended  as  to  allow  him  the 
same  privilege  on  the  wUerest  and  protest  as  on  the  principal 
sum  due  for  the  price  of  the  said  lot  of  ground. 

The  district  jiidge  allowed  so'  much  of  the  interest  as  a 
privileged  claim,  as  had  accrued  up  to  the  time  of  the  failure 
of  the  insolvent,  and  refused  the  remainder.  The  opponent 
appealed. 

Hemuny  for  the  appellant. 

1.  Interest  is  due  on  the  amount  of  the  note  for  three 
thousand  dollars,  from  the  time  it  became  due  and  was  pro- 
tested until  final  payment;  because  the  note  was  given  for 
the  price  of  property,  producing  fruits  and  revenues ;  and 
because  the  defendant  was  put  in  mor&.  Louisiana  Code, 
art.  2531. 

2.  The  vendor  is  entitled  to  payment  by  privilege,  not 
only  of  the  note,  but  the  interest  thereon  from  the  day  of 
protest  until  final  payment,  and  the  costs  of  protest.  Lou- 
isiana  Code,  art.  3162,  3216,  3219,  §  2,  3221.     18  Skey, 


V8. 
HIS  CBSmTORB. 
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part.  2y  23S.     16  Durantoriy  370-1,  JVb.  342.     15  Merlin's  Eabtsrn  Dtst. 
Rep.  448,  verba  wiirit.    9  Merlin's  Q^estums  du  draUy  30,   >^qrcA,  i836. 
verbo  intirit.  caiawsll 

Mqyhini  contra. 

Bidlard  /.,  delivered  the  opinioa  of  the  court. 

The  only  question  presented  for  our  solution  in  this  case 
is,  whether  the  vendor  of  immoveable  property  has  a  privilege, 
on  the  thiog  sold,  for  the  interest  due  on  the  price,  arising 
ex  mor&y  as  well  as  for  the  price  itself. 

It  is  conceded,  that  the  price  of  immoveables  susceptible  of  The  price 
producing  fruits,  bears  interest  from  the  time  it  is  due,  t^^^T^t.] 
without  any  formal  demand  or  putting  in  delay.     It  is  legal  Deaw     ii^erest 

^.  .  3    ,  ,  .     ,    from  the  time  it 

interest,  and  may  be  regarded  as  an  accessory  to  the  capital,  is  due,  which  is 
and  forms  a  part  of  the  price  itself.  The  privilege  for  the  for^^'If  ^e 
price  extends,  in  our  opinion,  to  the  accessory.     The  question  capital  ?  and  the 

'  *  '  ^  M  privilege         or 

here  presented  was  formerly  much  litigated  in  France  under  mortgage  of  the 
its  modem  legislation,  but  is  now  considered  as  settled  by  to'^^e'^a<^e«oiT 
the  highest  judicial  authority.     The  Court  of  Cassation,  in  J*"  interest,  as  it 

,         -  ,  becomes  due  on 

its  definitive  decree,  assumes,  as  the  basis  of  its  reasoning,  the  price. 
that  the  privilege  of  vendors  is  a  right  arising  out  of  the  prf^wj^fg^'^'a 
very  nature  of  the  contract  of  sale,  inasmuch  as  the  trans-  right  arising  out 

of  the  verv  nft' 

mission  of  the  property  is  not  perfect  until  the  price  is  paid,  ture  of  the  con- 
and  that  the  price  is  composed  of  the  capital  and  the  interest  J^^'^  SJllJ^ul 
which  the  law  allows  in  the  absence  of  any  convention,  sion  of  the  pro- 
such  interest  representing  the  fruits  of  the  immoveables  sold.  ^^  until  the 
3  MartWs  Reports,  91.     18  Sirey,  2,  233.     16  DuranUm,  ^^^y,\l^^ 

JVb.  342.  '  sedofthecapi- 

,-.,  1    i.        %  11        1  11    1  .  tal  and  mterest. 

The  counsel  for  the  appellee  has  called  our  attention  to  The  interest  re- 
the  case  of  IPAutTvoe  vs.  Degmyy  in  which  he  supposes  this  SSS°of  theim- 
court  has  settled  a  contrary  doctrine.     But  the  principle  moveable  sold. 
decided  in  that  case  was,  that  interest  promised  to  be  paid  on  prom^sed^in^n 
a  privileged  debt  was  not  privileged.     Degrui/y  in  a  concordat  JJ^JJ^*    ^^^ 
with  his  creditors,  had  agreed  to  pay  interest  on  certain  paid  on  a  privi- 
privileged  claims,  and  the  court  held  that  the  promise  did  not  nmltseif  aprirl- 
create  a  privilege  for  the  amount  of  interest.     The  interest  ^^^^  ^'"™- 
in  that  case  was  not  a  legal  accessory  of  the  original  debt. 
2MarHnjr.  S.  117. 


S68 


CASES  IN  THE  SUPREME  COURT 


VICBOLU 
V9. 


^AwmoK  DiBT.      U  is  further  contended,  that  interest  ceases  on  the  cession 

'*^'*^»  ^^^*   of  property  by  the  insdvent.     This  question  was  presented 

in  the  case  of  Hagan  et  al.  vt.  Sompeyrac  et  al.,  and  this  court 

uAnn  nAL,    ^^^^  ^^^^  even  conventional  interest  was  due  on  claims 

Interest  oon-  againsC  an  estate  even  where  it  is  insufficient  to  meet  all 

tinues  to  run  oqi.  a   t      •  •  n         «ir^ 

propertT  ceded  claims.     3  Lomstona  Reports^  154. 

tetheSvent  ^^  *^^»  therefore,  of  opinion  that  the  court  erred  in 
laws;  eTen  con-  classing  the  interest  due  on  the  price  of  the  property  sold  by 
rest  is  due  on  the  appellant  to  the  insolvent  as  a  simple  debt  without 
there''i8  not *a  privilege ;  but  that  as  to  the  costs  of  protest,  the  privilege 
sufficiency     to  doos  not  attach,  because  the  interest  run%  in  a  ease  like  this, 

meet  all.  •*.       *         *     * 

Without  protest. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
so  fiair  as  relates  to  the  privileged  claim  of  C.  Paulding; 
and  that  his  claim  for  three  thousand  dollars,  together  with 
interest  at  five  per  cent,  from  the  time  the  same  became  due, 
be  put  down  on  the  tableau  as  entitled  to  the  vendor's 
privilege ;  and  that  the  appellee  pay  the  coots  of  this 
appeal. 


Bb 


NICHOLLS  VS.    HAKSE    BT    AL. 


APFEAL   nOM   TBB  COVAT  OF  TBI    PUUT  JOOIOIAL  DISTBIOT. 


When  the  question  at  iasne  by  the  pleadings,  ia  whether  a  certain  engine 
was  delivered  aa  a  condition,  precedent  to  the  defendants'  right  to  take 
out  execution  againat  the  plaintiff  or  not,  no  evidence  wiU  be  reeeiTed 
to  prove  damages  for  the  detention  and  failure  to  deliver  the  engine. 

This  case  commenced  by  a  rule  to  show  cause.     The 
defendants  took  a  rule  on  the  plaintiflT,  to  show  cause  why 


HICROLL8 
RAKSl  FT  AL. 
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execution  should  not  issue  against  him  for  the  amount  of  a  eavfebs  Dm. 
decree  or  judgment  of  the  Supreme  Court,  they  having  March,  use. 
complied  with  its  conditions  and  requisites  on  their  part. 

The  plaintiff  showed  for  cause,  that  a  certain  engine  named 
in  the  decree,  had  not  been  returned  or  tendered  to  him, 
which  was  required  as  a  condition  precedent  to  execution 
issuing. 

He  further  alleges  that  he  had  sustained  three  thousand 
dollars  in  damages  by  the  unlawful  detention  of  said  engine, 
and  the  failure  and  inability  of  the  defendants  to  deliver  it, 
for  which  he  prays  judgment  in  reconvention,  and  a  trial  by 
jury,  and  an*  injunction  to  stay  execution. 

In  the  course  of  the  trial,  the  plaintiff  offered  in  evidence 
the  record  of  the  suit  between  the  parties,  which  had  been 
carried  to  the  Supreme  Court,  and  a  decree  rendered  in  favor 
of  the  defendants  for  three  thousand  two  hundred  and  thirty- 
five  dollars,  after  deducting  the  price  of  an  engine,  which 
they  were  to  return.  These  proceedings  were  offered  with 
the  view  to  prove  the  damages  the  plaintiff  had  sustained  by 
the  detention  and  non-delivery  of  the  engine.  The  District 
Court  rejected  this  evidence  as  inadmissible,  only  admitting 
evidence  in  relation  to  the  fact  of  delivery  or  non-delivery 
of  the  engine  and  its  value.  The  plaintiff  excepted  to  the 
opinion  of  the  court 

The  jury  returned  a  verdict  in  favor  of  the  defendants, 
upon  which  judgment  was  rendered,  making  the  rule  abso- 
lute; and  that  execution  issue  against  the  plaintiff  for  three 
thousand  two  hundred  and  thirty-five  dollars,  after  deducting 
the  value  of  the  engine.     The  plaintiff  appealed. 

Preston^  for  the  plaintiff  and  appellant. 

CarleUm  and  Lockett^  contra. 


/.,  delivered  the  opinion  of  the  court. 
The  defendants,  Hanse  &  Hepp,  by  their  counsel  came 
into  the  District  Court  for  the  first  judicial  district,  and  on 
suggestion  made  that  they  had  complied  with  the  terms  and 
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Eastien  DiaT.  conditions  of  a  certain  judgment  or  decree  of  the  Supreme 
March,  1836.    Court,  took  a  rule  on  the  plaintiff  to  show  cause  why  an 
execution  should  not  issue  against  lum,  according  to  the 


SICaOLLS 

w.  decree  of  this  court. 

HAVtB  IT  AL. 

In  answer  to  the  rule,  NichoUs  replied  that  the  defendants 
in  said  decree  had  neither  delivered  nor  tendered  to  him,  a 
certain  engine  mentioned  in  the  decree,  and  that  their  deten- 
tion and  deterioration  of  said  engine  had  caused  an  injury 
to  him,  for  which  he  claims  three  thousand  dollars  damages 
in  reconvention. 

The  issue  thus  made  up  on  the  rule,  was  submitted  to  a 
jury,  who,  on  hearing  the  evidence  of  the  case,  found  that 
the  engine  had  been  tendered  by  the  defendants  in  the  decree, 
to  the  plaintiff,  in  such  a  manner  and  condition  as  to  discharge 
them  from  the  obligation  of  .a  delivery. 

The  rule  was  made  absolute,  and  the  plaintiff  has  appealed 
to  this  court.  At  the  trial  of  the  case,  the  counsel  for  the 
plaintiff  took  a  bill  of  exceptions  to  the  opinion  of  the  court, 
refusing  him  the  right  to  offer  in  evidence  the  record  and 
testimony  of  the  suit,  in  which  the  judgment  of  this  court 
was  rendered,  and  under  which  the  defendants  claim  the 
right  to  issue  execution. 

The  evidence  was  offered,  1st.  Touching  the  litigation 
between  the  parties  on  the  subject  matter  of  the  rule.  2d. 
To  show  the  damages  claimed  in  reconvention.  3d.  To 
show  that  the  plaintiff  was  entitled  to  the  small  engine  in 
controversy,  before  the  institution  of  that  suit,  and  had 
demanded  the  same.  The  court  below  admitted  such  testi- 
mony from  the  record  as  would  show  the  engine  had  been 
deteriorated  by  the  fault  or  negligence  of  the  defendants,  or 
establish  its  value,  but  for  no  other  purpose.  But  it  refused 
When  the  to  allow  any  evidence  in  support  of  the  claim  for  damages, 
by A^epiiidln!^^,  becaus^  it  considered  the  inquiry  narrowed  down  to  the 
is  wheUwracer-  ginrfe  question,  whether  the  engine  had  been  delivered.     All 

tun  engine  was  .  -    .  i    .         i         i 

deUyered,  as  a  questions  of  damages  were  merged  m  the  decree  of  the 

condition  prece-  cj  r^        a 

dent  to  the  de-  Dupreme  Court. 

fendant's   right      |^  appears  to  US  the  District  Court  did  not  err  in  its  decision 

to  take  out  exc-  *  ^ 

cutiou    against  on  these  questions.     As  to  any  thing  the  record  showed,  the 


OF  THE  STATE  OF  LOUISIANA.  271 

plaintiff  had  the  benefit  of  it  when  the  case  was  before  this  eastkuw  Dist. 
court  on  appeal,  and  the  jury  were  called  upon  to  inquire   >^flrc/i,  i836. 
whether  the  defendants  had  complied  with  the  requisites  of      cowwlr 
the  judgipent  or  decree  pronounced  therein.  wiktwl 

On  the  merits,  the  court  beldw  expressed  its  satisfaction  the  plaintiff,  or 
with  the  verdict  of  the  jury,  and  we  iBnd  it  supported  by  the  Jj^^^  "°j,j  ^^^j^ 
evidence.     The  verdict  and  iud^ment  must  therefore  stand,  received,       to 

•^      ^  prove     damages 

'  tor    the    deten- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  {JT "dcihe^^th^ 
judgment  of  the  District  Court  be  affirmed,  with  costs.  engine. 


CONWAY   V8.    WINTER. 

APPEAL   FROM  THE   COU^T  OF  THE  8S00ND  JUDICIAL  DISTRICT,  THE  JUDGE 

THEREOF  PRBSIDINO. 

Where  the  jadgment  is  for  the  land,  deteribtd  in  the  petition  as  aboiU 
thirty  arpents,  and  which  is  all  the  plaintiff  demanded,  he  cannot  allege 
error  and  have  the  jadgment  amended,  on  the  ground  that  on  actual 
measurement  the  land  is  found  to  contain  a  larger  quantity. 

This  is  a  petitory  action.  The  plaintiff  claims  a  tract  of 
land,  ^^  measuring  about  thirty  superficial  arpents,"  situated 
in  the  suburbs  of  the  town  of  Donaldsonville,  comprised 
within  certain  defined  and  specified  limits  or  boundaries, 
which  she  inherited  from  her  mother.  She  shows  that  this 
land  was  partitioned  and  set  off  to  her,  as  her  portion  of  her 
mother's  estate ;  but  on  attempting  to  take  possession,  she 
found  the  defendant  already  in  possession,  who  claims  the 
land  in  contest,  under  a  written  title.  She  prays  that  the 
premises  be  decreed  to  belong  to  her,  and  that  she  have 
judgment  for  possession  and  damages. 

The  defendant  claims  the  land  in  dispute,  under  an 
authentic  act,  derived  from  the  first  husband  of  the  plaintiff, 


OOirWAT 

wximm. 
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KAM-nms  Um.  aod  Evere  that  the  quantity  comprised  ia  the  lot  or  tract 
March^  1836.    described  in  the  petition,  is  twenty  superficial  -arpejits  and 
^      jfv^y       twenty-two-hundredtbs.    He  sets  out  minutely  and  in  detail^ 
^'  his  purchase  from  one  Lawes,  the  first  husband  of  plaintiff, 

and  that  it  was  sold  to  support  that  family. 

In  case  of  eviction,  the  defendant  prays  that  the  value  of 
hiis  improvements  be  allowed  him. 

The  cause  was  on  these  pleadings  submitted  to  the  court, 
on  the  testimony  adduced.  The  district  judge  presiding, 
was  of  opinion  the  plaintiff's  title  was  completely  made  out ; 
but  regarding  the  defendant  as  a  possessor  in  good  faith,  he 
is  entitled  to  the  value  of  his  improvemenU.  Judgment  was 
rendered,  confirming  the  plaintiff  in  her  title  to  the  land 
described^  (about  thirty  arpents,)  with  such  boundaries  as  are 
mentioned  in  the  petition ;  also  allowing  the  defendant  one 
thousand  two  hundred  dollars  for  his  improvements,  after 
deducting  rents,  and  that  no  writ  of  possession  issue  to  the 
plaintifli;  until  she  pays  this  sum  to  the  defendant.  The 
plaintiff  appealed. 

/.  Seghersy  for  the  plaintiff  and  appellant. 
fVhUeTf  in  propriA  persanA. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  [daintiff  sues  for  a 
lot  of  ground,  described  in  the  petition  by  specific  boundaries, 
and  alleged  to  contain  about  thirty  superficial  arpents.  The 
defendant  set  up  title  under  a  sale  to  him  by  Lawes,  the 
former  husband  of  the  plaintiff,  and  claims,  in  case  of 
eviction,  the  value  of  his  improvements,  which  he  values  at 
one  thousand  five  hundred  dollars. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
land,  with  such  boundaries  as  are  described  in  the  petition, 
amounting  to  about  thirty  superficial  arpents;  but  the  plaintiff 
was,  by  the  same  judgment,  condemned  to  pay  one  thousand 
two  hundred  dollars,  for  improvements  made  on  the  land, 
and  that  no  writ  of  possession  should  issue,  until  said  sum 
was  paid. . 
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The  plaintiff  appealed,  and  in  this  court  alleges  as  error,  Eabtkhk  Uist. 
that  the  judgment  ought  to  have  been  for  thirty-five  su|)erfi-   *^argA,  1836. 
cial  arpents  and  sixty-two  toises,  instead  of  about  thirty,  and       cokwat 
that  the  valuation  of  the  improvements  is  too  high.  wihter. 

The  judgment  is  for  the  land,  as  described  in  the  petition.  Where  the 
which  is  all  the  plaintiff  demanded.  Having  received  the  "Se^iand'itfciS- 
thing  in  contest,  which  is  described  with  such  certainty,  as  ^^  ***  ^^  Jw 
would  enable  possession  to  be  given  under  a  writ  of  posses-  thirty  nrfenu, 
sion,  it  appears  to  us  quite  immaterial,  whether  on  actual  fhe  plaintiff  de- 
measurement  it  should  be  found  to  precisely  contain  thirty-  m™ed,hecan- 

'  ^,  ^     not  allege  error 

five  arpents  and  sixty-two  toises,  or  about  thirty  arpents.         and    have   the 
With  respect  to  the  value  of  the  improvements,  there  is  mendbd"  on  the 
some  difference  of  opinion  among  the  witnesses,  not  to  say  JJ^f  m^^^u^- 
discrepancy  in  their  testimony.     T^he  judge  considered  the  ra«nt  the  laod  is 
clearing  and  ditching  of  the  land,  worth  fifty  dollars  per  aiargerqaantit> . 
arpent,  and  deducting  from  that  the  value  of  rents  since  the 
inception  of  suit,  allowed  twelve  hundred  dollars  to  the 
defendant.     The  evidence  in  the  record  does  not  enable  us 
to  discover,  that  he  erred  in  his  judgment. 

But  it  is  further  urged,  that  on  a  former  trial,  the  court 
allowed  for  improvements,  a  much  smaller  sum  than  was 
awarded  on  the  second,  and  he  thinks  a  medium  at  least 
ought  to  have  been  adopted,  and  he  appeals  to  the  authority 
of  the  Roman  poet,  in  medio  tutUsimus  ibis.  We  are  not  at 
liberty  to  regard  the  judgment  first  rendered,  and  which  was 
set  aside  and  a  new  trial  granted,  on  the  motion  of  the 
plaintiff  herself,  much  less  are  we  informed  upon  what 
evidence  it  was  given.  The  Roman  jurists  are  higher 
authority  than  the  poets  in  matters  of  this  kind,  and  we  are 
taught  by  them,  that  it  is  not  just  that  one  man  should 
enrich  himself  at  the  expense  of  another. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  EHstrict  Court  be  affirmed,  with  costs. 

36 
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March,  1836. 


COOIXT 


COOLEr  vs.    SETMOUE. 


gi^A  AFf  SAL  FftOM  TBI  OOUftT  OV  TBI  VOUETB  JUDICIAL  DMTRIOT,  TBI  JBOOB 

S&  16891  TBBEXOf  FBB8IDUIO. 

The  occasional  absence  of  the  appellee  from  the  state,  does  not  dispense 
with  the  service  of  citation  at  his  domicil. 

An  affidavit  showing  that  at  the  time  of  service  of  citation  on  the  counsel 
for  the  appellee,  the  latter  retided  in  another  state,  will  make  the  service 
good. 

Errors  assigned  as  apparent  on  the  face  of  the  record,  that  interest  was 
allowed  on  an  unliquidated  claim ;  that  the  land  was  ordered  to  be  seised 
and  sold,  to  pay  for  the  value  of  improvements  allowed  to  the  party 
evicted,  and  compensation  made  to  the  curator  ad  hoc^  all  in  the  same 
judgment,  are  well  taken. 

The  fkct  that  a  cause  was  taken  up  and  tried  on  a  dilfoient  day  from  that 
fixed  on  for  its  trial,  is  not  of  itself  fatal. 

When  a  curator  ad  hoe  is  a  sworn  attorney  of  the  court,  he  will  be  presumed 
to  have  done  his  duty,  when  the  contrary  does  net  appear. 

The  curator  ad  hoe  is  responsible  for  his  neglect  to  the  party  whose  interests 
he  Ib  appointed  to  defend,  and  his  faults  or  misconduct,  are  not  to  be 
visited  upon  the  adverse  party. 

This  is  an  action  to  recover  from  the  defendant,  the  value 
of  improvements  made  on  a  large  tract  of  land,  from  which 
the  plaintiff  was  evicted,  which  he  alleges  are  worth  three 
thousand  dollars;  that  the  defendant  resides  in  England 
and  has  no  known  agent  in  this  country,  and  po  curator  has 
been  appointed  to  administer  his  property  here.  .  He  prays 
that  a  curator  ad  hoc  he  appointed  to  defend  said  absentee, 
and  that  he  have  judgment,  &c. 

Charles  Poydras,  a  member  of  the  bar,  was  appointed 
curator  ad  Aoc,  who  pleaded  a  general  denial. 

The  cause  was  set  for  trial  on  a  Saturday,  and  was  not 
taken  up  until  Monday  following,  when  it  was  proceeded  in 


/.,  delivered  the  opinion  of  the  coart. 

In  this  case  a  motion  is  made  to  dismiss  the  appeal.  Its 
dismissal  is  prayed  for  on  the  ground  that  it  was  taken  more 
than  two  years  after  the  judgment  was  rendered,  and  for 
want  of  a  legal  service  of  the  citation. 

It  is  true,  more  than  two  years  had  elapsed  after  the 
judgment  appealed  from  was  rendered,  before  the  appeal  was 
taken,  but  two  years  had  not  expired  after  judgment  was 
signed,  until  the  appeal  was  granted .  A  judgment  is  inchoate 
only,  and  no  appeal  lies  from  it  until  it  is  made  perfect  by 
receiving  the  signature  of  the  judge.  No  prescription  runs 
against  a  party  before  he  has  acquired  the  faculty  of  acting 
and  asserting  his  rights. 

Two  citations  issued  in  this  case,  one  was  served  on  the 
appellee's  wife  at  her  residence  in  the  parish  of  Point  Couple, 
and  the  place  of  her  husband's  domicil,  the  sheriff  attesting 


•ITMOini. 
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without  any  consent  or  appearance  of  record  by  the  curator  fiifimBM  Dist. 
ad  hoe.     '  March,  im. 

The  district  judge  presiding,  rendered  judgment  in  favor  of  coolst 
the  plaintiff  for  the  sum  of  two  thousand  five  hundred  dollars 
as  the  value  of  his  improvements,  and  ordered  the  land  to  be 
seized  and  sold  to  pay  this  sum;  and  likewise  ordered  fifty 
dollars  to  be  allowed  the  curator  ad  hoc  for  his  services,  to  be 
taxed  as  part  of  the  costs,  and  paid  by  the  defendant.  The 
defendant  appealed. 

Cooleyy  for  the  plaintiff,  moved  to  dismiss  the  appeal  as  not 
taken  in  time,  more  than  two  years  having  elapsed  from  the 
time  of  rendering  judgment.  Judgment  was  rendered  in 
November,  183S,  signed  in  May^  1834,  and  the  appeal  granted 
the  first  of  February,  18S6. 

S.  The  petition  and  citation  of  appeal  were  not  legally 
served.  % 

JiBtcheU,  for  defendant,  assigned  as  errors  apparent  on 
the  face  of  the  record,  those  stated  in  the  opinion  of  the 
court. 
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r 

EiLtTBKs  bisT.  be  waa  abeeDt  from  the  pariah,  and  as  was  believed,  absent 

MarcK  t836.   fj-Qu,  the  state.     The  other  citation  was  served  on  the  appeU 

cj^jujy       lee's  attorney,  in  the  parish  of  West  Feliciana,  the  sheriff 

^-         attesting  the  fact  that  the  appellee  was  out  of  the  state. 

The  oecasion-     '^^^  appellant  has  prevented  the  objection  that  might  be 

aUbMDeeordie  made  to  the  service  of  citation,  as  evidenced  by  the  sheriff's 

appellee      irom  .         , 

the  state,  does  return  of  the  absence  of  the  appellee,  (which  if  occasional 

wltiL  th^slmi^  ^'^^y*  ^^B  >^o^  dispense  with  a  citation  at  his  domicU,)  by  an 
of  ciution  at  his  affidavit  that,  at  the  time  of  the  service,  the  appellee  resided 

An  affidavit,  '^  Philadelphia.  The  appeal  must  therefore  be  sustained. 
rtJe^ti'^e**?*  '*  The  appellant  further  assigned,  as  error  apparent  on  the 
vioe  of  citation  facc  of  the  record,  that  ii^terest  was  allowed,  although  the 
forthe%]^Uee,  P^^ii^^iff'^  demand  was  unliquidated;  that  the  land  was 
U^^w^ct'^''  ordered  to  be  sold  to  satisfy  a  judgment  for  the  value  of  the 
will  make  the  improvements  made  on  it ;  and  finally,  that  compensation  was 
"^w!!!!™:^  allowed  to  the  curator  ad  hoc.*U>  be  taxed  in  the  costs  and 

fijiTon  assign-  ' 


as  apparent  paid  by  the  defendant. 

the  face   of       ,vti  .1 


ed 

the  mordTthat  The  errors  thus  assigned  appear  to  be  well  taken,  but  there 
lowed  on  ananU-  *^®  Others  assigned  as  being  apparent  cm  the  face  of  the 
ouidated  chiim ;  record,  which  present  a  very  different  character.  The  record 
ordered  to  be  shows  that  the  causc  was  tried  on  a  different  day  from  that 
to**My*for  "the  which  had  been  fixdd  for  its  trial,  and,  it  is  said,  in  the  absence 
value  of  im-  of  the  curator  ad  hoe.  It  is  evident  that  this  gentleman 
lowed  to  the  pai^  neglected  to  correspond  with  the  defendant,  who  resided  in 

ty   evicted,  and  i?««i««j 
<;onipensaUon       Il-ngland. 

made  to  the  cu-      jt  often  happens  that  causes  are  tried  on  days  different 

rator  00  hoc  all 

ill  the  same  jiid^  from  thosc  fixcd  ou  for  the  trial,  but  this  court  has  decided 
t^en.  "^  ^^    ^^^^  ^his  circum'stance^is  not  of  itself  fatal.    The  absence  of 

The  fact  that  the  curator  ad  hoc^  at  the  time  of  the  trial,  is  inferred  from 
kenTupTand  U'ied  ^^^  circumstaucc  that  there  was  no  cross-examination  of  the 
on  a^  diflFerent  plaintiff's  witnesses,  and  none  introduced  on  the  part  of  the 
fixed  on  for  its  defendant.  But  the  plaintiff  has  shown  that  the  curator  ad 
itself  fatai.^^  °  hoc  was  present,  and  moved  that  he  be  allowed  a  compensation 

When  a  cura-  for  his  trouble,  which  was  ordered, 
a  swoniattornev      The  curator  was  a  sworn  attorney  of  the  court,  and  must 
^^m^be^^vem-  ^  prcsuined  to  have  done  his  duty  when  tlie  contrary  does 
med    to    hrf\e  not  appear. 


OF  THE  STATE  OF  LOUISIANA.  277 

He  may  have  honestly  concluded,  in  'this  case,  in  which  castsriv  Dibt. 
he  had  only  to  see  that  the  value  of  the  improvements  of  the  J^orch^  »836. 
plaintiffy  pat  on  the  land  from  which  he  had  been  evicted,         stuh 
should  be  accurately  made  and  ascertained,  that  it  was       miK'n 
extremely  improbable  that  any  commission  sent  to  England  cvhator  vr  al. 
could  afford  any  useful  evidence  or  assistance  in  the  cause.  ^^^^  the^jontra- 
The  plaintiff's  counsel  has  very  properly  urged  in  argument,  >7  ^^es  not  ap- 
that  the  curator  ad  hoc  is  responsible  for  his  neglect  to  the      ^^  curator 
party  whose  interests  he  is  appointed  to  defend,  and  his  sins,  flj^Aocisrespon- 
whatever  they  may  be,  are  not  to  be  visited  upon  the  plaintiff,  giect  to  the  par- 
imputed  to  his  miscooduct  or  bis  fault,  nor  to  be  answered  for  ^jTu'l.^ 
bybim.  P™?*^  *?  t«- 

^  fend,     and    his 

On  the  merits,  the  evidence  shows  that  the  plaintiff  made  faults  or  miseon- 
out  his  case,  and  established  his  claim  for  improvements.        be^vi^ted"upon 

the  adverse  pai^ 
ty. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant 
the  sum  of  two  thousand  five  hundred  dollars,  with  costs  in 
the  District  Court,  and  that  he  pay  those  of  the  appeal. 


STEIN    V8.    stein's   CURATOR   ET    AL. 


APPEAL  FROM  THE  COUET   OF  PROBATES   FOR  THE   PARISH  OF  ST.  TAMMANT. 

Parole  evidence  is  admissible  U>  proye  filiation  and  heirship  generally ;  but 
when  it  is  shown  that  there  exists  record  or  written  eridenee,  or  its 
existence  is  rendered  highly  probable,  it  ought  to  be  produced,  especially 
where  several  persons,  strangers  to  each  other,  claim  the  suoeession. 

The  certificate  of  an  American  consul,  residing  in  a  foreign  country, 
attesting  the  ofiicial  character  of  an  officer  of  that  country,  before  whom 
the  depositions  of  witnesses  are  taken,  is  insujfficient  to  make  them  legal 
evidence. 


/^ 
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EAimur  DtsT.  ^'  ^  ^^^  ^®  daty  of  aa  AnMrioaa  eoiifal  to  attoft  the  ■ignatnres  of  public 

March,  1896.  Amctionmrioi,  in  the  eountriea  where  they  reaide ;  and  in  order  to  give 

^^^  their  oertificatea  the  form  of  teatimonj,  it  will  be  neceaaary  to  ahow  that 

'W'  thia  ia  one  of  their  oonaular  fhnetiona. 

cuaAToB  XT  AL.      This  Is  ED  acUoD,  in  which  the  plaintifl^  John  Frederick 

Stein,  residing  in  Germany,  by  his  attorney  in  fact,  sues  the 
defendants  to  be  recognised  as  heir,  and  put  in  possession  of 
the  estate  of  Nicholas  Stein,  deceased,  in  the  parish  of  St 
Tammany,  whom  he  alleges  was  his  brother. 

William  Bowman,  the  curator,  and  M.  G.  Penn,  attorney 
for  absent  heirs,  were  made  defendants.  They  filed  their 
joint  answer  and  pleaded  the  general  issue,  and  denied 
specially  that  the  plaintiff  was  heir  or  brother  of  the  late 
Nicholas  Stein,  and  requiring  strict  and  legal  proof  thereof. 
The  curator  further  declared,  that  he  was  ready  to  account 
to  the  true  and  lawful  heirs,  whenever  they  should  cause 
themselves  to  be  recognised. 

In  the  meantime,  one  Andreas  Stein  presented  himself  as 
heir  pf  Nicholas  Stein,  deceased,  and  instituted  his  action, 
which  was  cumulated  with  this  one,  and  the  two  tried 
together. 

The  cause  was  submitted  to  the  judge  of  probates,  on  the 
documentary  evidence  adduced  by  the  parties,  some  of  which 
was  rejected  as  not  sufficiently  authenticated,  and  not  the 
best  testimony  the  nature  of  the  case  admitted.  The  objec- 
tion to  the  testimony,  and  its  insufficiency  to  make  out  the 
plaintiff's  case,  is  fully  set  out  in  the  opinion  of  this  court 

The  probate  judge  decided  against  the  plaintifl^  John  F. 
Stein,  and  rejected  his  pretensions  to  the  heirship.  He 
appealed  to  this  court. 

Orymes  and  CAimi,  for  the  plaintiff. 

L.  Janm  and  Eiustisj  contra. 

BuUardf  J.,  delivered  the  opinion  of  the  court 
The  plaintiff  in  this  case  sues   to  be  recognised  and 
admitted  as  heir  at  law  of  Nicholas  Stone,  alias  Stein, 
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I 

deceased,  and  to  compel  the  curator  of  his  estate  to  render  an  Castrrw  Dist. 
account  of  his  administration,  and  to  surrender  into  his   ^^^^^^  >836- 
hands  the  property  belonging  to  the  succession.  The  attorney        itsin 
of  absent  heirs  and.  curator  were  made  parties,  and  by  their       gruH'B 
answer  deny  specially  that  the  plaintiff  is  heir  of  Nicholas  curator  bt  al. 
Stone,  the  curator  avowing  his  readiness  to  account  to  the 
heirs  of  the  deceased,  whenever  they  shall  cause  themselves 
to  be  recognised  by  the  Court  of  Probates. 

It  appears  that  the  deceased  was  by  birth  a  Grerman,  who 
had  no  relations  in  this  country,  in  which  he  had  resided  for 
many  years,  without  any  correspondence  with  his  family. 
On  his  decease  without  children,  or  any  known  heirs  in  the 
country,  several  persons  in  Grermany  came  forward  to  claim 
his  succession,  and  instituted  proceedings  against  the  curatpr 
and  the  attorney  of  absent  heirs,  which  are  yet  pending. 
Among  others  was  the  present  plaintiff,  who  alleges  that  he 
resides  in  Hanover,  and  that  he  is  the  brother  and  sole  heir 
of  the  deceased.  The  Court  of  Probates  not  being  satisfied 
with  the  jproof  of  heirship  adduced  by  the  plaintiff,  gave 
judgment  against  him,  and  he  appealed. 

On  the  trial  below,  the  plaintiff  offered  to  read  in  evidence 
the  deposition  of  two  witnesses  taken  oh  commission. 
Numerous  objections  were  made  to  the  introduction  of  that 
evidence,  founded  partly  on  certain  alleged  informalities  in 
the  issuing  of  the  commission,  and  its  return,  and  partly  on 
the  nature  and  inconsistency  of  the  evidence  itself,  to  prove 
the  relationship  , existing  between  the  plaintiff  and  the 
deceased.  The  court  rejected  the  evidence,  and  a  bill  of 
exception  was  taken. 

It  appears  to  us  that  the  defendants  had  an  opportunity  to 
file  cross-interrogations  before  the  commission  was  issued,  and 
that  the  questions  to  be  put  to  the  witnesses,  on  the  part  of 
the  plaintiff,  were  communicated  to  the  adverse  party,  as 
provided  by  the  Code  of  Practice,  and  that  the  commission 
issued  was  correctly  executed.  But  we  think  the  objection 
to  the  competency  of  the  evidence  to  prove  the  heirship  of 
the  plaintiff,  was,  under  the  circumstances  of  this  case,  pro- 
perly sustained.     Parties  are  always  bound  to  produce  the 
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HAffTKiiy  DifiT.  best  evidence  within  their  power,  and  cannot  resort  to  secon- 

March,  1836.    dary  evidence,  when  it  is  apparent  (hat  they  have  some  of  a 

„B,ij        higher  character  within  their  reach.     Parole  evidence  is 

^- ,        certainly  admissible  to  prove  filiation  and  heirship  generally, 

cuRATOB  IT  AL.  but  when  it  is  shown  that  there  exists  record,  or  written 

dcn^^'ftdmisT  ^vidoncc,  or  its  existence  is  rendered  highly  probable,  it  ought 

Bible  to  prove  to  be  produced,  particularly  in  a  case  situated  like  the  present, 

heirship    gene-  iQ  whlch  Several  peisons,  strangers  to  each  other,  claim  the 

iTi*f  sho^ini^aiat  ^""^  succcssion  as  heirs  of  the  deceased,  adversely  to  each 

there  exists  re-  other.     Now  it  appears  that  the  deceased  was  a  native  of 

cord  or  written  .      ^  i    ■         i        i*    i  i  ^     • 

evidence,  or  iu  Hanover,  m  Glermany,  and  that  he  died  at  the  age  of  sixty- 
del^"^  hi^y  *^^'*  y^^^^i  and  after  an  absence  of  twenty-five  or  thirty 
probable,       it  yes^rs  from  his  native  country,  without  havinf  had  any  cor- 

ought  to  be  pro-  ''  ,  .ii.         i.«.i  .i  • 

duced,  especial,  respoudeuce  With  his  relations.  It  is  shown  by  the  testimony 
^Li^ns?  "rt^-  of  Mr.  Roselius,  a  member  of  the  bar,  and  a  native  of  the 
oA*  u*  ^^  same  country,  that  registers  of  baptism  are  kept  with  great 
succession.         accuracy  in  the  kingdom  of  Hanover ;  that  in  the  registry 

the  time  of  birth  is  generally  mentioned,  and  that  much 
importance  is  attached  to  such  entries.  Although  this 
evidence  alone,  without  proof  that  such  registry  is  required  to 
be  kept,  and  that  certified  extracts  from  them  are  made 
evidence  of  filiation  by  the  laws  of  Hanover,  might  not  be 
sufficient  to  exclude  parole  evidence,  yet  it  further  appears, 
that  a  file  of  documents,  in  the  German  language,  which 
was  annexed  to  the  petition,  and  finally  offered  in  evidence 
by  the  plaintiff  in  the  further  progress  of  the  trial,  contained 
a  document  purporting  to  be  a  certificate  of  baptism  of  John 
Frederick  Stein.  Such  a  document,  if  duly  authenticated, 
would  appear  to  us  evidence  of  a  higher  character  than  the 
testimony  of  witnesses,  whose  opportunities  of  knowing  the 
parties  appears  to  be  very  limited.  The  plaintiff  himself 
I  alleges  in  his  petition,  that  the  Gkrman  document  above 

referred  to,  contains  a  power  of  attorney,  and  evidence  of 
heirship  of  John  Frederick  Stone,  which  he  deems  entirely 
sufficient. 

The  document  in  the  German  language  was  rejected  by 
the  court,  on  the  ground  that  it  was  not  sufficiently  authen- 
ticated.    The  only  intelligible  certificate  annexed,  is  one>by 
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the  American  consul  at  Hamburg,  **  that  P.  W.  Kern,  whose  Eabteut  Dht. 
signature  is  on  the  annexed  documents,  is  the  chancellor  of  ^^^^^  ^^^- 
the  Hanoverian  embassy  to  Hamburg,  and  that  full  faith         gmit 
and  credit  are  due  to  the  same."    We'  are  of  opinion  that  the      aowimr 
court  did  not  err  in  rejecting  the  evidence.     It  does  not  cukator,  etc. 
appear  to  be  one  of  the  duties  of  American  consuls  in  foreif^n   P*®  certificate 

*  ■         ^  o      of  an  American 

countries,  to  attest  the  signatures  of  public  functionaries  in  consul,  residing 
countries  in  which  they  reside.  In  the  case  of  Church  vs.  county,  aue^ 
Hubbard^  chief  justice  Marshall,  in  delivering  the  opinion  of  chlracter°ofTn 
the  court,  said,  **  To  give  this  certificate  the  form  of  testimony,  officer  of  that 
it  will  be  necessary  to  show  that  this  is  one  of  the  consular  whom'tfie  depo- 
functions,  to  which,  to  use  its  own  language,  the  law^s  of  this  "esaware  uken' 
country  attach  full  faith  and  credit."  The  same  doctrine  "  inauffideni  to 
has  been  repeatedly  recognised  by  this  court.  2  CrancWs  gal  evidence. 
Repwt$,  18Y,  2S7.     4  Martm's  Reports,  285  and  85.  ^J^  if  an  AiJl^! 

But  the  court  below  ought,  in  our  opinion,  to  have  given  rican  consul  to 
only  a  judgment  of  non-suit,  instead  of  a  final  one  in  favor  of  turc?  ol  Stc 
the  defendant.     In  this  respect  it  must  be  reformed.  functionaries,  in 

^  the       countries 

where   they  re- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  dcr^to^ive  Uielr 
judgment  of  the  Probate  Court  be  reversed,  and  ours  is  j^rtificaies   the 

*      ^  '  form  of  testimo- 

in  favor  of  the  defendants,  as  in  the  case  of  a  non-suit,  with  ny,  it  win  be 
the  costs  in  the  Probate  Court,  the  defendants  and  appellees  "how  that  this  is 
to  pay  the  costs  of  the  appeal.  ^^ funcli^^^^^^^ 


STEIN   VS,    BOWMAN,   jCURATOR,    &C. 

APPEAL  FaOM  THB  COURT  OP  PA0BATK8   FOR  THB    PARISH   OF    8T*   TAMMANY. 

Until  an  heir  is  recognised  and  admitted  as  such,  ho  has  no  action  against 
the  curator  or  administrator  of  tho  estate  of  the  deceased,  to  compel  an 
account,  and  is  not  entitled  to  notice  of  the  proceedings  in  relation  to  tho 
administration.  In  the  meantime,  the  attorney  of  absent  heirs  can  call 
on  the  administrator  to  render  an  account. 

36 
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Marchf  U36. 

VS. 

BOWMAX, 

CUEATOn,   ETC. 


Castxbs   Uibt.  ^  provisional  account  and  prolongation  of  the  adminifltrator'i  term,  is  not 

conclttsiye  on  the  heirs  at  law,  who  may  afterwards  appear  and  be  recog-- 
nised.  The  judge  is  to  receive  and  approve  such  account  on  his  official 
responsibility,  contradictorily  with  the  attorney  for  the  absent  heirs. 

The  fee,  or  allowance  to  the  attorney  of  absent  heirs,  and  to  the  attorney  of 
the  curator  of  an  estate,  should  be  graduated  by  the  value  of  the  services 
rendered. 

This  case  commeuced  by  an  opposition  to  the  account  filed 
by  the  defendant,  as  curator  of  Nicholas  Stein's  estate,  and  to 
the  prolongation  of  his  term.  Bowman  presented  an  account 
to  the  Court  of  Probates  for  the  parish  of  St.  Tammany,  of 
his  first  year's  administration,  and  prayed  that  it  be  homolo- 
gated, and  that  he  be  continued  another  year  in  his  curator- 
ship.  The  amount  of  available  funds  accounted  for,  was 
three  thousand  six  hundred  and  forty-four  dollars.  The 
disbursements  consisted  of  one  thousand  five  hundred  dollars 
each,  to  the  attorney  for  absent  heirs,  and  the  attorney  to  the 
curator ;  in  all,  three  thousand  dollars,  with  other  payments 
to  the  amount  of  four  hundred  and  fifty  dollars,  leaving  a 
balance  on  hand  of  one  hundred  and  ninety-four  dollars. 
The  probate  judge  approved  and  homologated  the  accouiH, 
and  re-appointed  the  curator  for  another  year. 

John  Frederick  Stein,  while  his  application  and  suit  was 
still  pending  to  be  recognised  and  admitted  a^  heir  to  Nicholas 
Stein,  filed  his  petition  and  made  opposition  to  the  order  of 
the  probate  judge  approving  the  curator's  account,  and  prayed 
that  the  order  be  set  aside,  and  that  the  curator  and  attorney 
for  absent  heirs  be  required  to  settle  the  accounts  of  said 
estate,  and  pay  over  the  proceeds  to  him  as  lawful  heir,  &c. 
The  grounds  upon  which  the  opponent  moved  to  set  aside  the 
account  and  order  approving  it,  are  fully  stated  in  the  opinion 
of  this  court,  now  reported. 

The  probate  judge  overruled  this  opposition  and  motion, 
and  Stein  appealed. 


GrymeSy  Ikutis  and  Chxnnj  for  the  opponent  and  appellant, 
made  the  following  points: 
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1.  The  probate  judge  erred  in  allowing  the  defendant,  in  Exm^nv  Dist. 
the  settlement  of  his  account,  the  two  iteips  of  one  thousand   «^flrc/i,  i836. 
five  hundred  dollars  each,  to  the  two  attorneys  of  absent  heirs        gT£]ir 

and  of  the  curator.  bowman, 

2.  The  whole  proceeding  of  the  judge  of  probates  in  curator,  ktc. 
homologating  and  approving  the  curator's  account,  and  his 
reappointment,  are  erroneous  and  illegal  on  their  face,  and 

should  be  set  aside. 

L.  Janinj  contra. 

BuUardj  /.,  delivered  the  opinion  of  the  court. 

This  case  must  be  considered  as  intimately  connected 
with  the  one  between  the  same  parties,  just  decided,  and 
the  two  were  in  fact  tried  together. 

It  appears,  that  the  curator  of  the  vacant  estate  of  Nicholas 
Stein,  at  the  expiration  of  the  year  of  his  curatorship,  filed 
ad  account  of  his  administration,  and  prayed  for  a  renewal 
or  continuation  of  his  curatorship  for  another  year.  The 
account  was  approved  by  the  court,  contradictorily  with  the 
attorney  of  absent  heirs,  and  the  curatorship  prolonged. 

John  '  F.  Stein,  the  appellant, ,  and  whose  suit  to  be 
recognised  as  heir,  was  still  pending,  several  days  after  this 
order  was  given,  came  into  court,  and  by  his  attorney  filed  a 
written  motion  to  set  aside  the  proceedings,  on  the  following 
grounds:  1st.  That  the  order  purports  to  be  a  judgment  homo- 
logating the  curator's  account,  and  reappointing  him  for 
another  year,  and  as  such  is  void,  because  rendered  out  of 
term  time,  and  ex  parte ;  2d.  That  the  appearer  had  already 
cited  the  curator  to  render  an  account,  and  to  surrender  the 
estate  to  him  as  heir  at  law  of  the  deceased,  and  that  said 
account  should,  have  been  rendered  in  that  suit,  or  at  least 
he  should  have  been  cited  or  notified  of  the  application  for 
reappointment;  3d.  That  the  account  was  homologated 
without  proof  of  its*  correctness,  and  the  charges  are  not 
supported  by  vouchers;  4th.  That  the  allowance  of  one 
thousand  five  hundred  dollars  to  the  attorney  of  absent  heirs, 
is  extravagant  and  highly  exorbitant,  no  services  having 
been  rendered  by  him  to  entitle  him  to  such  a  sum,  and 


/i 
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EirTERir  DiiT.  Uiat  the  allowance  of  one  thousand  five  hundred  dollars  to 

March,  1856.    ^[j^  attorney  of  the  curator,  J.  R.  Jones,  is  exorbitant,  and 

HTEiTx        without  evidence  of  his  having  rendered  any  services ;  6th. 

BowxAH,      That  the  sum  of  one  hundred  dollars  paid  to  the  judge,  was 

cuBATOB,™.  illegally  paid,  no  fee.  bill  having  been  exhibited  ;  7th.  That 

all  the  charges  are  liable  to  similar  objections. 
Until  an  heir  '^'^'^  motion  was  overruled,  and  the  opponent  appealed. 
ad*^??*'^^"!?  ^^  '^®  ^^^  ^^^^  grounds  of  opposition,  it  appears  to  us  a 
he  has  no  action  Sufficient  auswer,  that  until  the  appellant  had  been  admitted 
tl^of  adn^^  ^^  ^^^^  ^^  ^^®  deceased,  he  had  no  action  to  compel  an 
^te  f°A  ?^  account,  and  was  not  entitled  to  notice  of  any  proceedings 
ceased,  to  com-  had  in  relation  to  the  administration  of  the  estate.  The 
and  Is  not^ndl  Louisiana  Code  provides,  that  until  an  heir  has  been  recog- 
tied  to  notice  of  nised  and  admitted,  the  curator  may  be  called  to  render  an 

the  proceedings,  '  '' 

in  relation  to  die  accouut  by  the  attomoy  of  absent  heirs.     Louimna  Code^ 

In  the  meantime  1181,  1182,  1183. 

aSsenThdr7cam  With  respcct  to  the  remaining  objections,  this  court  feels 
call  on  the  ad-  itself  bouud  to  remark,  that  although  the  appellant  has  not 
render  an  ac-  sbown  any  right  to  interfere,  and  although  we  cannot  adju- 
count.  dicale  on  the  correctness  of  the  account  rendered  by  the 

A  provisional  ,  .  -  .  - 

account;  and  curator,  as  the  case  is  now  presented  to  us ;  yet  we  consider 
{;::'T£f„?,tr:!  w^h  provisional  account  as  not  conclusive  on  the  heirs  »t 
tor's  term,  is  not  law,  who  may  aftcrwards  appear  and  be  recognised  as  such, 

conclusive       on  .     _  . 

the  heirs  at  law,  The  judge  is  to  rcceive  and  approve  such  account  on  his 
ward8"**'^appMr  official  responsibility,  contradictorily  with  the  attorney  of 
and  be  recogni-  absent  heirs,  aud  to  order  the  balance  in  the  hands  of  the 

seua     X  ne  luosre  •  ■  ^  . «  « 

is  to  receive  and  curator,  whose  term  IS  prolonged,  to  be  paid  over  to  the  state 
cou^oiTirisof-  treasurer.  Louisiana  Codcy  1197,  1198.  The  estate  consists 
biih^  contrsdrcl  P^^^^^^P^^^^y  ^f  mouey  an4  stocks,  and  evidences  of  debts  due 
toriiy  with  the  the  deceased,  and  we  see  no  evidence  accompanying  the 
seilThe^rs"'^  "  "  accouut,  which  justifics  the  allowance  of  one  thousand  five 
The  fee  oral-  hundred  dollars  each,  to  the  attorney  of  the  curator,  and  the 
attorney  of  ah-  at^rocy  of  the  abseut  heirs.  It  has  long  been  a  subject  of 
to°thc^'aitoTOey  J*^^  rcproach,  that  extravagant  allowances  are  made  to 
of  the  curator  of  couusel  in  relation  to  the  administration  of  estates ;  it  is  an 
be  graduated  by  abusc  which  cau  Only  be  corrected  by  the  courts  inflexibly 
'servicer  ^\^t  adhering  to  the  rule,^  to  graduate  the  fee  by  the  value  of  the 
''cred.  services  rendered. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  EikFniur  Dm. 
judgment  of  the  Probate  Court,  overruling  the  motion,  be   J^^ch,  1886. 
affirmed,  with  costs.  ucba&usox 


RICHARDSON  V8.  6URNEY. 
APPEAL   FROM   THE   COURT  OF  THE    FIRST  JUDICIAL  DISTRICT. 

Money  due  to  the  plaintiff  is  a  proper  object  of  attachment  by  any  of  his 
creditors ;  even  the  defendant  who  owes  it,  may  attach  the  amount  of 
the  judgment  and  execution,  against  himself,  in  a  suit  against  the 
plaintiff  for  a  sum  equal  or  greater  in  amount 

Where  money  owing  by  the  defendant  in  execution  is  deposited  in  the 
sheriff's  hands,  and  attached  by  the  former  in  a  new  sait  against  the 
plaintiff,  it  will  not  be  considered  as  money  made  on  the  execution,  but 
only  pledged  for  the  sheriff's  indemnification. 

This  is  a  caae  in  which  the  defendant  in  an  execution 
attached  the  amount  of  the  debt  after  he  had  paid  it  into 
the  sheriff's  hands,  in  a  suit  for  a  larger  sum,  which  he  had 
in  the  mean  time  instituted  against  the  plaintiff.  Vide  the 
facts  of  the  case  reported  in  8  Louisiana  ReportSy  255. 

On  the  return  of  the  case  to  the  District  Court,  the 
plaintiff's  counsel  took  a  rule  on  the  sheriff,  to  show  cause 
why  he  should  not  pay  over  the  money  collected  on  the 
execution  against  the  defendant,  to  the  plaintiff. 

The  sheriff  showed  for  cause  the  attachment  suit  of  the 
defendant  in  the  execution,  and  the  return  on  it,  in  which  it 
appears  the  money  paid  by  him  into  the  hands  of  the  sheriff, 
in  discharge  of  the  execution  against  him,  was  by  himself 
att  ached  nt  his  own  suit  against  the  plaintiff 

The  testimony  and  return  of  the  sheriff  shows,  that  at  or 
about  the  time  the  plaintiff's  ft,  fa.  came  into  his  hands,  the 
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BICHABOaOir 

ovmvBY. 


Di«T.  defendant,  Ourney,  issued  an  attachment  against  the  plaintiff 
■**"'^*  ^^^'  and  placed  it  in  the  sheriff's  hands,  with  orders  to  levy  it  on 
any  property  of  the  plaintiff,  and  particularly  on  the  amount 
of  the  judgment  in  the  above  suit  against  the  defendant; 
but  the  sheriff  doubting  whether  he  could  omit  the  execu- 
tion of  the  fiera  facias  against  the  defendant,  his  attorney 
deposited  in  his  (the  sheriff's)  hands  the  amount  of  the 
execution,  which  the  sheriff  bound  himself  to  hold  until  the 
validity  of  the  said  attachment  should  be  decided' on. 

The  district  judge,  on  this  evidence,  discharged  the  rule. 
The  plaintiff  appealed. 

McHewryy  for  the  plaintiff. 

1 .  The  judge  a  quo  erred.  The  judgment  which  defendant 
intended  to  have  attached  bad  been  satisfied,  inasmuch  as  the 
amount  of  the  judgment  had  been  received  by  the  sheriff  on 
the  Ji  fa.  before  the  service  of  the  attachment  on  defendant! 

2.  The  rule  taken  on  the  late  sheriff,  by  the  appellant, 
ought  not  to  have  been  dismissed.  The  money  had  been 
made  on  a^./a.,  and  was  in  his  hands. 

3.  The  record  in  the  case  of  Gurney  vs.  Richardson  ought 
not  to  have  been  admitted  in  evidence  on  the  trial  of  said  rule, 
the  suits  being  entirely  distinct  and  having  no  connexion. 

Maybmf  for  the  defendant. 

Martmy  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  on  a  rule  requiring  the  sheriff 
to  pay  over  to  the  plaintiff  certain  moneys,  by  him  collected 
on  an  execution,  in  favor  of  the  plaintiff,  against  the  defend- 
ant. The  case  was  before  this  court  last  •year,  when  the 
judgment  of  the  District  Court,  quashing  the  execution 
under  which  the  money  was  collected,  was  reversed  and  set 
aside.     Vide  8  Louisiana  Reports^  255. 

When  the  cause  was  sent  back,  the  plaintiff  resorted  to  a 
rule  on  the  sheriff,  requiring  the  money  thus  collected  by  him 
to  be  paid  over  to  the  plaintiff  in  the  execution.  The  rule 
was  discharged,  and  the  plaintiff  has  appealed  to  this  court. 
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The  evidence  of  the  case  shows,  that  shortly  after  the  Kastkhn  Dist. 
execution  issued,  the  defendant  put  into  the  sheriflF *8  hands   Jtforc^,  i836. 
an  attachment  against  the  plaintiff's  property,  and  requested     bicharbsoit 
that  officer  to  levy  it  particularly  on  the  judgment  of  the       ouwrET 
plaintiff  against  him,  on  which  execution  issued.      The     Modcv  due  to 
sheriff  being  in  doubt  as  to  the  course  which  it  became  ^^^C^ect'of 
him  to  pursue,  the  defendant  deposited  in  his  hands  the  full  attachment    by 

,  ^  any  of  his  cre- 

amount  of  the  judgment  and  execution,  and  directed  it  to  ditors;  even  the 
be  held  subject  to  his  attachment.  The  sheriff  consented  owea^u^^ma/at- 
to  retain  the  deposit  until  the  validity  of  the  attachment  and  tap^^^he  amount 

rp  ,  of  the  judgment 

Its  effect  could  be  tried  and  decided  on  by  the  court.  and    execution. 

We  are  of  opinion,  the  district  court  did  not  err  in  dis-  ?f^°8uit  mLsi 
charging  the  rule.  The  money  due  by  the  defendant  to  the  Jj^^ciltm  e  uai 
plaintiff  was  a  proper  object  of  attachment  at  the  suit  of  any  or  greater  in 
of  his  creditors;  and  although  the  neglect  of  the  defendant  where  money 
to  oppose  the  claim  he  now  seeks  to  enforce,  by  pleading  it  owing  by  the  de- 

,  •  .       .1  ./  .  1  •   i_   fendant  m  exe- 

m  compensation  and  reconvention,  m  the  suit  in  which  cutiou,  is  de- 
judgment  was  obtained  by  the  plaintiff,  might  be  an  objection  ^crSc'n  *handl^ 
to  relief  sought  by  an  injunction,  yet  nothiqg  prevents  a  ^^^  attached  by 
new  suit  being  instituted,  in  which  this  money  is  liable  to  new  suit  a^inst 
attachment.  ^  n^*be*^on- 

The  money  in  the  sheriff's  hands  was  not  by  him  made  aideredasmoney 

•'^  ^  ^  made  on  the  exe- 

on  the  execution,  which  he  was  prevented  from  proceeding  cution,  but  only 
on  by  the  attachment.  It  is  still  the  money  of  the  defendant,  sheik's  indem- 
pledged  to  the  sheriff  for  his  indemnification.  mfication. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  th« 
judgment  of  the  District  Court,  discharging  the  rule,  be 
affirmed,  with  costs. 
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Raitoh  Di8t. 

Marchy  1836. 


JOHS8  rr 

PURVIt  VT 
llL 


JONES   ET   AL  V8.    PURVIS   ET   AL. 

APPEAL  FEOM  THE  COUET  OF  THE  FODETH  JUDICIAL  .DIBTEICT,  THE  J0I>OE 

OF  THE    SECOND   FRESIDING. 

In  a  petitory  action,  a  judgment  of  eviction  of  the  vendor  of  the  plaintiff, 
before  he  sold,  by  the  defendant,  in  a  poeseMory  action  when  the  former 
W9M  his  tenant,  and  attempted  to  hold  the  land  in  dispute,  in  his  own 
right,  will  not  be  receiyed  in  evidence,  or  considered  as  re$  jttdicaia  in 
favor  of  the  defendant's  right  to  the  land. 

So,  in  a  petitory  action,  the  vendor  of  the  plaintiff  cannot  be  made  a  party 
on  an  allegation  of  the  defendant,  that  he  obtained  his  title  fraudulently 
from  the  government  under  the  pre-emption  laws.  There  is  no  privity 
between  these  persons. 

Fraudulent  and  dishonest  acts,  done  by  the  vendor  of  the  plaintiff  against 
the  rights  of  the  defendants,  cannot  affect  them,  unless  it  be  shown  that 
they  were  pariidpt  fraudit^  by  combining  and  colluding  with  the 
defrauder. 

As  between  the  lessor  and  tenant  of  a  tract  of  land^  if  the  latter  find  the 
true  title  is  in  another^  he  has  the  right  to  purchase  it  and  hold  the  land, 
without  being  considered  as  acting  fraudulently  towards  his  lessor. 

But  as  to  purchasers  under  pre-emption  laws,  and  in  ordinary  eases, 
perhaps  a  distinction  might  be  made  when  the  purchaser  used  the  means 
he  had  received  from  his  lessor  of  obtaining  by  pre-emption,  when  the 
latter  would  have  been  entitled  to  the  preference  by  the  same  law. 

This  is  a  petitory  action,  in  which  the  plaintiffs  sue  to 
recover  a  quarter  section  of  land  in  the  possession  of  the 
defendant. 

It  is  alleged  and  shown,  that  one  Benjamin  Craft  purchased 
the  land  in  dispute  fr-om  the  government  of  the  United  States, 
at  the  government  prices,  as  a  pre-emption  cld^im,  on  the  7th 
of  May,  1831,  who,  on  the  12th  February,  1833,  sold  it  to 
the  petitioners. 

The  defendant,  Purvis,  disclaimed  any  interest  in  the  suit, 
or  title  to  the  land,  but  stated  that  he  was  in  possession  as  the 
tenant  of  S.  Tillotson.  He  prays  that  Tillotson  be  notified 
of  the  suit,  and  cited  to  defend  therein. 


V9, 

pumyit  KT  AL. 
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Tillotson  denied  the  plaintiffs' right  to  the  land  in  question,  Eabtkbit  Dist. 
and  averred  that  on  the  7th  May,  1831,  and  previously,  B.   ■^g^g^*  i836. 
Croft  occupied  it  as  his  tenant ;  that  at  the  said  date,  Croft    johxs  xt  ix. 
fraudalently  and  falsely  obtained  the  register's  certificate, 
by  representing  to  him  possession  in  himself,  and  concealed 
this  purchase,  still  continuing  in  possession,  until  dispossessed 
in  a  possessory  action ;  that  the  land  in  fact  belonged  to  this 
respondent  as  a  pre-emption  right,  and  that  by  the  fraud  and 
coUosion  between  the  plaintiffs  and  Croft,  he  is  cheated  out 
of  hie  said  right  to  this  land.     He  prays  that  Croft  be  made 
a  party  and  required  to  defend  his  interests,  and  that  the  act 
of  sale  to  the  plaintiffs  be  cancelled,  and  that  he  be  decreed 
to  be  the  owner  of  the  land  mentioned  in  the  register's  cer» 
tificate. 

The  part  of  the  answer  of  Tillotson  requiring  Croft  to  be 
made  a  party,  was  rejected,  and  a  bill  of  exceptions  taken  to 
the  opinion  of  the  court. 

The  evidence  shows  that  the  land  in  dispute  belonged  to 
the  government,  and  was  settled  and  improved  by  Tillotson ; 
that  Croft  and  one  of  the  plaintiffs  (Jones)  were  put  on  the 
land  as  his  tenants,  and  continued  thereon  until  after  Croft 
purchased  from  the  United  States  in  May,  1831.  Tillotson 
had  the  privilege  to  enter  it  as  a  pre-emption  right,  but 
omitted  doing  so  until  his  tenant  stepped  in  before  him. 

Several  bills  of  exception  were  taken,  as  stated  in  the 
opinion  of  the  court. 

The  district  judge  who  tried  the  cause,  was  of  opinion  the 
plaintiffi  made  out  a  complete  legal  title  to  the  land,  and  that 
the  defendant  showed  none.  Judgment  was  rendered  for 
the  plaintiffs,  from  which  the  defendant  appealed. 

Edwards  and  hes^  for  the  plaintiffs. 

DamSf  for  the  defendant  in  warranty. 

Mathtwsj  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  revendication,  in  which  the  plaintiffs 
sue  to  recover  a  certain  tract  of  land,  (as  described  in  their 

37 
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Eaitxrh  DitT.  petition,)  alleged  to  be  in  the  possession  of  the  defendant, 
March,  1836.   Purvis.     He  disclaimed  title  to  the  property  in  dispute,  as 

joins  rr  al.    being  only  a  tenant  of  Tillotson,  who  appeared  in  the  cause 
pumy»  rr  ▲!»    ^^  made  defence.    Judgment  was  rendered  against  him  in 

In  a  petitoiy  the  court  below,  from  which  he  appealed, 
^^if  evStifn  The  title  set  up  to  the  lands  sued  for,  by  the  plaintiffs,  is 
Ae***1iantiff^>^  an  act  of  sale  from  one  Benjamin  Croft,  who  held  by  purchase 
fore  he  told,  by  from  the  United  States,  under  a  pre-emption  law  passed 
a  fwweuoryacH  by  Congress,  and  a  receipt  given  by  the  receiver  of  public 
tion,  when  Ae  njoney  for  the  general  government  is  adduced  as  evidence  of 

former  was  hn  ^  o  o 

tenant,  and  at-  the  purchase^  &c.     The  defendant  and  appellant  shows  no 

tempted  to  hold  ^•••••li.i  .1  -i  j 

the  land  in  dis-  title  in  himself,  by  any  evidence  appeanng  on  the  record. 
Erilt  wiU^o^bS  ^^^  ^^^  f^^^  offered  by  him  tends  to  establish  only  a  naked 
received  in  en-  possession,  Unsupported  by  any  title.  It  shows  that  Croft 
dered'as  ret  j«-  had  been  his  tenant  in  actual  possession,  and  that  when  he 
rtf^i  'mIIZ  attempted  to  hold  in  his  own  right,  he  was  evicted,  by  a 
ant^  right  to  the  possessory  action  brought  by  his  lessor.  The  judgment  in 
So,  in  a  peti-  that  case  is  insisted  on  as  res  judicata  in  the  present.  It 
^dor**  of'  the  ^^^^not  be  considered  in  tha\  light,  for  title  therein  was  not  in 
^ntiir  cannot  any  manner  brought  in  question  ;  and  as  all  the  authorities 
on  an  aiiepition  citcd  ou  the  part  of  the  appellant  relate  to  possession  and  the 
thirt  hc^btiSjJjd  possessory  action,  they  may  be  dismissed  without  comment, 
his  title  fran-  as  inapplicable  to  that  now  under  consideration.  The 
the  government,  balance  of  the  defence  consists  in  allegations  of  fraud  com- 
emption*^*'  lUHt  ^'^^^^^  ^Y  Croft,  in  obtaining  title  from  the  United  States, 
There  is  no  pri-  under  the  provisions  of  the  pre-emption  law :  and  an  attempt 

wffi|v  1  ||»i  WQ All  a  1  '  ft 

these  persons,  was  made  to  bring  him  in  as  a  party  to  the  present  suit,  on 
dUhS^^^wu  *PPli<^*^^ion  to  the  court  made  by  Tillotson,  which  was 
done  by  the  ven-  rejected,  and  we  think  properly,  there  being  no  privity  in  the 
tifh,  agafnst  the  present  instance  between  those  persons.  Any  fraudulent 
fendaot^^not  ^^^  dishonest  acts  done  by  the  vendor  of  the  plaintiffs  against 
effect  them,  un-  the  rights  of  the  defendants,  cannot  effect  them,  unless  it  be 
that  thej  were  shown  that  they  were  participes  fraudiSf  by  combining  and 
^T^T^mbiiil  colluding  with  the  defrauder  to  aid  him  in  his  dishonesty. 

ing  and  coUud-  The  record  affords  no  satisfactory  evidence  of  any  such  com- 
ing with  the  de*  , .  ,  -    _  ,  __,  /  1  1    .      .«.  V 

frander.  bination  and  confederacy  to  cheat.     They  (the  plaintiro) 

the^iessOT^Md  ™"s^  therefore  be  considered  as  innocent  purchasers  of  a 
tenant  of  a  tract  title,  apparently  fair  and  legal,  vested  in  the  seller.     If  the 
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contest  were  directly  between  Croft  and  Tillotson,  the  former  Eutsrit  Dm. 
could  not  acquire  any  poesession  independent  of  that  holden  "^^»  ^^^ 
under  the  latter  as  bis  tenant ;  but  if  he  discovered  that  the  vounuriTix. 
title  to  the  property  was  in  another,  we  do  not  believe  that  a  xuwuu. 
purchase  of  such  title  by  the  lessee  ought  to  be  considered  of  land,  if  the 
as  fraudulent,  in  relation  to  the  lessor,  although  he  might  trae  tiUe  u  in 
thereby  lose  the  opportunity  of  making  the  purchase  forJJ®^^;^^®^ 
himself,  nor  could  any  objection  be  made  to  a  title  thus  ehaseitandhoid 

.      .      J  ^,.  -  **  .  ^'  r  J-     *•         the  land,  without 

obtamed,  on  this  ground,  in  an  action  of  revendication.  being  conaider- 
Perbape  a  distinction  might  be  made  between  purchases  5^*^^ytowds 
under  laws  granting  a  right  of  pre-emption  and  ordinary  his  lessor. 
cases,  when  the  purchaser  used  the  means  of  obtaining  by  ehl^^'^'^i^ 
pre-emption,  that  which  he  had  received  from  a  person  legally  pre-empdon  ^^ 
entitled  to  the  preference,  in  buying  under  the  law  granting  dinaiy  cases, 
preemptions.  But  any  equitable  claims  which  might  exist  S^^  \night 
between  parties  thus  situated,  cannot  be  pleaded  against  the  ^  ™^®»  J^IJ 
rights  acquired  by  third  persons  in  pursuance  of  a  title  used  the  ^means 
apparently  just  and  legal,  without  notice  of  the  existence  of  from  his^essor, 
such  equity,  previous  to  their  acquisition.  ^JeHamntio*  ^^ 

irhen  tne  latter 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  entiUed  to  the 
judgment  of  the  District  Court  be  affirmed,  with  costs.  {E^^SSi^Uw.**^ 


FOUTELET   ET    AL   V8.    MURRELL. 

AFFKAL  FROM  THJB  COUKT  OF  THE  SECOND  JUDICIAL  I>I8TRICT,  THS   JUDGE 

0F>  THE    FOURTH   FRESIDING. 

A  judgment  obtained  by  the  heirs  of  the  deceased  wife  against  the  surviving 
husband,  annulling  the  adjudication  of  the  property  of  the  succession  to 
him,  on  the  ground  that  it  was  the  wife's  exclusive  property,  and  made 
through  error,  cannot  affect  purchasers  and  mortgagees  of  this  property 
from  the  hasband.    It  is  as  to  them  res  inter  alio$  acta* 


XtTBRElL. 
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EAtvsBV  Om.  ^bwo  ^0  property  of  a  8«oc6Mion  is  adjadioated  to  Uie  Bonriruitg  hiMbaad 

ApHlf  1896w         as  commmt  property  tbrottgh  error,  (it  being  the  wiie'e  exoinsiye  proper^) 

Mvhkki.^t  il![Z      ^'^^  ^^  ^^  ^  ratified  by  the  heirs,  on  hariiig  their  reqieOtive  shares  of 

t«.  their  dooeaeed  mother's  saocession  set  off  to  them  by  the  husband,  any 

oontraot  of  mort|fa|re  he  may  make,  will  bind  this  property  in  favor  of 

third  pefsoDs,  who  contract  on  the  faith  of  these  public  acta. 

This  suit  commenced  by  injunction  to  stay  the  sale  of  a 
slave,  seized  under  execution  in  flavor  of  Murrell,  the  plaintifi 
in  injunction  also  claiming  the  slave  as  their  own.  They 
allege  they  are  the  children  and  forced  heirs  of  Catharine 
DouMin,  late  wife  of  Joseph  Foutelet ;  that  at  the  decease  of 
their  said  mother^  in  1816,  she  owned  considerable  prc^fMrty, 
which  she  inherited  from  her  father,  consisting  of  a  tract  of 
land  on  the  Lafourche,  and  several  slaves,  which  their 
father  and  natural  tutor,  Joseph  Foutelet,  ftdsely  and 
fraudulently  had  inventoried  and  adjudicated  to  himself  as 
community  property,  when  in  fact  it  was  the  separate  and 
paraphernal  property  of  their  mother. 

That  on  coming  of  age,  the  youngest  of  the  plaintifls^  iiasd 
the  adjudication  of  this  property  to  their  father  annulled,  as 
jsnade  in  fraud,  and  the  property  ordered  to  be  re-sold. 

In  the  meantime,  and  while  Joseph  Foutelet  was  in  the 
full  enjoyment  of  this  property,  he  conveyed  half  of  his 
interest  in  it  to  Grodefroy  Foutelet  and  Emile  Gourdault.  One 
of  the  slaves  thus  conveyed,  had  been  mortgaged  in  May, 
1832,  to  secure  a  debt,  and  was  seized  under  an  execution 
in  favor  of  John  D.  Murrell,  which  issued  on  a  judgment 
he  had  obtained  against  these  persons,  on  this  mortgaged 
debt,  amounting  to  five  hundred  and  fifty-three  dollars  and 
fifty-three  cents,  with  interest  from  the  20th  .April,  183S, 
until  paid. 

The  defendant  pleaded  the  general  issue,  and  averred  that 
there  was  sufficient  property  to  satisfy  the  plaintifis'  claim,  if 
any  they  have,  without  interfering  with  the  rights  of  the 
defendant 


'    '  t  ^^^•-?^'  ^^^  plaintiffs  claim  this  slave  in  right  of  their  mother. 

^'A^-  "iShe  adjudication  to  Foutelet,  the  father,  being  ammUed 

by«ihe  Probate  Court,  the  slaves  of  tlie  succesaioo,  iocludtng 
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Pierre,  the  one  under  seizure,   were  no  longer  liable  to  Bjubcbui  Dm. 
Fouteiet's  croditors.  4ft^  ^^' 

The  evidence  showed  that  the  slave  Pierre  in  question,  TovTunsxAk 
with  others,  were  inherited  by  the  mother  of  the  plaintifis  ^ 

from  her  father,  N.  Doublin,  and  received  by  her  during  her 
marriage  with  Joseph  Foutelet 

In  1817,  all  the  property  held  by  Foutelet  and  wife,  after 
the  death  of  the  latter,  including  that  inherited  by  her  in  her 
lifetime,  uad  the  slave  Pierre,  was  inventoried  and  i^praised 
as  community  property,  and  adjudicated  to  the  former  by  the 
judge  of  probates  for  the  parish  of  Ascension,  at  its  estimative 
value  in  the  inventory,  amounting  to  eight  thousand  jfive 
hundred  and  ninety-four  dollars. 

Foutelet  then  set  apart  the  amount  of  property  which  his 
deceased  wife  inherited,  and  as  belonging  exclusively  to 
herself  and  also  her  half  of  the  community  property,  and  her 
dotal  effects,  amounting  to  four  thousand  seven  hundred  and 
forty-4wo  dollars,  which  sum  he  divided  into  seven  shares 
among  her  seven  children,  (including  the  plaintiffs,)  which 
gave  to  each  six  hundred  and  seventy-seven  dollars  and  three- 
sevenths,  and  for  which  they  suhsequ^dtly  signed  receipts 
and  acts  of  ratification.  This  transaction  or  partition,  was 
made  in  February,  1817.  Foutelet  continued  in  the 
undisputed  possession  of  all  the  property  at  its  appraised 
value. 

But  Hypdite  Foutelet,  when  he  became  of  age,  instituted 
a  suit  in  the  Probate  Court,  in  1834,  to  annul  and  set  aside 
the  adjudication  of  this  property  to  his  father,  and  on  the  7th 
July,  1834,  obtained  a  decree  to  that  effect,  ordering  that  it 
all  be  re*8old  to  effect  a  partition  among  the  heirs. 

In  1832,  the  slave  Pierre  was  mortgaged  to  Murrell  to 
secure  the  payment  of  the  note  upon  which  judgment  was 
obtained,  and  the  slave  seized  and  sold. 

Upon  this  evidence,  the  case  under  the  pleadings  was 
submitted  to  a  jury,  who  returned  a  verdict  for  the  defendant. 
Judgment  was  rendered  confirming  the  verdict,  and  disotyin 
the  injunction  with  costs  to  be  paid  by  the  [daintiffs. 
appealed. 
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Eiimv  ihvr.  Cowadf  for  the  plaintiffs. 
4M>  ^M^>  1.  That  the  slave  Pierre  was  the  paraphernal  property 
Tiu  of  ^^^ir  mother,  and  was  inherited  by  her  children.  The 
adjudication  of  the  property  comprising  her  succession  was 
a  mere  nullity,  and  conveyed  not  even  a  shadow  of  title. 
It  was  a  gross  violation  of  duty  on  the  part  of  the  tutor,  and 
whether  originating  in  fraud  or  in  error,  it  could  avail  him 
nothing. 

2.  The  receipts  given  by  the  heirs,  of  the  portions 
respectively  due  to  them  in  virtue  of  this  adjudication,  were 
evidently  the  result  of  the  error  into  which  they  had  been 
led  by  the  previous  adjudication.  Even  had  they  contained 
an  express  relinquishment  of  all  claim  to  the  property,  this 
agreement,  founded  in  error  in  regard  to  their  legal  rights, 
an  error  superinduced  too  by  the  fraudulent  concealment  of 
their  tutor,  would  not  be  binding  on  them.  Lomtiana  Cadty 
1887-1890.    5  Marlm,  JV*.  S.  260.    7  Martm,  JV*.  £f.  12. 

3.  Even  had  the  plaintiffs  made  an  express  and  formal 
relinquishment  of  their  rights  to  their  mother's  succession, 
with  a  full  knowledge  of  all  the  facts  and  of  their  legal 
rights,  this  would  have  been  an  agreement  without  a  con- 
sideration, (at  least  for  the  one  half  which  their  father 
assumed  to  belong  to  him,  and  for  which  he  allowed  them 
nothing,)  and  consequently  a  donation.  Now  none  of  the 
forms  requisite  to  the  validity  of  a  donation  inter  vvooe  have 
been  complied  with,  and  this  defect  could  only  be  cured 
by  executing  a  new  act  in  proper  form.  Lowriana  Code^ 
art.  2253. 

.4.  'Even  the  pretended  act  of  ratification  made  by  Hypolite 
Foutelet  cannot  have  the  effect  contended  for  by  defendants, 
for  the  following  reasons:  1st  That  the  party  making  it 
did  not  intend  thereby  to  ratify  or  confirm  the  adjudication 
to  Joseph  Foutelet ;  his  purpose  was  a  very  different  one,  to 
disavow  the  act  of  his  brother-in-law  in  purchasing  one  third 
of  the  property  of  the  succession  in  his  name.  The  other 
transaction  is  merely  incidentally  mentioned;  to  make  a 
remuneration  valid,  it  is  necessary  that  the  confirmative  act 
should  expressly  mention  the  causes  of  nullity  that  exist. 
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and  the  intention  to  cure  them.     Louisiana  Codcy  art,  2252.  Eastsrv  Out. 
2d.  Because  in  fact  there  was  nothing  to  ratify  or  confirm ;    4ft^  ^^^v 
no  contract  existed  against  which  an  action  of  rescission  vovTELnnAu 
would  lie.     It  was  not  the  case  of  a  contract  void  or  voidable,      xubuix. 
on  account  of  incapacity  of  a  party,  or  defect  of  form  or 
other  vices ;  no  contract  had  ever  been  made ;  it  was  simply 
the  case  of  a  person,  by  his  own  act,  attempting  to  usurp  a 
title  to  property,  without  a  color  of  title,  and  with  a  full 
knowledge  of  the  title  of  another.     Now  an  act  of  con- 
firmation of  such  a  title  should  contain  in  itself  an  absolute 
and  express  conveyance  of  the  property.     See  on  this  point 
MerUn^s  Repertoire  verbo  Ratifications^  JVo.  9,  case  of  La  Venne 
Crispin,  , 

4.  This  was  not  intended  as  a  contract,  and  has  not  the 
form  of  one :  there  is  but  one  party  to  it.  It  was  meant 
simply  as  a  protestation  against  an  unauthorised  act,  and  a 
reservation  of  his  rights.  It  was  not  even  a  stipulation  pour 
otftrtit,  and  as  the  party  only,  appears  to  have  had  his  own 
interest  in  view  in  making  it.  Even  had  it  been  such,  or 
granting  it  to  be  such,  he  would  have  the  right  to  revoke  it 
80  long  as  it  was  not  accepted  by  the  third  person.  TouUierj 
to.  S,  ch.  3,  sect.  6,  JVp.  841. 

5.  But  all  these  acts  were  void  on  another  account.  They 
were  in  fact  settlements  between  a  tutor  and  his  ward,  and 
were  not  preceded  by  a  rendition  of  account  and  delivery  of 
vouchers.  Louisiana  Code,  art.  355.  PaUlet  Manual  de 
DroU,  472.     1  Deltnncourty  129,  310. 

JfichoUsy  for  the  defendants,  contended : 

1.  That  the  verdict  of  the  jury  was  correct  on  the  merits 
of  the  case,  and  fully  sustained  by  the  evidence. 

2.  In  such  cases  as  this,  the  verdict  of  the  jury  will  not  be 
disturbed  unless  manifestly  erroneous.  In  questions  of  fact, 
it  is  the  peculiar  province  of  the  jury  to  decide,  ad  questumes 
Ugis  respondent  judices  ;  ad  questiones  facti  respondent  juratores. 

3.  The  purchasers  and  creditors  of  Foutelet  are  not  to  be 
aflected  by  informalities  in  the  proceedings,  by  which  the 
property  held  by  him  and  his  wife  was  adjudicated  to  him ; 
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EiracBir  DisT.  these  informalities,  whatever  they  were,  are  cured  by  the 
April,  1836.    subsequent  ratifications  of  the  plaintiffs  themselves. 

rOUTSLST  XT  ▲£•  ,  * 

t».  BuUard  /.,  delivered  the  opinion  of  the  court. 

The  appellee  Murrell  having  recovered  a  judgment  against 
Joseph  and  Grodefroy  Foutelet  and  Emile  Gk)urdault,  took  out 
an  execution  or  order  of  seizure  and  sale,  which  was  levied 
on  a  slave  named  Pierre,  which  had  been  mortgaged  for  the 
security  of  his  debt.  Proceedings  were  stayed  by  injunction, 
at  the  suit  of  Paul  Foutelet,  Felonice  Foutelet,  wife  of  Emile 
Gourdault,  and  Rosalie  Foutelet,  wife  of  Pennier,  on  the 
grounds:  first,  that  the  slave  Pierrre  is  their  exclusive  pro- 
perty, as  heirs  of  their  deceased  mother,  Catharine  Doublin, 
and  secondly,  that  by  a  decree  of  the  Court  of  Probates,  the 
adjudication  of  him  to  their  father  and  tutor,  together  with 
other  property,  as  belonging  to  the  community,  had  been 
declared  null  and  void,  and  that  the  property  had  been 
ordered  to  be  sold  to  effect  a  partition.  In  answer  to  the 
petition  for  injunction,  the  defendant  plead  a  general  denial, 
and  further  avers,  that  there  was  sufficient  property  to 
satisfy  the  claim  of  the  plaintiffs,  if  any  they  have,  without 
interfering  with  his  rights. 

There  was  a  verdict  in  favor  of  the  defendant,  and  the 
injunction  having  been  dissolved,  the  plaintiffs  appealed. 

That  Pierre  was  the  property  of  Catharine  Doublin,  the 
mother  of  the  plaintiiSs,  and  wife  of  Joseph  Foutelet  their 
father,  and  formed  a  part  of  her  paraphernal  estate,  is 
abundantly  shown,  and  the  question  whether  they  have 
been  divested  of  title,  forms  the  principal  difficulty  in  the 
case.  It  appears  that  their  father,  after  the  death  of  their 
mother,  caused  the  whole  property  to  be  inventoried,  as 
belonging  to  the  community,  and  to  be  adjudicated  to  him 
by  the  Court  of  Probates,  at  the  price  of  appraisement.  He 
afterwards  sold  one  undivided  half  of  the  land  and  slaves, 
and  among  the  rest  Pierre  to  Godefroy  Foutelet,  his  son, 
and  Emile  Gourdault,  his  son-in-law,  and  to  one  of  the 
plaintiffs,  Paul  alias  Hypolite  Foutelet,  then  a  minor,  whom 
his  brothers  assumed  to  represent,  but  who,  after  arriving  at 
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the  age  of  majority,  disclaimed  the  purchase^  preferring  to  EiSTsnir  Dm. 
claim  his  share  in  his  mother's  estate,  as  established  by  the    -^P^^  '^^' 
settlement  in  the  Probate  Court,  in  1817.  rountLirnAi. 

It  is  contended,  on  the  part  of  the  defendant,  that  however  xurrsu. 
erroneous  the  proceedings  may  have  been,  on  the  part  of  the 
father,  in  causing  to  be  adjudicated  to  himself  the  property 
belonging  exclusively  to  the  heirs  of  his  wife,  yet  the 
plaintifis  have  ratified  those  acts,  and  received  the  price  of 
that  adjudication,  and  are  thereby  precluded.  8  MarHn^ 
JV*.  S.  By  18.  6  Lomriana  ReporUj  601.  The  record  fur- 
nishes us  a  copy  of  an  authentic  act,  dated  September,  26, 
1838,  by  which  it  appears  that  Madame  Pennier  acknow- 
ledges that  her  father  has  rendered  her  an  account  of  the 
estate  of  her  mother,  and  that  she  is  satisfied  by  the  vouchers 
in  support  of  the  account,  that  the  portibn  coming  to  her 
amounts  to  six  hundred  and  seventy-seven  dollars  and  three- 
sevenths,  which  sum  she  acknowledges  to  have  received  from 
her  father,  and  she  releases  the  mortgage  in  her  favor,  on  his 
property  resulting  from  his  tutorship.  Another  document  in 
the  record  shows,  that  Madame  Gourdault,  another  of  the 
plaintifii,  about  the  same  period,  gave  a  similar  receipt  and 
discharge  to  her  father.  The  other  plaintifl*,  Paul  alias  Hypo- 
lite,  at  the  same  time  that  he  repudiates  the  purchase  made 
for  him,  declares  that  he  inten(}s  to  insist  on  his.  rights,  as  one 
of  the  heirs  of  Catharine  Doublin,  such  as  they  are  established 
in  the  account  of  the  succession  rendered  on  the  10th  Febru- 
ary, 1817,  by  his  father,  before  the  Court  of  Probates,  his 
rights  amounting  to  six  hundred  and  seventy-seven  dollars 
^nd  three-sevenths.  He  declares  that  he  approves  that 
account,  and  the  adjudication  of  the  property,  on  the  same 
day,  to  his  father,  acknowledging  that  nothing  more  is 
coming  to  him  than  the  above  mentioned  sum,  for  which^ 
and  the  accruing  interest,  he  has  a  mortgage  on  ail  the 
property  of  his  father,  but  which  he  restrains  in  its  operation 
to  the  Land  and  slaves  in  question. 

The  only  difference  between  the  three  is,  that  the  two 
first  acknowledge  to  have  received  their  share  of  their 
mother's  estate,  and  the  last,  (Paul,)  although  he  has  not 

38 
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ICAflTciisr  Ui!iT.  received  his  share  expressly,  ratifies  the  adjudication  to  his 
^prii,  issn.  father,  and  contents  himself  with  the  amount  shown  to  be 
due  him  on  the  basis  of  that  settlement,  secured  by  a  legal 
2^-^^^  mortgage  on  the  land,  and  among 'others  of  the  slave  Pierre. 
But  it  is  urged  by  the  counsel  for  the  appellants,  that  these 
obtained  by  the  receipts  and  acknowledgments  were  made  in  error,  as  well 
^^d*^  ^%\^,  ^  ^^^  original  adjudication,  and  ought  not  to  prejudice  them ; 
a|^nst  ^^^V^'J-  and  that  in  fact  a  judgment  has  been  rendered  in  the  Probate 
annauing  the  Court,  annulling  the  whole  proceedings  and  ordering  a  sale 
tbfli^^y  of  Of  a«l  the  property  atpuUic  auction. 

the  succession  to  Whether  these  instruments,  if  produced  on  the  trial  of 
ground  that  it  that  case,  would  have  concluded  the  presc^nt  plaintiffs,  we 
Txciusive  ^pwH  ^^^  ^^^  ^^^  called  pn  to  inquire ;  but  it  appears  to  us  clear, 
perty,  and  made  j^at  the  rights  of  the  defendant  in  this  case,  cannot  be 

through     eiTor,  ^ 

cannot  aifect  affected  by  that  judgment,  and  we  must  look  at  those  instru- 
Slort^^s  *  of  UAcnts  as  if  no  such  judgment  had  been  rendered.     It  is  as 

f***  tS'^^r^  ^  '^™*  ^^  ^'^^  ^^^*  ^^'  ^*^*^®v®r  might  be  the  opinion 
band.  It  is  as  to  of  this  court,  as  to  the  validity,  as  between  the  original 

aUoMocta!  '"     parties,  of  the  adjudication  founded  in  error,  and  as  to  the 

Where    the  subsequent  ratification,  admitting  that  they  were  equally 

Succession  u  ad-  made  in  error,  it  must  not  be  overlooked  that  Murrell  acquired 

judicated  to  the  (^jg  rjffhts  Under  the  faith  of  these  acts,  which  were  all  of 

surviving     hus-  o  » 

band  as  common  public  record,  and  nothing  shows  that  he  was  conusant  of 
o^^it  be^ng  the  alleged  errors.     We  are,  therefore,  of  opinion,  that  in 

rive'^'proA^i^O  ^®^*^^'®"  ^  ^^^  defendant  Murrell,  the  plaintiffs  are  precluded, 
and  this  sale  is  reserving,  however,  to  Paul  Foutelet  his  legal  mortgage  on 

ratified    by  the    ,        ,      "  .  .         .  .111  * 

heirs,  on  having  the  slave  \n  questiou,  m  conmion  with  the  other  property  of 
^s'^TSl'ip  Joseph  Foutelet.  The  eidstence  of  that  prior  mortgage, 
deceased     mo-  forHied  noue  of  the  grounds  on  which  the  injunction  was 

ther's  succession  >  *^ 

set  off  to  them  obtained,  and  if  it  had,  we  have  often  ruled,  that  one 
any^oonto»rof  hypothecary  creditor  has  no  right  to  arrest  the  proceedings 
mortgage      he  instituted  by  another,  against  their  common  debtor,  simplv 

may  make,  ■will  3     r      •     •  ^  r  J 

bindthisproper-  on  the  ground  of  priority. 

Iv   in   favor   of 
third      persons, 

AcftW^SfAese  ^^  *®»  therefore,  ordered,  adjudged  and  decreed,  that  the 
public  act^.        judgment  of  the  District  Court  be  affirmed,  with  costs. 


OF  THE  STATE  OF  LOUISIANA.  299 

EAATKRlf     DI8T. 

^pril,  1836. 

rOUTSLET  BT  AL. 

Xf9. 

FOUTELET    ET   AL  VS.    MURRELL.  mcrrell. 


ON   All    APPLICATION    FOE    A    KK-HKARINO. 

InformaiitioB  and  relative  nullities,  in  the  settlement  of  successions  and 
disposition  of  property  inherited  by  minors,  must  be  taken  advantagr« 
of  by  the  minors  themselves.  As  respects  third  persons,  such  transac- 
tions are  valid  until  set  aside. 

Where  minor  heirs  claim  a  rdstitulion  in  integrum^  they  are  bound  to  placo 
matters  as  they  were  before.  If  they  claim  the  property  in  nature  or  in 
kind,  they  must  refund  the  amount  received  by  them  on  account  of  it. 

The  mortgage  acquired  by  a  third  person  on  dotal  and  paraphernal 
property  of  the  deceased  wife,  after  it  is  adjudicated  by  the  Probate 
Court  to  the  surviving  husband,  will  be  binding  and  conclusive  against 
her  heirs,  if  executed  before  any  act  is  done  by  them  to  annul  the 
adjudication. 

Conrad,  for  the  plaintiffs,  presented  the  following  petition 
and  argument  for  a  re-hearing : 

'*  The  counsel  for  the  plaintiffs,  under  the  firm  conviction 
that  the  opinion  of  the  court  is  erroneous,  is  impelled  to 
solicit  a  re-hearing  in  this  case.  Had  the  court  referred  to 
the  arguments  and  authorities  adduced  by  him,  if  it  were 
only  to  repel  them,  or  to  deny  their  applicability,  neither 
self-love,  nor  a  sense  of  duty  to  his  client,  would  have  been 
sufficiently  strong  to  have  prompted  him  to  undertake  so 
hopeless  a  task  as  that  of  obtaining  a  re-hearing.  But  when 
the  court  has  not  condescended  to  notice,  in  the  slightest 
manner,  the  arguments  adduced  by  him,  and  the  authorities 
quoted  in  Ihefr  support,  he  cannot  but  believe  that,  owing  to 
the  intricacy  of  the  record,  the  circumstance  of  the  case 
having  been  argued  by  brief,  and  the  long  absence  of  the 
judge  on  whom  the  examination  of  the  record  devolved, 
some  oversight  has  been  committed,  and  the  opinion  of  the 
court  too  hastily  formed. 
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Bimfts  Dm.       **  The  couDsel  for  the  plaintiffs  relied,  principally,  on  these 
■^^  '*^'    principles,  all  of  which  rest  on  textual  provisions  of  our 

louTKUTiTAL.  laws,  or  are  sustained  by  authorities  that  have  never  been 
-  controverted. 

**IbU  That  every  act  of  confirmation  or  ratification  neces- 
sarily supposes  something  to  confirm  or  ratify,  some  contract 
void  or  voidable,  from  want  of  power  or  capacity  in  th« 
parties,  or  one  of  them,  from  some  defect  of  form,  or  from 
some  other  cause.     It  is  to  cases  ot  this  nature  that  this 
court*  has  in  several  instances  applied  the  principle,  that  a 
voluntary  execution  of  the  contract,  at  a  time  when  the 
party  could  legally  ratify  it,  was  tantamount  to  an  express 
ratification  of  it,  as  in  the  case  of  a  sale  made  by  a  minor ; 
or  a  contract  made  in  error,  but  ratified  or  voluntarily  executed 
after  the  error  is  discovered.     But  when  an  individual  causes 
himself,  by  his  own  unauthorised  act,  to  be  put  in  possession 
of  the  property  of  another,  alleging  himself  to  be  the  pro- 
prietor of  one  half  of  it,  and  that  the  other  half  has  been 
sold  to  him,  not  by  the  minor  himself,  but  by  a  court  of 
justice  which  had  no  earthly  power  to  act  in  the  matter, 
does  a  receipt  by  the  real  owner  of  the  price  of  the  half 
thus  sold,  convey  a  title  to  the  purchaser,  not  only  to  that 
half  thus  pretended  to  be  sold,  but  of  the  other  half,  for 
which  there  is  not  even  a  pretext  or  a  shadow  of  title  ?    A 
person  gets  property  to  be  adjudicated  to  him,  as  pari  of  ti» 
community,  which  is  found  to  be  no  part  of  it;  a  more 
complete  nullity  cannot  be  imagined.    His  children,  who 
were  all  minors  when  this  occurred,  grow  up,  and  find  him 
in  possession  of  the  property  under  this  title ;  they  supposa 
all  to  be  correct ;  receive  their  half  of  the  price  of  this  pre- 
tended sale ;  and  it  is  contended  that  this  receipt,  raantft^tly 
the  result  of  error  in  both  parties,  or  of  fraud  in  one  and 
error  in  the  other,  is  tantamount  to  a  conveyance,  not  only 
of  the  half  of  which  it  was  the  price,  but  of  the  other  hal^ 
which  the  pretended  purchaser  retained  in  his  own  right, 
though  in  fact  he  had  a  right  to  no  part  of  it.     Now  the 
utmost  extent  to  which  this  court  has  ever  carried  the 
doctrine  of  mpUed  raHficatiKm,  is  that  the  receipt,  of  the  piiee 
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of  a  tbiii|^  is  equivalent  to  a  sale  of  that  thing.  They  Eastkhh  Dm. 
never  have  pretended  that  the  receipt  of  the  price  of  one  '^P^  '*^- 
imdkided  half  of  a  thing  was  equivalent  to  a  sale  of  the  whoky  wotrKLvrvtAu 
for  that  would  be  giving  to  the  receipt  not  only  the  same  mvimixll. 
eflbct  as  a  sale,  but  greater,  as  by  no  rulei  of  interpretation 
could  a  sale  of  the  half  be  understood  as  a  sale  of  the  whole. 
When,  in  addition  to  this,  it  is  recollected  that  there  was  no 
sale,  either  of  the  whole  or  of  any  part,  (as  the  adjudication, 
it  is  admitted,  was  a  mere  nullity)  and  that  the  receipts, 
such  as  they  were,  were  given  in  manifest  error,  induced  by 
the  acts  of  the  person  to  whom  they  were  given,  we  cannot 
conceive  that,  as  between  the  parties  themselves,  the  court 
would  give  them  any  other  effect  than  as  the  mere  evidences 
of  money  paid,  which  the  person  who  paid  it  might  be 
entitled  to  recover  back.  Now,  as  regards  the  rights  of 
third  persons,  I  have  always  thought  that  they  acquired  no 
other  right  than  theur  vendor  or  mortgagor  had  to  the 
property  sold  or  mortgaged ;  that  is,  than  the  titles  of  the 
latter  gave  him  on  their  face.  A  party  may  sometimes 
transfer  to  a  third  person  a  greater  right  than  he  himself 
had,  but  certainly  no  greater  right  than  his  titks  apparenthf 
gwoe  him ;  that  is,  in  other  words,  where  a  title  in  the  vendor 
is  apparently  good,  in  some  cases  the  purchaser  might  not  be 
affected  by  eo^Mwic  circumsta,nce8  of  error,  fraud,  &c.,  which 
might  affect  the  title  to  the  property  in  the  hands  of  the 
vendor,  though  even  in  that  case  this  court  has  determined 
(and  that  too  in  relation  to  moveables)  that  when  possession 
is  obtained  by  fraud,  third  persons  can  acquire  no  greater 
rights  than  the  possessor  himself  had.  Oasquet  et  al  yb. 
JohnsoUy  2  Louisiana  Reports,  514.  But  it  has  never  been 
contended,  that  if  a  person  had  himself  no  title  to  property, 
he  could  transfer  a  title  to  any  one  else.  If  a  man  causes 
my  property  to  be  adjudicated  to  him,  without  my  consent, 
and  in  a  case  where  no  law  authorises  such  a  proceeding, 
he  certainly  has  no  title,  and  can  convey  none.  If  I  after- 
wards, with  a  full  knowledge  of  all  these  facts,  confirm  or 
ratify  his  title  in  fffoper  form,  he  acquires  a  title,  and  can 
tmnsfer  it  to  a  third  person ;  but  if  the  act  of  ratification 
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Easterk  DisT.  is  void  as  to  him,  that  is,  if  on  its  face  it  is  defective  or 
Apnl,  1836,     iasufficient,  a  third  person,  whether  a  purchaser  or  mortgagee, 

rouTBLKT  XT  AL.  acquires  no  other  or  greater  rights  than  the  possessor  himself. 
MDUKLu      ^^^iimo  ad  alium  plus  juris  iransferre  potest  qulim  ipse  habet.^ 
Louisiana  Code,  arts.  2427,  3268. 

**  2d.  We  contended  that  all  these  receipts  were  null,  as 
they  were  not  accompanied  by  the  formalities  required  in 
settlements  between  a  tutor  and  his  pupil.  On  this  point 
the  authorities  are  so  clear  that  no  argument  can  make 
them  clearer.  I  shall  only.observe,  that  it  is  not  the  settle- 
ment of  his  accounts  as  tutor  alone  which  is  declared  to  be 
null,  unless  accompanied  by  the  formalities  required  by  law, 
but  every  agreement.  **  Touts  TVaU6  fut  pourra  intervenirJ^ 
Art.  356.  In  fact  the  adjudication  to  the  father  in  this 
case  was  a  necessary  voucher,  ^^  price  jusHfiaUvoe^  as  it 
formed  the  basis  of  the  whole  settlement  between  the  tutor 
and  his  pupil." 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

A  petition  for  a  re-hearing  has  been  presented  in  this  case, 
in  which  the  counsel  for  the  appellant  is  pleased  to  remark, 
that  ^^  he  cannot  but  believe,  that  owing  to  the  intricacy  of 
the  record,  the  circumstance  of  the  case  having  been  argued 
by  brief,  and  the  long  absence  of  the  judge  on  whom  the 
examination  of  the  record  devolved,  some  oversight  has 
been  committed,  and  (he  opinion  of  the  court  too  hastily 
formed."  In  this  statement  there  are  two  errors,  which  we 
feel  bound  to  notice.  The  judge  alluded  to  was  absent,  by 
permission  of  the  court,  four  judicial  days.  Whether  that 
be  a  long  absence,  is  a  matter  of  opinion  upon  which  persons 
might  very  honestly  differ.  The  legislature,  by  statute, 
authorises  the  judges  to  be  absent  themselves  occasionally, 
during  ten  days,  and  the  statute  does  not  require  the  previous 
permission  of  the.  bar.  The  other  error  is  in  supposing  that 
the  examination  of  the  record  in  this  case  devolved,  exclu- 
sively, on  the  same  member  of  the  court.  This  intimation 
is  wholly  gratuitous.  The  record  was  repeatedly  examined 
and  read  over  by  us  all  together,  and  considered  with  the 


FOUTHLET  KT  Al.. 

V9. 
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most  scrupulous  anxiety   to  ascertain   the  truth.      As  to  Kabterk  Oisi-. 
matters  of  fact,  it  is  not  pretended  that  we  committed  any    «^P^'A  '836. 
mistake. 

The  case,  in  our  opinion,  turned  upon  the  effect  of  certain 
acts  of  the  plaintiff, -which,  it  was  contended  by  the  defend- 
ant, amounted  to  a  ratification  of  the  proceedings  had  in 
relation  to  the  property  left  by  their  mother.  The  plaintiffs 
insist  that  these  acts  do  not  amount  to  a  ratification,  and  are 
in  themselves  radically  null :  1st,  because  there  was  nothing 
susceptible  of  ratification  to  which  they  referred ;  and  dndly, 
that  they  are  null,  because  they  amount  to  an  agreement,  or 
TVaitS,  between  the  minors,  after  they  had  attained  the  age 
of  majority,  and  their  tutor,  not  preceded  by  a.  rendition  of 
accounts  according  to  article  355  of  the  Louisiana  Code. 

I.  The  proceedings  in  1817,  in  relation  to  the  estate,  were 
that  an  inventory  was  taken,  in  which  all  the  property  in 
possession  of  Foutelet,  the  father,  at  the  death  of  his  wife, 
was  regarded  as  belonging  to  the  community.  The  Court 
of  Probates,  on  the  advice  of  a  family  meeting,  and  with  the 
concurrence  of  the  under  tutors  of  the  plaintiffs,  adjudicated 
the  whole  property  to  the  tutor,  at  the  price  of  estimation  ;s 
at  the  same  time,  there  is  what  purports  to  be  a  liquidation 
of  the  community.  The  land,  with  the  improvements,  was 
estimated  at  three  thousand  dollars.  In  the  liquidation,  the 
heirs  of  the  wife  are  credited  with  the  sum  brought  into 
marriage,  as  per  contract ;  with  *^  the  amount  of  the  fand^^ 
four  hundred  dollars ;  and  with  her  portion  of  her  father's 
estate,  one  thousand  nine  hundred  and  eighty-three  dollars, 
and  with  one  half  the  profits  of  the  community.  This  gave 
to  the  heirs,  after  deducting  the  debts  frcmi  the  common  mass, 
the  sum  of  four  thousand  seven  hundred  and  forty-two 
dollars,  making  six  hundred  and  seventy-seven  dollars  and 
three-sevenths  for  each  heir ;  and  the  husband  credits 
himself  with  three  hundred  dollars  brought  by  him  into 
marriage,  and  one  half  the  profits,  one  thousand  nine 
hundred  and  thirteen  dollars,  amounting  to  two  thousand 
two  hundred  and  thirteen  dollars.  It  is  to  be  presumed,  that 
the  four  hundred  dollars  represents  the  value  of  the  land. 
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GAn'snar  Uivr.  independent  of  the  improvements,  and  that  the  improyemeots 
Apri^  i83fl.    belonged  to    the  community,  to  wit :    two  thousand  six 

loimLKTrrAL.  hundred  dollars. 
MVMJKu.  'n^ii^  appears  to  us  a  judicial  proceeding,  in  which  the 

plaintiffs  were  represented  by  their  under  tutor,  and,  although, 
perhaps,  clearly  erroneous,  certainly  not  so  null,  tpiojure^  aa 
not  to  be  susceptible  of  ratification.  If,  on  arriving  at  the  age 
of  majority,  the  children  found  it  most  advantageous  to  adhere 
to  that  arrangement  and  liquidation,  and  to  receive  the  six 
hundred  and  seventy-eeven  dollars,  with  interest  at  five  per 
cent,  from  1817,  they  had  a  right  to  do  so.  One  of  them, 
Paul  or  Hypolite,  has  done  so  in  the  most  explicit  terms*  In 
the  act  signed  by  him  in  1832,  he  says  expressly,  that  he 
approves  the  account  or  liquidation  of  the  10th  February, 
1817,  an4  the  adjudication  of  the  property  to  his  father,  and 
claims  only  the  six  hundred  and  seventy-seven  dollars,  with 
interest. 

But  it  is  urged,  that  although  a  minor  who,  having  arrived 
at  the  age  of  majority,  receives  the  price  of  property  alienated 
irregularly  by  his  tutor,  is  considered  as  having  tacitly  ratified 
the  alienation,  yet  this  court  has  never  before  decided  that 
when  he  receives  the  price  of  only  one  half,  he  is  considered 
as  having  ratified  the  sale  of  the  whole. 

If  the  counsel  had  examined  the  record  with  more  atten- 
tion, he  would  have  discovered  that  he  had  fallen  into  a 
manifest  error  in  this  particular.  In  the  liquidation  of  1817, 
the  father  credits  himself  with  no  part  of  the  land  or  slaves 
belonging  exclusively  <  to  his  deceased  wife.  Her  heirs  are 
credited  with  the  whole  property  inherited  by  her  from  her 
father,  estimated  in  money,  and  that,  instead  of  keeping  one 
half  of  the  value  of  the  property  in  the  inventory,  he  retains 
less  than  a  third.  That  there  was  error  in  the  original 
settlement  and  adjudication  we  readily  admit ; '  but  we  do  not 
see  in  what  consists  the  error  in  the  ratification  by  Paul 
Foutelet,  referring,  as  he  does,  expressly  to  the  first  pro- 
ceedings, and  approving  the  adjudication  and  the  account 
rendered  by  his  father. 
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II.  It  is  further  contended,  that  the  discharge  of  the  father,  i^siehx  Dibt. 
by  these  acts  on  the  part  of  the  plaintiffs,  without  any  pre-  »//^/«/,  i836. 
vious  rendition  of  account  by  the  tutor,  is  null,  according  to  lonEi.KTkTAL. 
article- 355  of  the  Louisiana'Code.  As  an  agreement  by  vtrKUEii. 
which  the  tutor  is  released  from  rendering  any  further  ii.formaiiiics 
account  of  his  tutorship,  it  was  perhaps  null  in  the  terms  of  ^uicsin  ihe^t- 
that  article  :  but  what  kind  of  nullity,  whether  ipso  jure  or  ^^*i»i  »t  of  suc- 

'    ^  ^  ^ '  *         J  cffcMtjns,        and 

only  relative,  is  quite  a  different  question.  If  absolutely  and  disposition  of 
radically  null,  then  it  is  null  as  relates  to  the  tutor,  as  well  !"J,7  ilv  n»hiors" 
as  to  the  minor.     But  we  do  not  consider  this  as  belonffin^'  """'\^^'  ^aj^f" 

o      o  acl\;uilape  of  by 

to  that  class  of  nullities.  The  father  could  not  treat  it  us  ihi  minors  them- 
absolutely  void  ;  and,  as  respects  third  persons,  it  ought  to  be  spccts  third  per- 
considered  as  valid  until  set  aside.     Such  nullity  was  enacted  *;";'>  "'f^*  *^'*^V^ 

J  Hctioiis  are  valid 

for  the  benefit  of  the  minor,  and  he  is  at  liberty  to  avail  unti^sct  aside. 
himself  of  it,  or  not.     If  he  claims  a  restitution  in  integrum^  heirs   daim*"*^a 
he  is  bound  to  place  matters  as  they  were  before.     How  can  r^'^iitution  m  mi- 

tt"^iiiiti  thcv  arc 

the  plaintiffs  retain  what  they  have  received,  and  yet  claim  bound 'to  place 
the  property  of  their  mother  in  nature  1  3  Durmtonj  J^o.  I'^Tiotlle^lf 
639.     MerUn  Repertoire,  verbo  Tutelle,  section  5.  i''<^>  ^^^'"^  ^e 

iH*oi)ertY  in  na— 

But  the  next  article  of  the  Civil  Code  (356)  declares  that  mrc  or  in  kind, 
the  action  of  the  minor  against  his  tutor,  respecting  the  acts  th?^oimt"" 


re- 


of  tutorship,  is  prescribed  by  four  years,  to  begin  from  the  ^'^''^^**  **>^*^*^.'" 

day  of  his  majority.     Whether  such  prescription  would  apply 

to  the  receipts  in  question,  we  are  not  called  on  to  decide,  but 

the  opinions  of  Duranton  and  Merlin  incline  that  way.     But, 

at  any  rate,  we  'consider  them  binding  in  relation  to  third 

persons,  until  declared  null  in  some  proceeding  between  the     Themortitaee 

parties.     Being  acts  of  persons  capable,  of  contracting,  they  acquired  by  a 

*^  1  .1  . 1    1  •     1    S  *""**^  person  on 

must  stand  until  avoided  or  rescinded.  dotal  or  para- 

While  this  judicial  proceeding,  relating  to  the  estate  of  {^o™he^d^E^'! 
Catharine  DonbHn,  stood  unreversed,  without  any  knowledge  fed  wife,  after  it 
of  latent  errors,  Murrell,  the  appellee,  acquired  his  right,  bj'  Uie  Probate 
The  mortgage  to  him  was  soon  after  followed  by  the  discharge,  y-^^l^^  husb^S^ 
siffned  by  two  of  the  heirs,  and  recorded  in  the  office  of  the  ^'\*  ^  Ending, 

o  J  '    ^  ^  ....  *""     conelusive 

parish  judge,  and  by  the  positive  and  explicit  ratification  of  a^insthcrheira, 
the  other  heir,  Paul.  These  acts  had  not  been  rescinded  as  Jbre'^Iny  wt  Is 
erroneous,  when  the  judgment  was  rendered  in  favor  <>f  jJ^n^^^i^fhe^^^JJ^^ 
Murrell.     They  were  executed  with  a  presumed  notice  of  <iie«tioii. 

39 
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EA8TERK  DisT.  Murrcll's  right  already  acquired,  inasmucb  as  his  mortgage 
'^'^'  ^^^^-     was  matter  of  public  record ;  and  it  would,  in  our  opinioD, 
MiLLAiTooN     be  iniquitous  to  treat  his  mortgage  as  a  nullity,  upon  the 
grounds  assumed  by  the  appellants. 


CAItJS, 
BYECVTOR,    KTC. 


The  re-hearing,  for  these  reasons,  is  refused. 


49    974' 

0    ^  MILLAUDON  VS,    CAJUB,   EXECUTOR,    &e. 

fU9    731|  '  ^ 

-9"T55 

12S      7M  APPEAL   FftOM   TBI   COURT  OF   PROBATBS   FOR   THB   PARISH   AND   CITT   OF 

NBW-ORLEANB. 

Where  Uie  executor  charge  fuU  comnuMions  on  the  appraised  value  of  the 
inventory  of  all  the  common  property  belonging  to  the  hasband  and  wift, 
and  he  is  sfterwards  appointed  her  executor,  he  cannot  charge  commis- 
sion on  the  value  of  certain  slaves  bequeathed  by  the  husband  to  legatees, 
of  which  his  testatrix  only  retained  the  mere  usufruct  until  her  death. 

The  counsel  fees  for  settling  an  estate,  cannot  be  charged  to  the  portion  in 
which  the  deceased  had  only  a  usufruct. 

This  case  comes  up  on  an  opposition  to  the  tableau  of  the 
executor,  filed  in  the  Court  of  Probates,  of  the  estate  of  the 
late  Madame  Magnon. 

The  executor  charged  commissions  and  counsel  fees  on 
the  value  of  certain  slaves,  which  ^^ere  bequeathed  by  the 
husband  at  his  death  to  legatees,  with  a  usufruct  to  Mrs. 
Magnon  during  life.  The  same  person  was  executor  of  both 
estates.  The  value  of  these  slaves  was  included  in  the 
inventory  of  the  husband,  and  full  commissions  charged. 
The  same  charge  is  now  claimed  on  their  value  as  included 
in  the  wife's  inventory,  although  she  bad  but  a  usufruct 
interest  in  them. 


OP  THE  STATE  OP  LOUISIANA.       ,  307 

Millaudon^  the  transferree  of  these  slaves,  made  opposition  Eastern  Oist. 
to  the  executor's  account,  on  the  ground  that  the  charges    *^^>  >836. 
were  illegal.  mili^vdon 

The  probate    judge  sustained  the  opposition,  and  the        ^juus, 
executor  appealed.  kecutor,  etc. 

» 

D.  Seghersy  for  the  appellant. 

JUacready^  contra. 

Bullardf  /.,  delivered  the  opinion  of  the  court. 

The  appellant,  executor  of  the  last  will  of  the  widow 
Magnon,  complains  of  the  judgment  of  the  Court  of  Probates, 
by  which  the  opposition  on  the  part  of  L.  Millaudon  to  the 
tableau  of  the  executor  was  in  part  sustained,  as  it  relates  to 
his  commissions  and  fees  of  counsel.  The  facts,  so  far  as  it  is 
necessary  to  state  them,  in  order  to  have  a  clear  view  of  the 
present  dispute,  are  that  Mr.  and  Mrs.  Magnon  were  in 
community ;  that  on  the  death  of  the  husband,  many  years 
ago,  the  whole  estate  was  administered  by  Cajus,  as  the 
executor  of  his  will;  that  the  widow  was  entitled,  under  the 
will,  to  the  usufruct  during  life  of  all  the  property  left  by  the 
husband,  which  was  bequeathed  to  certain  persons  as  bis 
heirs,  subject  to  the  usufruct:  that  Millaudon  became  the    ,„.      ^ 

^  ''  .  When  the  exe- 

purchaser  of  two  shares  m  the  estate  of  the  husband,  and  cmor  chaises 
contributed  his  share  of  the  charges  of  administration,  and  gions  oiTSe^pI 
that  full  commissions  were  allowed  the  executor  on  all  the  P"*?®^  "^^^^  oj! 

the  inventory  of 

property  belonging  to  the  community.  Madame  Magnon  aH  the  common 
appointed  the  same  person  executor  of  her  testament,  by  Fng^to  '^he  huC 
which  her  property,  consisting  of  one  half  the  community,  a"lj\e"u  Rfll^ 
was  bequeathed  to  different  persons  from  those  who  inherited  ^^^^  appointed 

her  executor  he 

from  the  husband.  See  same  case,  6  Louisiana  Reports^  222.  cannot  charge 
The  question  thus  presented  to  the  court,  is  whether  the  ihr^ujof  ce^ 
executor  is  entitled  to  charge  commissions  on  that  part  of  the  ^'^  v^Tt  ^ 
common  property  belonging  to  Millaudon,  by  purchase  from  husband  to  le^- 
the  testamentary  heirs  of  the  husband.  hirt^s^trUon^y 

That  the  will  of  Madame  Mas^non  conferred  no  authority  »«tained      the 

.    ,  °  ^   mere      luatraot 

on  her  executor  to  admmister  on  property  not  belonging  to  until  her  death. 
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EisTssK  Dht.  her  succession,  appears  to  us  quite  clear.     The  heirs  of  the 

Jifnii,  18S6.     husband,  though  their  interests  were  blended  with  those  of 

M«DoifouGH     ^he  wife's,  were  not  the  co-heirs,  but  rather  the  co-proprietors 

^  of  undivided  property.     They  had  a  right  to  come  to  a  par- 

The  counsel  tition,  and  to  leave  the  share  belonging  to  the  wife,  to  be 

fees  tor  setUing  administered  by  the  executor  of  her  will. 

An  estate,  cannot  ^ 

be  chai-^ed  to  But  it  is  Contended  that Millaudon  consented,  as  transferree, 
uhich°  the"  de-  that  the  wholc  property,  composing  the  common  mass,  should 
Tu^rnlS**  **"'^  ^  ^^^  ^y  ^^^  register  of  wills,  according  to  the  terms  and 

conditions  prescribed  by  the  advice  of  the  family  meeting, 
and  that  in  pursuance  of  that  consent,  the  executor  was 
authorised  to  administer  on  the  portion  coming  to  Millaudon, 
and  to  charge  his  commissions.  We  consider  the  sale  thus 
consented  to,  so  far  as  it  regards  the  heirs  of  Mr.  Magnon, 
as  a  means  of  effecting  a  partition,  and  although  the  appellee 
may  be  bound  to  pay  his  share  of  the  expenses  attending  the 
sale,  it  does  not  appear  to  us  that  it  authorises  the  executor 
to  charge  commissions,  as  on  a  part  of  the  estate  administered 
by  him. 

In  other  respects,  the  judgment  of  the  Court  of  Probates 
is  not  complained  of,  and  it  is,  therefore,  ordered,  adjudged 
and  decreed,  that  the  decree  be  affirmed,  with  costs. 


MCDONOUGH   V$,    COPELAND. 

APPEAL  FROM   THE    PARISH  COURT  FOR'  THE   PARISH  AND   CITT   OP 

NEW-ORLEANS. 

A  dismissal  or  discontinuance  of  a  suit,  will  not  be  allowed  to  the  plaintiff, 
in  cases  in  which  the  parties  are  alternately  plaintiffs  and  defendants,  an 
in  a  eoncurso-t  and  in  the  case  of  a  reconvention. 


OF  THE  STATE  OF  LOUISIANA.  309 

Neither  party  to  a  Buit  is  at  liberty  to  discontinue  or  dismiss  his  action,  ^ai^^hn   Dist. 

which  is  not  excloeively  his  own,  and  avert  a  judgment  which  his     »^iprHy  1836. 

opponent  has  a  right  to  obtain.  m«donouoh  " 

So,  where  a  party  publishes  a  monition,  under  the  act  of  1834,  for  the  ^* 

COPKLAKD. 

assurance  of  titles  acquired  at  judicial  sales,  and  an  opposition  is  filed  to 
the  homologation  of  the  sale,  the  plaintiff  in  the  monition  cannot 
discontinue  or  dismiss  his  suit. 

The  plaiotiif  became  the  purchaser  of  a  parcel  of  ground 
in  the  parish  of  Orleans,  sold  at  sheriff's  sale,  under  a 
judgment  and  execution  obtained  by  the  New-Orleans 
Canal  and  Banking  Company,  and  others,  against  one  Robert 
Copeland,  for  the  sum  of  nineteen  thousand  five  hundred 
dollars. 

The  sale  of  this  property  took  place  on  the  12th  January, 
18S5.  On  the  24th  day  of  Apri^,  1835,  M'Donough  obtained 
from  the  clerk  of  the  Parish  Court,  a  monition  under  the  act  of 
1834,  for  the  assurance  and  protection  of  titles  acquired  at 
judicial  sales,  which  was  published  according  to  law,  calling 
on  all  persons  to  show  cause,  in  thirty  days,  why  the  said  sale 
should  not  be  confirmed  and  homologated. 

On  the  22d  May  following,  Copeland  filed  his  opposition 
to  the  monition,  alleging  various  defects  in  the  sale  sought  to 
be  confirmed,  and  grounds  of  nullity,  and  prayed  that  it  be 
declared  null  and  void. 

The  defendant  had  the  case  on  his  opposition  to  the 
monition  set  down  for  trial,  to  be  tried  iq  a  summary  manner. 
The  counsel  for  the  plaintiff  moved  to  arrest  the  trial  in  this 
way,  on  several  grounds,  the  last  of  which  was,  that  his 
rights  could  not  be  litigated  in  this  summary  way.  The 
court  overruled  his  motion,  and  a  bill  of  exceptions  was  taken. 

The  plaintiff  then  moved  to  discontinue  his  proceedings 
under  the  monition  and  abandon  it,  which  was  allowed  by  the 
court,  to  which  the  defendant  excepted,'  and  took  an  appeal. 

Henneny  for  the  appellant. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  in  order  to  be  quieted  in  the  title  to  a  piece 
of  property  purchased  at  a  sale  under  an  execution  against 
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EAtTVRir  DiiT.  tbe  defendant,  obtained  from  the  clerk  of  the  court  a  general 

Apriu  1836.    citation  or  monition,  which  he  caused  to  be  published  in  the 

M'DONotTGH     newspapefs,  under  provisions  of  the  act  of  1834,  "for  the  assu- 

coFUAm      ^^^^^  ^^^  protection  of  titles  to  purchasers  at  judicial  sales." 

The  defendant  thinking  the  sale  had  not  been  regularly 
conducted,  and  being  desirous  of  availing  himself  of  the 
speedy  mode  of  relief,  as  provided  for  in  the  same  act, 
relating  to  the  perfection  of  titles  acquired  under  such  sales, 
filed  an  opposition  to  tbe  homologation  of  the  sale,  and  con- 
cluded with  a  prayer  that  it  might  foe  declared  null  and  void. 
The  plaintiff  opposed  the  setting  down  the  case  for  trial, 
on  tbe  ground  that  the  proceedings  of  the  defendant  were 
premature.     His  opposition  was  overruled,  and*  he  took  a  bill 
Adismisad  or  ^^  exceptions.     He  afterwads  moved  the  court,  and  obtained 
discoDtiouance    leave  to  dismiss  or  discontinue  his  action, 
be   allowed  to      The  defendant  took  an  appeal  from  the  decision  of  the 
S*e8*^"^^ich  cowr^  allowing  the  dismissal  or  discontinuance  of  the  case, 
thepartiesareai-  as  being  illegal. 

tematelj   plain-    • 

tiffs  and  defend-  It  is  true,  as  a  general  principle,  that  the  plaintiff  may 
cuTMrandin^  discontinue  his  suit  on  payment  of  costs.  But  this  prin- 
caae  of  a  reeon-  ^jpi^  cannot  be  extended  to  cases  in  which  the  parties  are 

vention.  111 

Neither  partr  alternately  plaintiffs  and  defendants,  as  in  a  conetirso,  and 
to  amiit  is  at  ii-  j^  j^jjg  ^.^se  of  a  reconvention.     Neither  party  is  there  at 

berty  to  diacon-  ^  r      j 

tinue  or  dismiss  liberty  to  dismiss,  or  discontinue  a  suit  or  action,  which  is 

his  action,  wbich        .  1      •      1     i_*  ■*!_  •         *  *       •    j  ^  • 

is  notezeiusiTe-  ^^^  exclusively  his  own.  With  a  View  to  avert  a  judgment  in 
^verta^ud*'  «u  ^^^  ^*^»  which  his  Opponent  has  a  right  to  obtain, 
which  his  oi>po-  The  legislature  having  seen  fit  to  provide  a  speedy  mode,  by 
to  obtain.^  ^^  which  purchasers  at  sheriffs'  sale  might  test  the  validity  of 
So,  where  a  their  titles  acquired  thereby,  has  subjected  them  to  the 
a^^niSon,*  un-  equally  Speedy  resort  of  the  victims  of  forced  alienations. 
18S4  *for  the  as^  '^^®  plaintiff,  therefore,  who  seeks  this  summary  relief,  comes 
surance  of  titles  jnto  couft  with  an  ill  grace  to  send  back  his  adversary  to  the 
eiaTsaiesl  ^d  tardy  march  of  ordinary  litigation. 

fiiedr^hehorai?      "^^^  Parish  Court,  in  our  opinion,  erred  in  allowing  the 
loption  of  the  dismissal  or  discontinuance  of  the  case, 
in  tiie  monition      The  couclusion  at  which  this  court  has  arrived  on  thb  part 
dSw  or  di^M  ^^  ^^®  causc,  renders  it  necessary  that  we  should  examine 
his  suit  the  plaintiff's  bill  of  exceptions. 


M^GUIRE   VS.    MEAD. 


APPEAL   FROM   THE   PARISH   CODRT   FOR   THE   PARISH   AND   CITY    OF 

NEW-ORLEANS. 

A  constitutional  law  which  prohibits  or  takes  away  certain  privileges  and 
rights  previously  granted,  or  limits  their  exercise,  causes  damnum  absque 
injuria ;  but  if  the  law  is  unconstitutional,  it  can  have  no  effect,  and 
causes  neither  dan^age  nor  injury. 

Legal  interest  does  not  run  on  a  note  given  for  a  lottery  privilege,  from  its 
maturity,  when  it  is  not  protested ;  but  only  from  judicial  demand.  ' 

This  is  an  action  on  a  promissory  note,  executed  by  the 
defendant  and  another  person  to  the  plaintiff,  as  agent  of  the 


MEAD. 
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His  counsel  has  contended  that  the  issuing  and  publication  Bastebn  Dist. 
of  the  general  citation,  of  monition,  does  not  amount  to  the    ^P^*  *^^- 
inception  of  a  suit,  but  are  merely  preparatory  steps  in  a  pro-       m^ouihe 
ceeding  required  by  law,  before  the  plaintiff  could  cite  his 
adversary,  or  come  into  court  to  ask  for  the  homologation  of 
the  sale. 

The  parish  judge  was  clearly  right  in  disregarding  these 
objections.  The  act  contetnplates  no  special  citation  to  the 
debtor,  whose  property  has  been  sold.  He  must  come  into 
court  within  the  delay  fixed  by  the  act,  otherwise  the  homo- 
logation of  the  sale  will  take  place  as  a  matter  of  course,  on 
the  mere  motion  of  the  purchaser. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  the  cause  reinstated  and  remanded  for  further  pro- 
ceedings according  to  law,  the  appellee  paying  the  costs  of 
the  appeal. 
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eiATRRx  DisT.  Free  School  Lottery,  in  the  parish  of  Ouachita,  for  the  sum 
^ftni,  1836.    Qf  lyfQ  thousand  dollars,  payable  on  the  first  day  of  January, 

M'GUIRK         1834. 

^*  The  defendant  admitted  the  execution  of  the  note,  but 

averred  that  the  consideration  had  failed,  in  consequence  of 
which  he  was  not  bound  to  pay  it. 

He  further  averred,  that  said  note  was  executed  the  11th 
January,  1833,  and  payable  the  first  of  the  January  following, 
to  the  manager  of  the  Ouachit^a  Free  School  Lottery,  for  the 
privilege  and  right  to  draw  said  lottery;  and  that  on  the 
1st  of  April,  1833,  the  legislature  passed  an  act,  prohibiting 
the  drawing  of  said  lottery,  which  rendered  the  obligation 
created  by  said  note,  null  and  void. 

Upon  these  pleadings  the  parties  went  to  trial.  The 
evidence  showed,  that  in  the  year  1828,  the  legislature 
passed  an  act,  granting  the  privilege  to  the  administrators 
of  the  Free  Schools  in  the  parish  of  Ouachita,  to  raise  the 
sum  of  twenty-five  thousand  dollars  by  lottery.  The  mana- 
gers appointed  R.  F.  M'Guire  their  agent,  to  carry  the 
lottery  into  effect.  In  January,  1833,  the  sum  of  money 
required  not  being  raised,  the  agent  sold  out  the  right  and 
privilege  of  the  managers  in  said  lottery  to  the  defendant, 
who,  with  another,  executed  their  promissory  notes,  including 
the  one  in  suit,  for  the  price  of  this  privilege.  The  same 
year  the  legislature  passed  a  law,  declaring,  *^  that  the  privi- 
lege of  drawing  lotteries,  heretofore  granted^  should  expire  on 
the  first  of  January,  1834,"  and  making  it  highly  penal  for 
any  person  to  sell  lottery  tickets  within  the  state,  thereafter. 

The  defendant  refused  to  pay  his  notes,  because  of  this 
privilege,  for  which  he  gave  them,  being  taken  away. 

The  parish  judge  was  of  opinion,  the  legislature  had  the 
right  to  pass  the  prohibitory  law  in  question,  and  rendered 
judgment  against  the  defendant  for  the  amount  of  the  note. 
The  latter  appealed. 

J.  Slidelly  for  the  plaintifT. 

Henneny  contra. 
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«AD. 


Martin^  /.,  delivered  the  opinion  of  the  court.  EAsniiir  Diit. 

The  defendant  being  sued  on  his  promissory  note,  opposed    >^^'A  ^83^- 
the  plea  of  failure  of  the  consideration  for  which  it  was  given.  ' 
Judgment  having  been  rendered  against  him,  he  has  appealed 
to  this  court. 

The  defence  set  up,  by  which  the  consideration  of  the  note 
is  impeached,  is  as  follows:  The  legislature  authorised  a 
lottery  to  be  drawn,  for  the  purpose  of  raising  funds  to 
support  a  free  school  in  the  parish  of  Ouachita.  The  act 
provided  for  selling  out  the  right  to  draw  the  lottery,  on  the 
vendee's  paying  certain  sums  for  the  privilege.  This  right 
to  the  benefit  of  the  lottery  in  question  was  sold  to  the 
defendant,  who  executed  the  note  sued  on  to  the  plaintiflT,  as 
agent  of  the  lottery,  for  the  price  of  the  purchase. 

Three  months  after  this  transaction,  the  legislature  of 
Louisiana  passed  a  law,  limiting  the  exercise  of  the  right 
of  raising  money  by  lottery,  even  to  those  to  whom  the 
privilege  had  previously  been  granted,  to  the  current  year, 
(1833,)  and  prohibiting,  under  heavy  penalties,  the  sale  of 
any  lottery  ticket  within  the  state,  after  the  first  day  of 
January,  1834. 

The  defendant  contends,  that  the  last  act  of  the  legislature 
destroyed  the  right  he  purchased,  or  that  it  was  materially 
injured  thereby,  and  the  consideration  of  the  note  given  as 
the  price,  having  failed  in  consequence  of  these  acts,  he  is 
not  bound  to  pay  it. 

The  parish  judge  who  tried  the  cause,  was  of  opinion, 
that  the  decision  of  the  case  turned  upon  a  legal  or  rather 
cons^tutional  point,  i.  e.,  the  constitutionality  of  the  repeal- 
ing act,  which  prohibits  all,  lotteries  in  Louisiana,  so  far  as 
respects  privileges  granted,  and  rights  vested  under  them. 

This  court  is  of  opinion,  that  the  present  case  does  not 
require  a  judicial  decision,  involving  the  constitutionality  of 
the  legislative  enactment  in  question.     We  hold  all  our 
legal  rights  subject  to  the  constitutional  action  of  the  legis-    AMnrtifiitioD- 
lative  department;  and  the  constitution  of  Louisiana  contains  jii'wwhiehpro- 

j     1         •  11  .  ^         «  nibits   or  takes 

an  express  declaration,  that  they  cannot   be  anected  or  awaxeertampri- 

40 
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EiRTsnir  Di«T.  impaired   by  it,  while   acting   within   the   sphere   of  its 
*%i7,  1836.    constitutional  powers. 

ST.  YicTon         If  the  prohibition  or  restriction  contained  in  the  act  of  the 

DAi^BBT.      legislature,  taking  away  this  right  to  sell  lottery  tickets,  is 

viieges       and  Supported    by  the  constitution,  it  caused   damnum  absque 

17^  l^ted^^^^OT  i^y^^'^'^f^f  i^  unconstitutional  it  had  no  effect,  and  caused 

damnum  abtgiu  It  appears  to  US,  however,  that  the  Parish  Court  has 
the  law  IB  un.  Committed  an  error  in  allowing  interest  from  the  maturity 
^Have^^ef-  ^^  ^^^  "^^®»  which  does  not  appear  to  have  been  protested 

feet,  and  causes  fof  UOU-paymcnt. 
neither   damage 
nor  injury, 

does^^t^"^^'^*^  ^^  *^'  therefore,  ordered,  adjudged  and  decreed,  that  the 
a  note  given  for  judgment  of  the  Parish  Court  be  annulled,  avoided  and 
*ege^"^from"Iu  reversed,  and  that  the  plaintiff  recover  from  the  defendant 
raaturity,  when  the  sum  of  two  thousaud  dollars,  with  legal  interest  from 

It  IS  not  protest-  ...  . 

ed ;  but  only  judicial  demand,  until  paid,  with  costs  in  the  Parish  Court; 
raan<£^  **'*   ^"  and  that  he  pay  the  costs  of  the  appeal. 


ST.    VICTOR   vs.    DAUBERT. 

■ 

APriAL  FROM  TAB  P4RI8B  COURT  FOR  THE  P4RXIH  AND  GITT  OF  ' 

NBW-ORLEAIfS. 

Between  the  partners  of  a  commercial  finn^  and  a  clerk  who,  in  addition  to 
his  monthly  salary,  is  to  receire  a  share  of  the  profits,  there  is  no 
partnership  created. 

A  clerk  who  is  allowed  a  monthly  salary  and  a  share  of  the  profits,  is  not 
thereby  constituted  a  partner,  and  cannot  bind  the  firm  farther  than 
the  express  or  implied  consent  of  the  partners  authorise  him. 

So,  a  clerk  entitled  to  a  share  of  the  profits  of  a  commercial  partnership, 
who  collects  funds  of  the  firm,  cannot  retain  them  under  pretence  that 
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they  are  hia  share  of  the  profits.    He  may  be  sued  by  the  firm,  and  Eastehit  Dist. 
required  to  disgorge  the  sum  thns  received  by  him.  »^pril,  18SG. 

The  plaintiff  alleges  that  the  late  firm  of  Durel  and  St.  »t.  victor 
Victor  established  a  grocery  store  in  the  lower  faubourg  of  davbert. 
New-Orleansy  and  employed  the  defendant,  at  a  salary  of 
fifty  dollars  per  month,  to  attend  to  its  concerns,  and  the  sale 
of  the  goods.  He  was  further  allowed  one  fourth  of  the 
profits  of  said  concern,  upon  a  liquidation  of  its  affairs,  if  any 
should  be  made  in  the  course  of  its  business ;  that  a  stock  of 
goods  and  articles  was  furnished  said  store  amounting  to 
nine  thousand  eight  hundred  and  fifty  dollars,  which  was 
committed  to  the  care  and  superintendence  of  the  defendant. 

The  plaintiff  alleges,  that  in  the  meantime  the  late  firm  of 
Durel  and  St.  Victor  was  dissolved,  and  all  the  rights,  credits 
and  affairs  of  the  co-partnership  transferred  to  him,  with  full 
power  to  liquidate  and  settle  the  same;  that  finding  the 
establishment  in  the  lower  faubourg  unproductive,  he  directed 
the  defendant  to  close  and  liquidate  its  concerns ;  that  all  the 
stock  in  trade  was,  in  pursuance  of  this  determination,  sold  at 
auction,  and  instead  of  profits  being  made,  he  has  not  yet 
been  reimbursed  the  capital ;  that  the  defendant  has  collected 
one  thousand  seven  hundred  and  seventy-eight  dollars,  which 
he  retains  and  refuses  to  pay  over,  under  the  pretence  that 
this  sum  belongs  to  him  as  his  share  of  the  profits.  The 
plaintiff  prays  judgment  for  this  sum,  with  interest  and 
costs. 
'  The  defendant  excepted  to  the  plaintiff's  right  of  action  as 
premature. 

The  Parish  Court  sustained  the  exception  on  the  following 
grounds : 

*'  It  appears  to  the  court  that  the  action  in  this  case  cannot 
be  maintained,  it  being  a  suit  for  a  specific  sum  of  money, 
alleged  by  the  plaintiff,  one  of  the  partners,  to  be  due  by 
the  defendant,  another  partner,  without  showing  that  a  set* 
tlement  had  been  had,  or  applying  for  one  judicially,  if  an 
amicable  settlement  bad  been  refused." 

The  court  predicates  its  decisiop  on  a  number  of  decisions 
of  the  Supreme  Court. 


IIT.  TICTOK 
PAUBSHT. 
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eASTKBx  DiflT.      1.   That  until  the  account  of  partnership  is  settled,  one 
^prii,  1836.    partner  has  no  right  of  action  against  another.    2  Lauiriaha 
ReporUt  451. 

2.  In  all  actions  for  the  settlement  of  partnership  accounts, 
all  the  partners,  or  their  representatives,  must  be  made 
parties.     6  Jtfarf in,  JV*.  S.,  188. 

3.  A  partner,  if  sued  by  another,  may,  under  the  general 
issue,  show  that  the  plaintiff  cannot  recover ;  he  can  only 
claim  a  settlement.     7  JHforttn,  JV.  £f.,  284. 

4.  One  partner  cannot  sue  another  for  the  partnership 
funds,  until  a  settlement  is  had.    8  Jtfortin,  JV*.  5.,  281. 

From  this  judgment  the  plaintiff  appealed. 

Murpky  and  OraUhtf  for  the  plaintifl^  made  the  following 
assignment  of  errors : 

1.  The  judgment  of  the  Parish  Court  is  erroneous  in 
considering  the  defendant  as  a  partner.  The  suit  is  for  a 
specific  sum  of  money  collected  by  the  defendant  as  clerk, 
and  not  as  a  partner  of  the  firm. 

2.  The  plaintiff  owned  all  the  capital  put  in  this  store,  and 
the  defendant  acted  as  a  clerk,  or  mandatory,  with  a  salary 
per  month,  and  to  have  one  fourth  of  any  profits  after 
liquidation. 

3.  The  defendant  could  be  considered  in  no  other  light 
than  as  an  agent  or  clerk,  and  as  such,  bound  to  account  and 
pay  over  to  his  principal  whatever  sum  he  might  have 
ceceived  on  his  account.  Ldnmnima  Code  29,  74.  8  Jlforlm, 
JV.  «.,  172. 

CanoHf  eontra. 

JUartn^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  another  person  being  partners  in  trade, 
■established  a  store  and  engaged  the  defendant  at  a  salary  of 
ffifty  dollars  per  month,  to  attend  to  the  business  of  the  store 
and  sale  of  the  goods,  and  further  promised  him  one  fourth 
fMirt  of  the  profits  that  might  be  made. 

The  plaintiff  afterwards  purchased  the  interest  of  his 


DAUBIRT. 
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co-partner,  and  finding  the  concern  unprofitable,  shut  up  the  eabtkrit  Dist. 
store,  after  having  made  a  sale  of  the  goods  on  hand.     The    >^/>n7,  1836. 
defendant  was  charged  with  the  collection  of  the  debts,      rr.  yigtob 
After  having  collected  the  sum  of  one  thousand  seven 
hundred  and  seventy-eight  dollars,  the  defendant  retained  it 
on  the  ground  that  he  had  a  right  to  do  so,  until  the  plaintiflf 
accounted  to  him  and  paid  over  his  share  of  the  profits. 

The  present  suit  was  instituted  to  recover  the  sum  thus 
remaining  in  the  hands  of  the  defendant. 

The  plaintiff's  demand  is  resisted,  on  an  allegation  that 
the  parties  were  co-partners,  and  neither  of  them  could  sue 
the  other,  except  for  a  settlement  and  recovery  of  th6  balance.  ^*^*^®^'*  r*^* 

The  Parish  Court  dismissed  the  suit  as  premature,  and  the  eommereui  firm 

1    .    ..js>  1   J  aod  a  clerk,  who 

plamtiif  appealed.  i„  addition  to 

Whether  a  participation  in  the  profits  of  a  commercial  J|^™^J|^/  ^ 
house  creates  a  liability  to  the  creditors  of  the  concern,  and  ««»▼€  a  share  of 
to  what  extent  or  amount,  is  a  question  which  this  case  does  is  no  partnership 
fiot  appear  to  present.  '  ep»ted.       • 

•n  I  i*  'ii  jiii"^  clerk  who 

Between  the  partners  of  a  commercial  house  and  a  clerk  is  allowed  a 
who,  in  addition  to  his  monthly  salary,  is  allowed,  as  a  further  ^^  ^  ^Aare7f 
stimulus  to  his  industry,  a  share  of  the  profits,  we  have  no  **»«  profits,   is 

•^  r  '  ^  nQl  thereby  con- 

hesitation  in  deciding,  that  this  allowance  does  not  constitute  stituted  a  part- 
iiim  a  partner.  It  gives  him  no  additional  control  over  the  ^^ *aie^^*&^ 
affairs  of  the  partnership,  nor  does  it  authorise  him  to  bind  the  ^^^      <*>^ 

■  ■ '  the    express   or 

house,  or  firm,  further  than  by  the  express  consent  of  the  imt»iied  consent 
partners,  or  an  implied  consent  resulting  from  the  nature  of  authoriseh^" 
his  employment.  So,  a  clerk, 

■^    "^  entitled      to     a 

The  person  thus  employed  and  rewarded,  has  no  right  to  share  of  the  pro- 
retain  the  funds  of  the  house,  which  employed  him  to  collect  ciVpitoerS^ 
them.  They  must  be  supposed,  until  the  affairs  of  the  part-  Jj^®^  ^^^l 
nership  are  liquidated,  to  be  provided  for,  and  required  to  meet  firm,  cannot  re- 
4ts  engagements,  and  afterwards  to  reimburse  the  partners  for  pntenoT  ^°that 
•thoir  advances,  before  a  division  of  the  profits  is  made.  J^Je  ofthe  «! 

fits.    He  may  be 

Jt  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^d  r^uired^to 
judgment  of  the  Parish  Court  be  annulled,  avoided  and  ^S^w^^ 
reversed,  and  the  cause  remanded  for  new  proceedings,  the  him. 
appellee  paying  the  costs  of  the  appeal. 
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Eaituuc    DllT. 

4f»r»/,   1836. 
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▲PPSAL   PROM  TBI   PAEISH  GOUET   POft  THE   PAEI8H   AND   CITT   OP 

NSW-OELEANB. 

Before  the  bill  of  lading  comes  into  the  hands  of  the  consignee,  the  shipper 
may,  if  he  chooses,  modify  the  contract  between  him  and  the  carrier,  by 
a  written  declaration  that  a  part  of  the  cargo  was  not  in  good  order,  ae 
specified  in  the  bill  of  lading. 

Where  one  of  the  parties  was  called  as  a  witness  by  the  adverse  party,  and 
his  answers  on  cross^-ezamination  objected  to  as  irreleyant  and  inadmis- 
sible :  HM,  that  much  latitude  is  allowed  in  such  cases,  especially  when 
the  witness  shows  he  is  interested  in  the  question,  and  that  his  opinions 
may  be  tested  by  his  own  actions  in  apparent  contradiction  with  them. 

This  is  an  action  for  damages.  The  [daintiffe  allege  that 
a  firm  in  Liverpool  shipped  to  their  bouse  in  New-Orleans,  a 
quantity  of  hoop  and  sheet  iron,  worth  th^  sum  of  two 
thousand  eight  hundred  and  sixteen  dollars  and  ninety-five 
cents,  on  board  the  ship  Chieftain,  in  good  order,  which  was 
80  damaged,  by  the  negligence  and  bad  stowage  of  the  master 
and  oflScers  of  that  vessel,  that  it  was  sold,  on  landing  at  the 
port  of  New-Orleans,  for  only  the  sum  of  six  hundred  and 
fifty-two  dollars  and  ninety-nine  cents,  making  a  clear  loss 
to  the  plaintiffs  of  two  thousand  one  hundred  and  sixty-three 
dollars  and  ninety-six  cents,  for  which  they  pray  judgment 
against  the  master  and  owners  of  the  said  vessel. 

The  defendants  admitted  the  shipment  of  the  iron  on  board 
their  vessel,  as  per  bill  of  lading  annexed,  and  which  they 
have  delivered  to  the  plaintiffs,  but  deny  that  it  was  in  good 
order  when  shipped,  and  any  further  damage  it  may  have 
sustained  was  without  their  fault,  and  not  by  negligence  or 
any  other  misconduct  on  their  part.  They  deny  all  the  other 
allegations  in  the  petition,  and  pray  judgment  for  theirlreight 
in  reconvention. 

Upon  these  issues  the  parties  went  to  trial.  The  bill  of 
lading  was  first  offered  in  evidence ;  its  tenor  is  as  follows : 
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"Shipped  in  good  order  and  condition,  by  John  Bibby  &  EASTKn??  Dwt. 
Co.,  of  Liverpool,  in  and  upon  the  good  ship  or  vessel  called    -^P^^^  '•^^*^; 
the  Chieftain,  whereof  J.  Mooney  is  master  for  the  present     hall  bt  al! 
voyage,  &c.,  and  bound  for  New-Orleans,  26  bolts  of  copper,  s„jpj,**fjt.ain 
'494  bundles  and  241  boxes  of  iron,  to  be  delivered  in  like        ktal. 
good  order  and  condition  at  New-Orleans,  (the  dangers  and 
accidents  of  the  seas  and  navigation,  of  whatever  nature  and 
kind,  excepted,)   unto  Messrs.  John  Hall  &  Co.,  or  their 
assigns,  they  paying  freight,  &c.     Dated  at  Liverpool  the 
6th  December,  1833." 

The  other  evidence  is  detailed  hi  the  opinion  of  the  parish 
judge,  which  is  given  below : 

**  That  although  a  bill  of  lading  is  considered,  in  commercial 
law,  as  strong  prima /ocie  evidence,  the  obligation  it  contains 
may  be  diminished  or  varied  by  other  agreements  entered  into 
by  the  parties;  that  in  the  present  case,  although  the  bill  of 
lading  is  signed  by  the  master  of  the  ship  Chieftain,  stating 
the  iron  of  the  plaintiffs  to  have  been  shipped  in  good  order, 
still,  that  statement  is  contradicted  by  a  written  declaration 
from  the  shippers  at  Liverpool,  (the  master  and  shipper  being 
the  parties  to  a  bill  of  lading,)  that  some  of  the  iron  was  a 
little  rusty,  though  not  in  an  unmerchantable  condition,  and 
that  the  shippers  exonerate  the  said  master  from  any  loss 
arising  from  his  signing  the  bill  of  lading,  without  a  clause 
for  part  of  the  iron  being  rusty,  as  aforesaid." 

2d.  *^  That  from  the  testimony  of  several  witnesses,  and  also 
by  a  port  warden's  certificate,  the  vessel  was  properly  stowed." 

3d.  ^*  That  it  is  in  proof  that  the  ship  Chieftain,  on  her 
passage  from  Liverpool  to  this  place,  experienced  very  boister- 
ous weather;  that  she  had  her  covering  boards  split,  thirteen 
of  her  stanchions,  and  her  bulwarks  carried  away  in  a  gale ; 
that  a  great  deal  of  water  got  into  her,  and  damaged  the 
cargo,  and  especially  the  iron ;  and  that  the  damage  done  to 
the  iron  is,  by  the  port  warden's  certificate,  above  alluded  to» 
attributed  to  the  water  blown  through  the  skin  of  the  ship." 

4th.  ^^  That  these  facts  easily  explain  how  the  plaintiffs'  iron, 
even  if  it  had  not  been  rusty  at  all  when  shipped,  could  have 
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^ASTERN  DiBT.  becoiHe  80  without  any  neglect  or  want  of  care  on  the  part  of 
^prii,  1836.    tjj^  raaster.** 

6th.  "That  the  damage  being  the  result  of  the  dangers  of 
the  sea,  for  which  the  master  is  not  responsible,  the  plaintiffi 
cannot  recover  on  this  action."  • 

6th.  "That  the  amount  of  freight  stipulated  by  (he  bill  of 
lading,  is  shown  to  be  twenty-four  poinds  fifteen  shillings 
and  ninepence,  which  the  defendants  have  pleaded  in 
reconvention." 

"It  is  ordered,  adjudged  and  decreed,  that  judgment  be 
entered  in  favor  of  the  defendants,  against  the  plaintiffs,  for 
the  sum  of  twenty-four  pounds  fifteen  shillings  and  ninepence^ 
or  one  hundred  dollars  and  sixteen  cents,  and  costs  of  sqit.'* 

The  plaintiffs  appealed. 

Sterretty  for  the  plaintiffs. 

1.  The  judgment  is  manifestly  erroneous,  being  contrary 
to  law,  and  the  evidence  in  the  case. 

2.  The  court  erred  in  allowing  Ihe  letter  of  Bibby  &  Co. 
to  be  read  in  evidence,  and  to  contest  the  bill  of  lading :  it  is 
res  inter  dUos  acta. 

3.  But  even  if  it  were  legally  admissible,  Bibby  &  Co. 
declare  the  iron  to  be  merchantable ;  all  the  witnesses  exa- 
mined on  that  point,  declare  the  contrary  when  it  was  landed. 

4.' The  port  warden's  certificate  does  not  make  mention  of 
the  iron,  the  subject  matter  of  this  suit. 

5.  The  iron  might  have  been  well  stowed,  and  yet  the 
injury  may  have  arisen  from  the  salt  being  placed  on  the  top^ 
of  it. 

6.  The  evidence  does  not  sufficiently  show  the  damage  tc 
have  been  occasioned  by  the  dangers  of  the  seas,  but  by  iher 
salt. 

7.  The  ship  is  liable  to  the  plaintiffs  under  all  the 
circumstances,  and  if  the  captain  was  induced  into,  error  by 
Bibby  &  Co.,  the  owners  have  their  recourse  against  them.. 

StrawbrUge^  contra. 
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Ejiatkhx  Dist. 

Jipril^   1836. 


HALL  Kl'  AL. 

T9. 


XT  AL. 


BuUardy  /.,  delivered  the  opinion  of  tbe  court. 

The  plaintiffs  in  this  case,  allege  that  John  Bibby  &  Co., 
of  Liverpool,  shipped  on  board  the  ship  Chieftain,  of  which 
the  defendants  are  master  and  owners,  a  quantity  of  hoop  mup  chieftaik 
and  sheet  iron  consigned  to  thenn ;  that  the  iron  was  shipped 
in  good  order  and  well  conditioned,  but  that  owing  to  care- 
lessness, negligence,  bad  stowage,  or  insufficiency  of  the 
vessel,  the  iron  was  damaged  on  board  said  ship,  and  on  her 
arrival  was  sold,  under  the  inspection  of  the  port  wardens,  for 
a  trifling  sum,  to  their  damage  two  thousand  one  hundred 
and  sixty  dollars  and  ninety-six  cents;  for  which  sura  they 
pray  judgment. 

The  defendants,  in  their  answer,  admit  the  shipment  of 
the  iron,  but  they  deny  that  it  was  shipped  in  good  order;  but 
aver  that  it  was  rusted  at  the  time  it  was  shipped,  and  that 
if  further  damage  has  been  done,  it  was  not  owing  to  their  ne- 
gligence, but  to  the  dangers  and  accidents  of  the  sea.  They 
deny  all  other  allegations  in  the  petition,  and  claim,  in  recon- 
vention, the  amount  of  freight  stipulated  by  the  bill  of 
lading.  ' 

Judgment  was  rendered  in  favor  of  the  defendants  for  the 
freight,  and  against  the  pretensions  of  the  plaintiffs,  and  they 
appealed. 

On  the  trial  below,  the  defendants  offered  to  read  in 
evidence  a  paper  signed  by  Bibby  &  Co.,  the  shippers,  bearing 
date  a  few  days  after  the  bill  of  lading,  in  which  they 
declare,  that  in  consideration  of  the  captam  having  signed 
their  bills  of  lading,  without  a  clause  for  a  part  of  the  iron 
being  a  little  rusty,  they  exonerate  him  from  any  loss  arising 
from  his  doing  so,  but  stating,  at  the  same  time,  that  the  iron 
was  in  a  merchantable  condition.  The  introduction  of  this 
evidence  was  objected  to,  on  the  grounds  that  it  went  to 
contradict  the  bill  of  lading;  that  it  was  an  agreement 
between  individuals  not  parties  to  the  suit,  and  not  binding 
on  the  plaintiffs,  and  that  it  was  made  after  the  signing  of  the 
bill  of  lading,  and  after  the  property  had  vested  in  the 
plaintiffs.  These  objections  being  oveiculed^  the  plaintiflfs 
took  a  bill  of  exceptions. 

41 
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Eabtkrh  Dis-r.      The  Original  parlies  to  a  bill  of  lading,  are  the  shippers  and 

Aprii,  1856.    the  captain,  or  carrier.     The  consignee  is  designated,  by  the 

HALL  ST  AL.'     shippcr,  but  his  right  is  not  complete,  at  all  events,  before 

Mip  cHierrAiM  ^^^  ^iU  of  lading  comes  into  his  hands.     He  is  presumed  to 

"  -^^^        be  the  agent  or  factor  of  the  shipper.     If,  before  the  bill  of 

of  Uding  oom'es  lading  comes  into  the  hands  of  the  consignee,  the  shipper 

of  Aew^naig^e'  c^^^^'®®  ^^  ^^O'*  ^^  modify  the  contract  between  himself  and 

the  8hipperinay,  the  carrier,  or  to  acknowledge  that  there  was  error  as  to  the 

modify  the  con-  description  of  the  goods,  in  the  bill  of  lading  signed,  we  do 

hTmand  aTmiv  ^^^  perccive  how  the  consignee  has  a  right  to  complain. 

pier,  by  a  writ-  Thc  evidence  in  the  case  does  not  show  us  at  whose  risk  was 

ten    declaration    ,        .  ,      .  ,  i       i  #•     i 

that  a  part  of  the  the  iron  durmg  the  voyage,  whether  of  the  consignor  or 
gaS*  on"er!*  m  ^^  Consignee,  and  without  such  evidence  it  is  presumed  to 
swjcified  in  the  he  at  the  Hsk  of  the  owner,  and  that  the  consignor  was  the 

bill  of  lading.  .i     i   *.  i       •  »•!  i        o     ^       i 

owner  until  delivery ;   but  whether  Bibby  &  Co.  be  consi- 
dered as  the  owners  of  the  iron,  or  as  the  mere  agents  of 
the  plaintiffs,  it  does  not  appear  to  us  material.     In  either 
case  their  acts  in  relation  to  the  shipment,  must  be  considered 
as  binding  on  the  plaintiffs.     The  same  reasoning  applies  to 
the  testimony  of  M'Millen,  which  was  objected  to  on  similar 
grounds,  and  we  are  of  opinion,  that  the  court  did  not  err 
in  admitting  the  evidence. 
Wlieiv  one  of      There  is  a  further  bill  of  exceptions  which  we  are  called 
caiieS^a^a  wu!  ^^  ^^  uoticc.   It  appears  that  Avhile  John  D.  Bein,  one  of  the 
ne&8  by  the  ad-  parties,  plaintiffs  in  this  case,  was  on  his  cross-examination 

verse  party,  and  . '  .  .111  11 

his  answers  on  as  a  Witness,  in  a  case  tried  about  the  same  time,  and  the 
aon*obje™ed*'to  ©videnco  in  which  was  admitted  in  this  case  by  agreement 
as  irrelevant  and  ^f  parties,  the  defendants'  counsel  proposed  to  question  him 

inadmissible:  .^  i-  111  »^i 

Heidy  that  much  as  to  the  facts  relating  to  a  settlement  made  between  Feuch 
eTinsuchcases^  &  B®!'^  ^^^  *"  insurance  company^  with  regard  to  other 
especially  when  goods  damaged  on  board  the  same  ship,  on  the  same  voyage. 
shows  he  is  in-  This  was  objected  to  on  the  ground  that  the  evidence  was 
q^uesti^on/"  and  irrelevant  and  inadmissible,  but  permitted  by  the  court.  We 
m  be tested^b *  ^"^^  ^^  Opinion  the  court  did  not  err;  much  latitude  is 
his  own  actions,  allowed  in  a  cross-examination,  especially  when  a  witness 
tradfiHion'*  ^Ui  shows  that  he  has  an  interest  in  the  question.  The  witness 
^^™*  in  this  case  having  stated  it  as  his  opinion,  that  the  iron  was 

damaged  in  consequence  of  bad  stowage,  and  not  by  perils 
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of  tbe  sea,  might  very  well  be  asked  whether  he  had  not  Eisterw  Dist. 
claimed  from  an  underwriter,  for  damage  done  to  another    '^^^  ^^^' 
part  of  the  same  cargo,  as  having  been  occasioned  by  perils   xi>oa  kt  al. 
of  the  sea ;   not  that  the  evidence  was  at  all  material  in  this 
case,  but  that  the  value  of  the  opinions  of  the  witness  might 
be  tested  by  his  own  actions,  in  apparent  contradiction  with 
those  opinions. 

Upon  the  merits,  the  case  appears  to  be  with  the  defendants. 
The  port  wardens  certify  that  the  hatches  of  the  ship  were 
well  secured,  and  the  cargo  well  stowed  ;  a  professed  steve- 
dore testifies  that  the  cargo  was  well  stowed,  and  not  in  such 
a  way  as  that  the  salt  was  in  contact  with  the  iron.  Great 
damage  is  shown  to  have  been  done  to  the  ship  by  stress  of 
weather,  during  a  winter  voyage;  and  although  there  is 
among  the  witnesses  some  discrepancy  of  opinion  as  to  the 
cause  of  the  damage  done  to  that  part  of  the  cargo,  in  con- 
troversy in  this  case,  yet  we  concur  in  the  conclusion  at 
which  the  court  below  arrived,  that  it  is  sufficiently  shown 
not  to  have  resulted  from  the  want  of  care  or  negligence  of 
the  captain  and  crew,  and  that  the  defendants  are  not  liable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


MINOR    ET    AT   VS.    LANBELLE. 

# 

APPEAL    FROIl   THE    COURT   OF   THE     FIRST   JUCICIAL   DISTBICT. 

The  proceedings  of  the  court  below  will  be  considered  as  regular,  until  the 
contrary  appears ;  and  whore  a  case  is  stated  to  be  on  trial  of  a  Friday, 
it  wfll  be  presumed  to  have  commenced  the  day  preceding  being  that  on 
which  it  was  fixed  for  trial. 


MIIfOB  ST  Ah. 
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EA8TXH9r  UisT.  '^^^  appellant  cannot  aaaign  for  error  apparent  on  the  face  of  the  reeord, 
Afirii,  1836.         that  the  judgment  was  signed  before  the  expiration  of  three  judicial 

days  from  its  rendition. 

W  In  this  case  the  plaintiffs  had  obtaiDed  an  injunction 

against  the  defendant,  to  stay  an  order  of  seizure  and  sale 
she  was  prosecuting  against  certain  mortgaged  property,  in 
their  possession. 

At  the  October  term,  1835,  of  the  District  Court  for  the 
parish  of  Ascension,  the  following  proceedings  were  had  iu 
this  cause : 

"Tuesday,  October  13th,  1835.  It  is  ordered  that  this 
suit  be  set  for  trial  on  Thursday  next." 

"Friday  October  16,  1835.  This  case  being  on  trial, 
the  defendant,  widow  Lanbel]^,  introduced  the  following 
testimony." 

"On  the  17th  October  1835.  The  court  this  day 
rendered  final  judgment  in  this  case,  to  wit :  *The  plaintiff 
in  injunction  having  been  called,  and  not  appearing  to  pro- 
secute their  suit,  &c.,  it  is  ordered  that  the  injunction  herein 
be  dissolved  at  plaintiffs'  costs ;  and  that  the  principals  and 
surety  in  the  injunction  be  condemned  in  solido  to  pay  interest 
on  the  sum  injoined,  at  the  rate  of  ten  per  centum  per  annum, 
and  twenty-five  per  centum  damages  for  the  trouble  and 
expense,  to  which  the  party  enjoined  has  been  subjected.'" 

Judgment  signed  the  same  day. 

The  plaintiffs  in  injunction  appealed  from  this  judgment. 

The  clerk  of  the  court  below  certified  in  his  return  to  a 
writ  of  certiorari^  that  the  words  found  in  the  transcript  of  the 
record,  at  page  23,  "this  case  being  on  trial,  defendant, 
widow  Lanbelle,  introduced  the  following  testimony,"  were 
not  to  be  found  on  the  minutes  of  the  court,  &c.,  but  were 
inserted  in  the  transcript  by  mistake. 

X>  Slidellf  for  the  plaintiffs,  assigned  the  following  points, 
as  errors  on  the  face  of  the  record  : 

1.  This  cause  was  tried  on  a  different  day  from  that  for 
which  it  was  set  down  for  trial. 
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2.  The  judgment  was  signed  before  the  expiration  of  three  EArrsnx  Diat. 
judicial  days  from  that  on  which  it  was  rendered  in  court.  >f^/s  i836. 


MIMOIl  ST  AU 

va. 

LAMBELLK. 


/.  Seghers,  for  the  defendant. 

1.  In  this  case  there  is  neither  a  statement  of  facts,  bill  of 
exceptions,  evidence,  nor  any  other  matter  by  which  the 
court  can  review  or  examine  the  judgment.     The  appeal  ' 
should  therefore  be  dismissed.   3  Mariinj  JV*.  &,  89.   5  Ibid.j 
84.     7  Ibid.y  237. 

2.  The  appellant  cannot  assign  as  error,  that  judgment 
was  signed  too  soon,  or  before  the  lapse  of  three  judicial  days 
from  the  time  it  is  rendered.  By  appealing  he  has  chosen  to 
consider  it  as  final.  7  Martiny  JVl  S.y  234.  4  MarHn?8 
Reports^  190. 

3.  The  trial  of  .the  case  began  on  Thursday,  and  ended 
on  Friday  following,  in  the  court  below ;  but  on  whatever 
day  the  causQ  may  have  been  tried,  cannot  be  alleged  as 
error  in  law ;  it  is  mere  matter  of  fact.  Nothing  can  be 
assigned  as  error  apparent  on  the  face  of  the  record,  except 
matters  of  law.  See  Code  of  Practice^  article  897.   1 1  MartMs 

Reports,  558.  ^^  ^^ 

ines  of  tne  court 

Bulhrd  /.,  delivered  the  opinion  of  the  court.  ^nJde^wpe! 

The  appellant  relies  on  an  assignment  of  errors,  apparent  fJllJJi^"^**  ^ 

on  the  face  of  the  record :  1st.  That  the  cause  was  tried  on  peaw;  and  where 

ft  case  18  stated 

a  different  day  from  that  for  which  it  was  set,  and,  2d.  That  to  be  on  trial  of 
judgment  was  signed  before  the  expiration  of  three  days  be^preromecrto 
from  the  one  on  which  it  was  rendered.  havecommenccd 

I.  It  appears  that  the  case  was  set  for  trial  on  Thursday,  iog  beiD^thaton 
and  on  the  following  day,  it  is  stated  in  the  record,  that  "the  fixed*fop triaL** 
case  being  on  trial,  the  widow  Lanbelle  introduced  the  fol-  The  appeUant 
lowing  testimony."  Whether  the  trial  commenced  on  the  S^r  on'SSfacc 
day  for  which  it  was  fixed,  is  not  shown ;  but  the  judge  {hat^^^e**^^*' 
states  in  his  judgment,  that  the  plaintiffs  in  the  injunction  meat  was  signed 
were  called,  and  failed  to  prosecute  their  suit.  We  are  ration  of  three 
bound  to  believe  that  the  proceedings  were  regular,  until  the  |rom*^tf  remfi- 
contrary  appears,  and  the  case  being  on  trial  on  Friday,  we  tion. 
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EAHTERy  Dm.  must  presume  that  the  trial  commenced  oq  the  day  pre- 
Jifnii,  1836.    viously  fixed,  according  to  the  previous  order  of  the  court. 
LALLATfDR  II.  The  questiou  raised  by  the  second  assignment,  has 

puEBiuBTrr  AND  ^^^  settlcd  by  this  court,  in  the  case  of  Weathersbee  v$. 
DiHix-roRs     OF  Hughss.     7  Martin,  JV.  S.,  234. 


THR    LA.     STATS 
ins.  CO. 


It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


LALLAJVDE  V8.  PRESIDENT  AND  DIRECTORS  OF  THE  LOUISIANA 

STATE  INSURANCE  COMPANY. 

APPEAL   FAOM  THB   COURT  OF    THK   FIRST  JUDICIAL   DISTRICT. 

Where  the  president  and  directors  of  a  company  are  appointed  commis- 
sioners to  perform  a  certain  trust,  they  act  in  the  latter  capacity  alone, 
and  are  responsible  for  their  acts  as  commissioners,  after  their  offices  of 
president  and  directors  have  expired. 

Where  commissioners  are  to  open  books  of  subscription  for  stock  of  a 

company,  on  a  certain  day,  and  keep  them  open  until  the  subscription  tf 

Jilied^  the  time  within  which  they  are  to  keep  the  books  open  is  unlimited, 

except  as  to  its  commencement,  and  the  commissioners  are  responsible, 

until  the  subscription  is  filled  according  to  the  charter. 

The  writ  of  mandamut  is  provided  for,  in  all  ceues  where  the  law  has 
assigned  no  relief  by  the  ordinary  means,  and  where  reason  and  justice 
-    require  some  mode  of  redressing  a  wrong. 

This  is  an  action  by  an  appIi<raDt  to  become  a  stockholder 
in  the  Louisiana  State  Marine  and  Fire  Insurance  Company^ 
against  the  president  and  directors  of  the  late  Louisiana 
State  Insurance  Company,  acting  as  commissioners  of  the 
former  company,  for  a  man/damusj  compelling  them  to  show 
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cause,  why  the  subscriptions  received  by  them  should  not  be  Ka»teux  Diat. 
declared  null  and  void,  and  the  books  .of  llie  new  com-    ^/^^z,  i836. 
pany  be  reopened,  and  the  subscriptions  agetin  received  by      LAi.LAirDE 
thera,  according  to  the  charter  or  act  of  incorporation. 


vs. 

PBK81DKNT     AND 

The  defendants  pleaded  an  exception  to  the  plaintiff's  "^^'^cToiia     of 

*  »  ^      ^  ^  THE     LA.     STATK 

petition,  in  manner  as  set  forth  in  the  opinion  of  the  court.  ins.  co. 

The  facts  of  the  case  are  contained  in  the  following  opinion 
of  the  district  judge,  who  tried  the  cause  in  the  fiist  instance : 

^^  On  27th  March,  1835,  an  act  was  passed  incorporating 
the  Louisiana  State  Marine  and  Fire  Insurance  Company, 
with  a  capital  of  three  hundred  thousand  dollars,  to  be 
divided  into  three  thousand  shares.  , 

"  ^  That  subscriptions  for  the  said  three  thousand  shares 
shall  be  opened  at  New-Orleans,  in  the  month  of  April  next, 
under  the  superintendence  of  the  president  and  directors  of 
the  Louisiana  State  Insurance  Company,  and  shall  continue 
open  until  the  whole  of  said  number  of  shares  shall  have 
been  subscribed.' 

"  The  petition  alleges  that  public  notice  was  given ;  that  on 
the  day  the  subscription  was  to  be  made,  the  petitioner  and 
a  number  of  persons  attended  to  subscribe,  and  offered,  aud 
were  ready  to  subscribe  and  pay  the  instalment,  but  were  not 
permitted  to  do  so ;  that  books  were  not  opened  for  subscrip- 
tion, as  required  by  law;  that  no  quorum  of  directors 
attended. 

*^That  John  ^.  West,  the  president,  at  the  moment  fixed 
by  public  advertisement,  and  without  announcing  that  the 
books  were  opened  for  subscription,  took  aside  the  books 
intended  to  receive  the  subscriptions,  and  either  on  his  own 
account,  or  as  pretended  agent  for  others,  subscribed  for  almost 
the  whole  amount  of  the  capital  stock,  without  offering  to 
all  persons  present  the  least  opportunity  to  subscribe ;  that  the 
instalment  of  twenty  dollars  per  share  was  not  paid  as 
required. 

^^The  petition  charges  that  fraud  and  deception  have  been 
practised,  contrary  to  the  true  intent  and  meaning  of  the  act 
of  incorporation,  to  deprive  petiuoner  and  others  of  the  right 
of  subscription. 


LALLAXPK 

VS. 

PRESIDENT      AXn 
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RARTKnx  Dirt.      *^The  perition  alleges  that  the  subscriptions  are  vdid,  and 
^prii,  1R36.     calls  upoD  the  court  so  to  decree,  and    to  mandamus  the 
president  and  directors  to  open  the  subscription  books,  and 
^*-  receive  the  subscription  of  plaintiff  and  others,  as  prescribed 

EXT    Axn  r  r  '         r 

DIRECTORS     OP  bj  thc  act. 

'"*ix8.  co.*^^^*      "  There  is  a  plea  in  the  nature  of  an  exception,  which  sets 

out  that  the  charter  of  the  Louisiana  State  Insurance  Com- 
pany expired  on  the  1st  May,  1835 ;  that  defendants  are  not 
bound  and  cannot  act  under  the  authority  of  the  second 
section  of  the  act  of  27th  March,  1835  ;  that  the  books  were 
to  be  opened  in  April,  which  is  now  past. 

"There  are,  doubtless,  cases  where  to  save  pre-existing 
rights,  courts  would  be  justified  to  supply  deficient  and 
imperfect  legislation,  but  the  duty  is  a  delicate  and  important 
one,  and  unless  the  case  be  fx  very  clear  one,  and  most  gener- 
ally, unless  there  be  some  already  existing  right,  or  some 
imperious  necessity,  the  judiciary  ought  not  to  interfere,  or 
attempt,  or  appear  to  grasp  at  legislative  power.  There  are 
cases  also,  where,  when  parties  apply  for  and  are  constituted, 
on  their  own  application  and  consent,  agents  for  given  duties, 
they  would  not  be  permitted  to  abstain  from  the  fulfilment  of 
the  duty.  But  I  do  not  consider  the  present  such  a  case. 
The  right  claimed  by  plaintiff  is  one  which  he  has  only 
in  common  with  all  his  fellow  citizens.  It  is  not  of  that 
precise,  fixed,  vested  and  tangible  character  as  to  be  the 
subject  of  property,  and  therefore  essentially  coming,  by  its 
nature,  under  judicial  protection,  in  such  a  way  and  tasuch 
an  extent  as  to  authorise  a  court  to  supply  defective  legisla- 
tion, or  rather,  as  its  principle  would  be  considered,  maintain 
and  enforce  a  vested  interest  and  property." 

The  district  judge  was  of  opinion  this  was  a  case  in  which 
he  could  grant  no  relief,  and  dismissed  the  petition  on  the 
exception  pleaded.     The  plaintiff  appealed. 

Grma,  for  the  plaintifiT,  contended : 

1.  Although  the  charter  of  the  Louisiana  State  Insurance 
Company  expired  on  the  Ist  May,  1835,  the  president  and 
directors  of  said  company  were  still,  as  commissioners,  respon^ 
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aible  for  their  acts,  under  the  eecoDd  section  o|  the  act  of  27th  Eabtibx  Dm. 
March,  18S6,  by  virtue  of  which  they  acted.  '^P^  '^^' 

2.  The  court  below  was  bound  to  examine  into  the  nature  r.^^t^wjiJ^ 
of  the  charges  contained  in  the  appellant's  petition,  and  could  jp,^„j„2rT  axu 
not  do  so  upon  the  exception,  nor  pronounce  upon  the  rights  dibbctobs  oi 
of  the  appellant,  without  hearing  the  case  on  its  merits.  zvb.  co. 

3.  The  act  of  27th  March,  1835,  is  clear  and  without 
ambiguity,  and  if  the  duties  prescribed  by  the  commissioners 
have  not  been  fulfilled  by  them,  their  acts  are  void,  and  should 
be  declared  void. 

4.  If  the  law  be  doubtful,  or  if  there  was  no  express  law, 
the  court  was.  bound  to  proceed  and  decide  according  to  law 

EwHSf  for  the  defendants. 

BuUard,  J.,  delivered  the  opinion  of  the  court 

The  |)etitioner  in  this  case,  alleges  that  the  defendants 
being  at  the  time  the  president  and  directors  of  the  Louisiana 
State  Insurance  Company,  were  constituted  a  board  of 
commissioners  to  superintend  the  opening  of  the  books  for 
the  subscription  to  the  capital  stock  of  a  new  corporation, 
created  by  act  of  the  legislature  of  the  27th  March,  1835, 
styled  the  Louisiana  State  Marine  and  Fire  Insurance  Com- 
pany; that  they  accepted  that  trust,  and  gave  public  notice 
in  the  newspapers  that  the  subscription  would  be  opened  on 
the  6th  of  April ;  that  the  plaintiff,  with  many  others,  were 
present  at  the  time  appointed,  and  offered  to  subscribe,  and 
pay,  at  the  time  of  subscribing,  twenty  dollars  on  each  share, 
as  required  by  the  charter,  but  that  their  offer  was  refused. 
He  further  alleges,  that  John  K.  West,  one  of  the  commis- 
sioners, at  the  very  moment  fixed  by  the  advertisement,  and 
without  announcing  that  the  books  were  opened  for  subscrip- 
tion, took  aside  the  books,  and  either  for  his  own  account,  or 
as  the  pretended  agent  of  others,  subscribed  for  almost  the 
whole  amount  of  the  capital  stock,  without  offering  to  all 
persons  present  the  least  opportunity  to  subscribe ;  that  the 
twenty  dollars  per  share,  as  required  by  the  charter,  was  not 
paid.     He  further  alleges,  that  the  hodks  were  not  regularly 

42 
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Eabtxut  Dtst.  opened,  accordiDg  to  the  true  intent  and  meaning  of  the 

Apni^  1836.    charter;  that  a  quorum  of  the  commissioners  was  never 

j^^jj^^xji^      present  to  superintend  the  subscription^  until  after  the  presi* 

_^*  dent  announced  that  the  subscription  was  filed  and  the  books 

BiBKCToaB     OF  closcd.     He  alleges  that  he  has  been  greatly  injured  by  this 

J^  eo/     illegal  conduct  of  the  commissioners,  and  deprived  of  a  right 

given  him  by  the  charter ;  that  fraud  and  deception  were 

employed,  contrary  to  the  true  intent  and  meaning  of  the 

act  of  incorporation,  to  deprive  him  and  others  of  that  right ; 

that  the  subscriptions  so  made  on  the  6th  of  April  are  null 

and  void. 

The  petition  concludes  with  a  prayer  that  a  writ  of 
mandamus  may  issue,  commanding  the  defendants  to  open  the 
bookstand  proceed  to  receive  the  subscription  of  the  capital 
stock,  according  to  the  charter,  and  to  show  cause  why  the 
subscription  thus  made  should  not  be  annulled,  and  for  such 
.further  relief  as  the  nature  of  the  case  may  require.   ' 

To  this  action  the  defendants  set  up  as  a  peremptory  excep- 

-.. .     tion,  that  the  charter  of  the  Louisiana  State  Insurance  Com- 

vi  pany  expired  by  its  own  limitation,  on  the  Ist  of  May,  18S5; 

"^'.^'  and  that  they  were  not  bound  to  act,  and  cannot  act  after  that 

time,  under  the  authority  given  by  the  second  section  of  the 
act  to  incorporate  the  subscribers  to  the  Louisiana  State 
Marine  and  Fire  Insurance  Company,  approved  on  the  37th 
March,  1835,  because,  by  the  express  provision  of  said  charter, 
the  books  of  said  company  could  only  be  opened  in  the  month 
'  of  April,. 1835,  and  under  the  superintendence  of  the  defend- 
ants, as  president  •  and  directors  of  the  Louisiana  State 
Insurance  Company. 

This  defence,  when  analysed,  amounts  to  this,  as  we 
understand  it,  that  the  defendants,  as  commissioners  under 
the  new  corporation,  are  fundi  officUs^  because  the  old  corpo- 
ration, of  which  they  were  president  and  directors,  had  ceased 
to  exist  at  the  time  they  filed  their  answer ;  that  being  no 
longer  president  and  directors,  they  are  no  longer  commis- 
sioners under  the  new  charter ;  and  that  the  time  for  opening 
the  books  Jias  past,  and  they  have  no  longer  any  authority 
to  act. 
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We  may  assume  it  as  an  undoubted  proposition,  that  in  the  Eastern  Dist. 
present  suit  the  defendants  do  not  represent,  in  any  manner,    ^P"^*  ^^^- 
either  of  the  two  corporations.     They  stand  before  the  court      lallakdb 
as  individuals  who  were  appointed  by  law  to  perform  a  certain  presid^  aud 
trust,  and  who,  according  to  the  allerations  in  the  petition,  »wkctob»     of 
and  not  denied,  assumed  to  act  in  fulfilment  of  that  trust,  by       iks.  co. 
finiving'  public  notice  within  the  time  specified  in  the  charter.       Wbere  the 

**         ^  *  *  presideDt      ana 

It  is  true,  they  were  the  president  and  directors  of  the  directors  of  a 
Louisisiana  State  Insurance  Cothpany,  but  when  they  ^p^^"^  com^ 
assumed  to  act  under  this  appointment,  they  did  not  act  in  n^io^ers     to 

,  rr  ^  J  perform  a   cer- 

that  capacity,  but  as  commissioners  to  receive  the  subscription  tain  trust,  they 
of  the  capital  stock  of  a  new  company  to  be  formed,  of  which  Opacity  ^aione^ 
the  future  subscribers  were  to  be  the  corporators.  No  ^b1e*^or?Sr 
judgment  is  asked  against  either  of  those  corporations,  but  acts  as  oommis- 

.   .1  I  A   A  X  •     •  sibners,       after 

against  the  persons  who  assumed  to  act  as  commissioners,  their  offices  of 
and  to  compel  them  to  proceed  in  the  performance  of  their  S^torThave^ex^ 
duties,  according  to  the  true  intent  and  meaning  of  the  act  pired. 
*of  the  legislature.  If  the  defendants  had  been  appointed  by  >y/^ 
name,  describing  t)iem  as  for  the  time  being,  president  and  '^'^y^^yfy 
directors  of  a  corporation  about  to  expire,  it  would  not  have  ^ 
been  doubted  that  the  trust  was  personal  to  them,  and 
the  addition  of  their  existing  quality  as  mere  iescnpiii 
personarum. 

The  second  section  of  the  act  incorporating  the  subscribers 
to  the  Louisiana  State  Marine  and  Fire  Insurance  Company, 
provides  that  subscriptions  for  the  capital  stock,  three 
thousand  shares,  shall  be  opened  at  New-Orleans,  in  the 
month  of  April  next,  under  the  superintendence  of  the 
president  and  directors  of  the  Louisiana  State  Insurance 
Company,  and  shall  continue  open  until  the  whole  of  said 
number  of  shares  shall  have  been  subscribed.  Acts  of  1835, 
jMige  59.  It  appears  to  us  clear,  that  while  acting  under  this 
appointment,  the  defendants  Could  not  bind  the  stockholders 
of  the  company  of  which  they  were  president  and  directors, 
and  that  the  two  corporations  are  wholly  independent  of  each 
other.  The  fourth  section  provides  that  the  subscribers  to 
the  said  insurance  company,  their  successors  and  assigns,  are 
created  a  body  politic.     If  there  were  no  subscribers,  there 
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-^Cisnav  Divr.  could  be  no  coqM>rator8  and  no  corporation^  and  the  commis- 

■^M^  ^^^    doners  were  to  open  the  books  for  the  purpose  of  receiving 

itLLAxnm     subseriplionB,  and  to  require  each  subecriber  to  pay,  at  the 

nnimarr  akd  ^'™®  ^  subecribing,  twenty  dollars  on  each  share,  and  secure 

toiBscroM    ot  the  payment  of  the  balance. 

xHi.  CO.  The  latter  part  of  the  exception  set  up  by  the  defendants. 

Where  com-  assumes  that  the  time  within  which  subscriptions  could  be 
to  open  books  of  received,  was  limited  to  the  mouth  of  April,  18S5,  and  that 
S^ro?*i«)m^  after  that  period,  the  commissioners  could  no  longer  open  the 
puij,  OD  a  eer-  books.  The  charter,  as  we  have  seen,  requires  that  the 
keen  them  open  books  shall  be  opened  in  April,  but  it  requires,  at  the  same 
wrbdmti^i  ^™^»  ^^^^  ^^®  subscriptions  shall  be  kept  open  until  the  whole 
^  time  within  of  the  number  of  shares  shall  have  been  subscribed.  We 
tokeep^ebooks  cannot  doubt  that  the  commissioners  were  authorised  to  act 
3f  exipf  M  to  aft«f  ^^  month  of  April,  if  they  had  commenced  to  act 
lu  commence-  within  that  month,  and  the  subscription  was  not  filled.  The 
conuniMionen  time  withiu  which  they  are  authorised  to  keep  open  the  sub- 
a^i'^'tEr'rohl  scripUon  is  unlimited,  except  as  to  its  commencement,  which 
•cripUon  it  fii-  wag  required  to  be  in  April.     If  they  did  not  cease  to  be  cora- 

led  aeooraingf  to  ^  * 

the  charter.        missiouers  when  they  ceased  to  be  the  president  and  directors 

of  a  corporation  which  had  expired,  they  continued,  in  our 
opinion,  to  be  so  until  the  subscription  was  filled. 
The  wrk  of  It  will  be  perceived,  that  we  confine  ourselves  entirely  to 
proTided  ftr,  to  the  question  of  law  presented  by  the  exception,  without 
(L  ^^w'^hM  in<l^^o&  i"^^  ^^^  merits  of  the  controversy,  and  whether 
MMgned  no  re-  any,  and  if  so,  what  remedy  remains  to  the  plaintiff,  supposing 
1^  Lea^^nfiA  &U  the  facts  alleged  by  him  to  be  true.  The  writ  of  numda- 
aild  "^tdTO*!*^  iiitM  which  is  demanded  in  this  case,  is  provided  by  the  Code 
quire  tome  mode  of  Practice,  in  all  cases  ^*  where  the  law  has  assigned  no 
wrong.  ^"^  ^  relief  by  the  ordinary  means,  and  where  justice  and  reason 

require  that  some  mode  should  exist  of  redressing  a  wrong, 
or  an  abuse  of  any  nature  whatever."  ^iek  8S0.  **  It  may 
be  directed  to  public  oflScers,  to  compel  them  to  fulfil  any  of 
the  duties  attached  to  their  ofiUce,  or  which  may  be  legally 
required  of  them."  Article  834.  Whether  the  plaintiff  be 
entitled  to  the  relief  sought  by  him,  is  a  question  which  we 
are  not  now  called  on  to  decide ;  but  we  are  of  opinion,  that 
there  is  nothing  in  the- exception  which  exempts  the  defend- 
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ants  from  an  inquiry  into  the  manner  in  which  they  have  Eaitbrh  Dmt. 
executed  the  trust  reposed  in  them,  and  that  the  court  erred    "^^  '^^- 
in  sustaining  it.  smoutt 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided'and  reversed ;  that 
the  exception  be  overruled,  and  the  case  remanded  for  further 
proceedings,  according  to  law,  and  that  the  defendants  pay 
the  costs  of  appeal. 


MOBS!  n*  AL. 


DUPOUR  VS.    MORSE    ET    AL. 

» 

irriAL   FROM  THS    FAEIBH   OOUET   fOE  THE   PAE18B  AND  CITY   0» 

irBW-OELBAMI. 

Where  Uie  notice  of  protest  is  left  with  a  black  man,  who  appears  to  be  a 
serrant  in  the  house  of  the  endorser,  and  who  stated  at  the  time  that 
the  latter  was  still  in  bed,  it  is  insufficient  to  bind  the  endorser. 

The  fact  of  the  endorser  taking  a  mortgage  from  the  maker  of  a  note,  to 
indemnify  him  against  loss,  does  not  dispense  with  due  and  legal  notice 
of  protest  for  non-payment,  to  be  given  by  the  holder. 

This  is  an  action  against  the  widow  and  only  son  and 
heir  of  the  late  Nathan  Morse,  to  render  them  liable  for  the 
amount  of  a  promissory  note,  endorsed  by  the  deceased,  and 
which  became  due  and  payable  after  his  death. 

The  defendants  admitted  the  signature  of  Morse,  and  their 
heirship ;  but  denied  that  they  were  liable,  for  want  of  legal 
notice  of  protest. 

The  parties  went  to  trial  on  this  issue. 

The  evidence  showed  that  the  note  in  suit  fell  due,  and 
payment  was  demanded  of  the  maker,  on  the  2d  day  of 
August,  1834,  and  it  was  protested  the  same  day  for 
non-payment. 
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Eactibii  Din. 

JS^Imlf  1836. 

IMJfVUA 


,  The  notary's  clerk  teslified,  that  on  the  4th  of  August, 
(the  Sd  being  Sunday,)  he  went  early  in  the  morning  to  the 
dwelling  house. of  the  late  Col.  Morse,  where  his  widow  and 
son  then  resided,  to  serve  the  notice  of  protest  of  the  note  in 
question ;  that  he  was  informed  by  a  black  man,  a  servant 
in  the  house,  that  all  the  white  persons  were  asleep.  He 
then  left  the  notice  with  the  black  man,  requesting  him  to 
deliver  it  either  to  Mr.  Morse,  the  son,  or  to  Mrs.  Morse,  the 
widow  of  the  deceased. 

He  further  states,  that  he  found  this  black  man  standing 
before  the  door,  where  he  had  knocked  several  times  for  a 
long  while.  This  man  seemed  to  be  a  servant  of  the  house ; 
he  was  the  only  person  who  came  after  the  witness  had 
knocked  at  the  door. 

It  further  appeared,  that  Col.  Morse,  when  he  endorsed 

■ 

the  note,  took  a  mortgage  on  property  of  the  maker,  to 
indemnify  him  against  any  loss  on  account  of  the  endorsement 
The  parish  judge  deemed  the  notice  of  protest  insufficient, 
and  gave  judgment  for  the  defendants.  The  plaintiff 
appealed. 


/.  Seghersy  for  the  appellant. 

MarH$if  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  note,  endorsed  by  the  late  N. 
Morse,  deceased.  The  suit  is  brought  against  the  widow 
lind  heir  of  the  deceased,  to  render  them  liable  for  his 
endorsement. 

The  defendants  resisted  the  demand,  on  the  ground  that 
Where  the  i^^^^^  was  no  legal  notice  of  protest.    Judgment  was  rendered 
noti-M  crf>rotert  [^  th^jj  favor,  and  the  plaintiff  appealed. 

black  man,  vho  -^  The  evidence  shows,  that  the  clerk  of  the  notary  who 
■er^  in  the  protested  the  note,  called  very  early  on  the  next  morning,  at 
dSI»°^o  S^  ^^^  *^^^®  ^^  ^^^  defendants,  and  left  the  notice  of  protest 
ted  at  the  time,  with  a  negro  boy,  who  told  him  they  were  still  in  bed.  The 
wastuu  in  bed,  plaintiff's  counsel  has  not  contended,  that  this  was  a  legal 
'*  bind't£**cn-  ^^^^^^>  especially  as  a  witness  has  deposed,  that  there  was 


to 
doner. 


not  at  that  time  a  black  servant  in  the  house. 
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He  has,  however,  shown,  that  the  maker  of  the  note,  at  eabterh  Dm. 
the  time  he  obtained  Morse's  endorsement,  gave  him  a  mort-    '^P^  ^^^' 
gage,  in  order  to  indemnify  him,  in  case  he  sustained  any       vuiuvb. 
loss  in  consequence  of  his  endorsement.  mobsett al 

It  is  contended,  that  as  the  endorser  was  secured  against 
any  loss,  there  was  no  necessity  of  giving  him  any  notice. 
This  may  be  the  case  where  a  creditor  is  secured  against  the 
effect  of  the  endorsement  by  the  receipt  of  a  sura  of  money, 
other  notes,  bills  or  property.  In  such  a  case  he  may  be 
viewed  as  having  undertaken  to  apply  the  money  he  received 
(or  that  which  the  notes,  bills  or  property  may  afford  him 
the  means  of  obtaining)  to  the  discharge  of  his  conditional 
obligation.  He  may  be  viewed  as  an  agent  who  has  under- 
taken to  pay,  and  though,  therefore,  cannot  be  said  to  be 
disappointed,  if  his  principal,  relyiug  on  the  performance  of 
the  obligation  of  his  friend,  takes  no  further  steps  for  the 
payment  of  the  note. 

But  here  the  endorser  received  nothing  but  a  mortgage  for  The  fact  ot 
his  indemnification.  He  might  well  expect  that  the  duty  \\^^  mm^Jge 
and  interest  of  the  maker  would  prompt  him  to  prevent  the  ^"*  ***«  maker 

*^         ^  *  of    a    note,    to 

protest  of  the  note.  He  knew  that  the  only  obligation  he  indemnify  him 
had  incurred  towards  the  holder  of  the  note,  was  to  pay  it  in  "S"'**'  dispen»e 
case  the  drawer  did  not,  and  after  bein&f  duly  and  leffally  ^'J^*?®"1?^ 

'  o         J  Q      J   g^  notice  of  pro- 

notified  of  the  failure  and  neglect  of  the  maker  to  take  it  up.  teat  fornon-pa^- 

Towards  the  latter,  the  endorser  incurred  no  obligation.  ^'Tby  the  hofd- 

The  mortgage  was  a  useless  paper  in  the  hands, of  the 

defendants.     The  inchoate  and  conditional  obligation  which 

resulted  from  the  endorsement,  never  became  perfect  and 

absolute.      The  endorser,  nor  those  who  represent  him  in 

this  case,  have  not  suffered,  nor  can  they  now  suffer  any 

injury,  for  the  indemnification  of  which  they  could  resort  to 

the  mortgage.     The  defendants  are  precisely  in  the  same 

situation,  as  they  would  be  if  no  mortgage  had  been  taken. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


er. 
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Hampton's  heirs  m«  barrett. 

APPEAL   FEOH  TBI   COURT  OV  TBS   riRST  JUPIOIAL   MfTRICT. 

The  pendency  of  a  Boit  in  the  United  Stttes  District  Court,  to  enforce  r 
demand  founded  on  a  contract  of  aale,  the  validity  of  which  is  attacked^ 
and  lU  reseiflflion  eought,  cannot  be  pleaded  aa  an  exception  to  another 
euit  in  the  etate  court,  between  the  eame  partiea,  for  a  eimilar  demand^ 
founded  on  the  eame  contract  of  tale. 

This  is  an  actioD  to  recover  two  annual  instalments  of 
interest,  amounting  in  all  to  twelve  thousand  ddlars,  which 
became  due  the  Ist  January,  18S5-6,  on  the  sum  of  <Mie 
hundred  thousand  dollars,  being  the  price  of  a  sugar  planta- 
tion and  slaves  sold  by  General  Wade  Hampton  to  one 
Le  Roy  Pope,  payable  in  twenty  years,  and  drawing  an 
annual  interest  in  the  mean  time.  The  plaintiff  allege  they 
are  the  widow  in  community  and  heirs  of  the  late  CSeneral 
Hampton,  and  that  the  defendant,  Thomas  Barrett,  has 
purchased  the  premises  from  Pope,  and  assumed  the  original 
obligations  and  payments,  by  which  the  latter  was  bound. 

The  defendant  pleaded  an  exception  to  the  plaintiffs*  suit, 
in  which  he  averred,  that  proceedings  against  him  had  been 
previously  commenced  by  the  ancestor  of  the  plaintiffs,  in 
his  lifetime,  in  the  United  States  District  Court,  for  the 
Eastern  District  of  Louisiana,  for  the  two  first  instalments  of 
interest  due  on  the  same  debt,  to  which  he  had  made  a  real 
and  valid  defence,  which, suit  was  still  pending,  and  that  he 
could  not  be  required  to  answer  to  the  present  action,  and 
which  he  prayed  might  be  dismissed. 

General  Hampton  having  died,  and  his  heirs  residing  in 
this  state,  brought  the  present  suit,  for  the  next  instalments 
of  interest,  which  became  due  in  the  state  court,  in  Jjanuary,. 
1836. 

The  suit  pending  in  the  United  States  District  Court,  and 
pleaded  as  an  exception  to  this,  was  commenced  by  Greneral 


OF  THE  STATE  OF  LOUISUNA. 


887 


haxfton's 

IIKIRS 

BARnnrr. 


Hampton,  in  his  lifetime,  then  a  resident  of  South  Carolina,  EAmRir  Din*, 
on  the  19th  of  April,  18S4,  claiming  the  two  first  instalments    »%</,  i836. 
of  interest,  on  the  contract  of  sale  in  question. 

The  defendant,  Barrett,  in  his  answer,  avers  the  land 
which  was  the  object  of  the  sale,  did  not  belong  to  Hampton ; 
that  he  (defendant)  had  been  disturbed  in  his  possession ; 
suits  had  been  commenced  against  him,  from  which  he  was 
in  danger  of  eviction ;  that  for  want  of  title  in  the  seller,  the 
said  sale  is  null  and  void,  and  should  be  rescinded. 

Upon  these  pleadings  and  evidence  the  district  judge 
sustained  the  exception,  and  dismissed  the  present  suit. 
The  [rfaintifis  appealed. 


PresUm,  for  the  plaintiffs. 

Pwce,  contra. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  claim  the  amount  of  two  years' 
interest,  on  the  price  of  a  plantation  and  slaves,  which  their 
ancestor,  in  his  lifetime,  sold  to  the  defendant's  vendor,  on  a 
credit  of  twenty  years,  with  interest  thereon,  payable  annually. 

The  defendant  resisted  the  demand,  and  prayed  for,  and 
obtained  a  dismissal  of  the  plaintiffe'  action,  on  the  allegation 
and  proof  that  the  ancestor  of  the  plaintifls  had,  before  his  death, 
instituted  suit  against  him  for  the  first  year's  interest  due  on 
said  sale,  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  in  which  he  had  made  a  good 
and  valid  defence :  "  that  this  suit  was  yet  pending  and  unde- 
cided, and  he  could  not,  in  the  meantime,  be  prosecuted  for 
arrears  of  interest,  afterwards  becoming  due,  or  accruing  on 
said  price  or  purchase,  until  a  decision  is  had  in  the  first 
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case. 

The  defence  was  pleaded  by  way  of  exception  to  the 
present  action ;  and  the  District  Court  sustained  the  excep- 
tion, and  dismissed  the  suit.  The  plaintifib  have  appealed 
to  this  court. 

43 
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KASTinif  Dirr.      We  are  called  upon  to  notice  the  fact,  that  our  learned 

^fnii,  1836.    brother  (Watts)  in  the  District  Court,  has  overruled  a  con- 

iiAMPTON'fl     stitution^  injunction,  and  we  are  quite  in  the  dark  as  to  the 

"il.**        grounds  of  his  judgment. 

BAHBSTT.         The  counsel  for  the  defendant  stated  in  this  court,  that 

the  interests  of  his  client  did  not  require  any  observation 

from  him. 

The  penden-      The  plaintiffs  have  an  indubitable  right  of  action  for  the 

5L°  "  United  ^^^^^  instalments,  or  years'  interest  now  due,  and  which  are 

suces    Dirtrict  the  object  of  the  present  suit.  '  This  riffht  of  action  cannot 

Court,  to  enforce  ,  .      -  .  i  •   ■     t 

ademaudfound-  be  cxerciscd  m  the  United  States  District  Court,  m  which  the 
of  Mic^UiTv^u  ancestor  of  the  plaintiffs  instituted  suit  for  the  first  instalments, 
atteck«r****^and  ^^  Y^^^^  interest,  when  they  became  due,  because  of  the 
its  reacissiou  chaugc  of  residence  of  the  parties.  It  is  true,  the  present 
b«"picAdedTs"iui  defendant  put  at  issue,  in  the  United  States  District  Court, 

SS^^sii^nn^t^  ^"  ^^^  ^^^  ^"^^  ^^®  "S*^^  ^^  ^^^  vendor,  or  ancestor^  repre- 
statc  court,  be-  sentcd  by  the  present  plaintiffs,  to  recover  on  the  considera- 

twcen  the  same 

parties,  for  a  tion  of  the  sale.  This  sale  was  alleged  to  be  null  and  void, 
fiundeVorS?e  ^^^  ^^^^  ^^  ^  rescinded.  The  allegation  there  made,  was 
same  contract  of  that  thc  vendof,  or  auccstor  of  the  present  plaintifis,  was 

without  tixle  to  the  thing  sold. 

The  suit  in  the  United  States  District  Court,  is  still 
pending,  undecided  and  not  even  yet  tried.  Until  the 
defendant  shall  have  pleaded  in  the  present  suit,  it  cannot  be 
assumed,  although  it  is  not  improbable,  that  the  same  issue 
will  be  presented,  as  in  that  case.  But  even  admitting  what 
it  is  premature  to  decide,  that  the  circumstance  of  this  case, 
presenting  an  issue  between  the  same  parties,  and  pending 
at  the  same  time  in  another  court,  would  suspend  the  action 
of  the  state  court,  the  plaintiffs  have  a  right,  nevertheless, 
to  institute  this  suit  and  proceed  therein,  until  the  issue  was 
made  up;  nay  afterwards,  to  prepare  the  case  for  trial,  and 
as  soon  as  a  decision  in  the  former  court  would  allow  them, 
to  proceed  to  trial. 

• 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
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reversed,  the  cause  re-instated,  the  defendant's  exceptions,  ^asterkt  Dist. 
overruled,  and  the  case  remanded  for  further  proceedings,    ^^/*"'^»  ^^^^- 
the  defendant  aiid  appellee  paying  the  costs  of  the  appeal. 


OUEBHIXR 

VS. 
LAJWBETB. 


6UERRIER   V8,    LAMBETH. 

■ 

APPEAL   PKOll    THB    PARISH   COURT   FOR   THE    PARISH    AND   CITY    OF 

NEW>ORLEANS.  , 

Where  a  party  is  sued  for  loss  and  injiirj  done  to  gfoods  by  his  slave,  the 
measure  of  damages  should  be  the  difference  between  the  value  of  the 
goods  before,  and  that  aAer  the  injury  done  to  them.  He  cannot  be 
made  liable  for  the  profit  the  plaintiff  (who  was  a  tailor)  might  have 
made  on  them  by  his  industry,  in  making  them  into  clothes. 

The  master  is  liable  for  the  acts  and  injuries  done  by  his  slave,  acting 
either  by  or  without  his  authority  or  order.  He  is  answerable  for  all  the 
damages  occasioned  by  the  offence  or  quasi  offence,  committed  by  his 
slave,  except  those  done  without  his  order,  in  which  case  he  may 
exonerate  himself  by  surrendering  the  slave  to  be  sold. 

This  is  an  action  for  damages.  The  plaintiff  alleges  he 
leased  a  store  from  the  defendant,  and  enjoyed  for  a  while 
the  uninterrupted  privilege  of  opening  his  door  and  windows 
into  the  back  yard  of  the  premises,  which  was  necessary 
to  the  enjoyment  of  the  benefits  of  his  lease ;  but  that  the 
defendant,  with  a  view  of  vexing  and  harrassing  him, 
illegally  ordered  one  of  his  slaves  to  nail  up  the  door  and 
windows,  who,  in  executing  this  order  in  the  absence  of  the 
petitioner,  upset  a  bottle  of  ink,  which  broke  and  fell  upon  a 
quantity  of  cloth,  ready  made  clothing,  wearing  apparel,  &c., 
and  caused  him  injury  and  damage  to. the  amount  of  six 
hundred  and  forty-one  dollars  and  fifty  cents,  according  to 
an  account  annexed,  for  which  he  prays  judgment,  with 
costs,  &c. 
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Bastbu  Dm.      The  defendant  pleaded  a  general  denial,  and  further 
.^prii,  1836.    averred  that  the  plaintiff  had  no  right  whatever  to  the  use  of 
the  back  yard,  and  that  in  insisting  on  entering  it  by  violence 
and  threats,  as  he  frequently  did,  he  trespassed  upon  the 
quiet  and  peace  of  his  lessor. 

Upon  these  issues  the  cause  was  submitted  to  a  jury, 
together  with  the  evidence  adduced  by  the  parties.  The 
jury  returned  a  verdict  "of  three  hundred  and  sixty-five 
dollars  and  fifty  cents,  for  the  plaintiff,  together  with  the 
damaged  goods."  From  judgment  rendered  thereon  the 
defendant  appealed. 

There  were  two  bills  of  exception  taken  to  the  charge  of 
the  parish  judge,  which  he  gave  to  the  jury,  and  his 
declining  to  charge  as  requested,  which  are  fully  set  forth 
in  the  opinion  of  the  court. 

Roseliut  and  Preaiuxy  for  the  plaintiff* 

1.  The  verdict  of  the  jury  was  rendered  agreeably  to  the 
law  and  evidence  of  the  case,  and  should  be  sustained. 

2.  The  opinion  of  the  parish  judge  was  correct,  and 
according  to  law,  in  refusing  to  charge  the  jury  as  prayed 
for  by  defendant's  counsel. 

3.  That  the  plaintiff  was  the  owner  of  the  goods  alleged 
to  have  been  damaged,  and  it  was  but  justice  to  allow  him 
the  value  of  them,  and  damages  for  his  disappointment. 

Conradf  for  the  defendant. 

The  defendant  prays,  that  the  judgment  rendered  against 
him  be  reversed,  on  the  following  grounds : 

1.  That  the  plaintiff,  not  being  the  owner  oif  the  goods 
alleged  to  have  been  damage^  and  not  having  paid  for  the 
flame,  has  no  right  to  sue  for  damages  that  may  have  been 
sustained  thereby. 

2.  That  the  damages  are  excessive. 

3.  That  the  judge  erred  in  refusing  to  charge  the  jury  as 
prayed  by  defendant's  counsel,  and  in  the  charge  which  he 
gave  them. 
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Btdlardy  J.,  delivered  the  opinion  of  the  court.  Eam-khn  Dist. 

This  action  was  instituted,  to  recover  from  the  defendant  "VfrU^isse. 
the  damages  he  alleges  he  has  sustained,  in  consequence  of 
the  defendant's  slave  knocking  down  a  bottle  of  ink,  which 
was  suspended  in  his  shop,  and  which  fell  upon  a  trunk  of 
goods,  and  stained  them.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff,  upon  which  the  court  having  rendered  a 
judgment,  the  defendant  appealed. 

His  counsel  has  called  our  attention  to  two  bills  of 
exception  in  the  record,  upon  which  he  relies  for  a  reversal 
of  the  judgment. 

By  the  fii'st  it  appears,  that  the  defendant  prayed  the  court 
to  instruct  the  jury,  that  if  the  defendant  was  responsible  at 
all,  it  was  only  for  the  difference  between  the  value  of  the 
goods,  before  they  had  sustained  the  damage  complained  of,  . 
and  their  value  afterwards,  and  further,  that  the  defendant 
was  not  liable  for  any  deterioration  of  the  goods,  after  the 
act  complained  of,  nor  did  the  goods  become  by  said  act  the 
property  of  the  defendant ;  but  the  court  refused  to  give  that 
charge,  and  told  the  jury  that  the  amount  of  damages,  if  any, 
which  the  plaintiff  w6uld  be  entitled  to  recover,  would  be  the 
loss  of  profits  which  he  might  have  made  from  the  goods,  as 
well  as  the  value  of  the  goods  themselves. 

We  are  of  opinimi,  the  judge  erred  in  refusing  to  charge 
the  jury  as  requested,  and  that  in  instructing  them  as  he  did,  Where »  pjir- 
he  laid  down  the  law  too  broadly.  It  appears  to  us,  that  the  iom  and  injury 
standard  of  damages  contended  for  by  the  defendant's  counsel,  Ju*  Sa^^  Ae 
is  the  correct  one,  and  that  the  damaged  property  did  not,  n»eM«ire  ^j^ 
by  the  act,  become  the  property  of  the  defendant,  and  at  his  the  differenoe 
risk.  If  the  court  meant  by  the  profits  which  the  plaintiff  ]ae^f^oo^gJ[^ 
mi^ht  have  made,  the  advance  for  which  he  miffht  have  ^2^* ,  *"*\  ?^^ 

°  ®  after  the  injury 

sold  them,  if  the  accident  had  not  happened,  then  it  cannot  done  ta  them. 
be  distinguished  from  their  value  according  to  the  proposition  ^eTabie  t 
of  the  plaintiff.  But  the  plaintiff  is  a  tailor,  and  if  the  judge  ^^in^fff^ho*! 
intended  to  convey  the  idea,  that  he  was  entitled  to  recover  a  tailor)  might 
the  additional  value,  which  his  labor  and  skill  might  have  them  by  hh 
given  to  the  goods,  we  think  his  charge  was  calculated  to  J^JJJJJ^'  ^^^^^ 
mislead  the  jury,  and  to  make  the  defendant  responsible  for  into  clothes. 
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CAgmK  DuT.  a  loss  of  profits,  which  he  might  have  made  by  bis  own 

Aprils  1836.    industry. 

GuiRRiER  ^^^  second  bill  of  exceptions  was  taken  to  the  refusal  of 
^-  the  judge  to  instruct  the  jury,  at  the  request  of  the  defend- 

The  master  is  ^^^^  counsel,  that  the  plaintiff  could  not  recover,  unless  it 
liable  for  the  was  proved  that  the  act  from  which  the  injury  resulted,  was 
done  hj  his  doue  by  the  order  and  authority  of  the  defendant,  or  with 
thw  by*or°wirhI  ^^^  knowledge  and  approbation,  and  that  even  his  subsequent 
"'^^lid  "'^^h"^  knowledge  and  approbation  of  such  act,  would  not  make 
answerable  for  him  responsible ;  but  the  court  charged,  that  the  master  was 
oecasioiied^y  responsible,  if  the  damage  had  been  caused  by  his  slave, 
an   offence   or  actine  either  by  or  without  the  master's  order.     We  are  of 

quoM      OTence,        .     ^  -     ^ 

committed  bj  Opinion  the  court  did  not  err.  The  Civil  Code  declares, 
those  done  iMri^- ^i^at  *Hhe  master  shall  be  answerable  for  all  the  damages 

whi^'^auKT'he  ^^^^^^si^"^^^  ^7  ^^'^  offeuce  or  qwui  offence,  committed  by  his 
vvKf  exonerate  slave,  iudependeut  of  the  punishment  iufiicted  on  the  slave.'' 
ren4ering^  "^  *S^ticle  180.  Except  in  the  case  in  which  'the  offence  was 
slave  to  be  sold,  committed  by  the  order  of  the  master,  he  may  exonerate 

himself  by  surrendering  the  offending  slave  to  be  sold. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  reversed,  and  the  verdict 
set  aside ;  and  it  is  further  ordered,  that  the  case  be  remand- 
ed for  a  new  trial,  with  instructions  to  the  judge,  to  abstain 
from  charging  the  juiy,  that  the  plaintiff  is  entitled  to 
recover,  if  any  thing,  the  loss  of  profits  which  he  might  have 
made  from  the  goods,  as  well  as  of  the  value  of  the  goods 
themselves,  and  not  to  decline  to  charge  them  according  to 
the  request  of  the  defendant,  as  set  forth  in  the  first  bill  of 
exceptions,  and  that  the  plaintiff  and  appellee  pay  the  costs 
of  appeal. 
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CHASE   V8.    MATOR   ET    AL. 

APPBAL    PROM   THE   COURT   OF   THE    FIRST   JUDICIAL   DISTRICT. 

Tho  case  of  the  corporation  receiving  runaway  and  offending  slaves  in  the 
city  jail,  and  working  them  in  the  chain  gang  on  the  streets,  is  in  thtf 
nature  of  a  bailment,  in  which  the  bailor  is  alone  benefited;  and  the 
corporation  is  only  bound  to  use  the  ordinary  vigilance  and  diligence  in 
keeping  them. 

Where  the  corporation  of  New-Orleans  received  a  runaway  slaves  and  put 
him  to  work  in  the  chain  gang,  on  the  public  streets,  and  he  made  his 
escape  from  the  guards,  and  it  was  in  proof  that  the  owner's  agent  was 
notified  of  it  the  pezt  day,  and  no  neglect  or  want  of  the  ordinary 
vigilance  appearing :  HeZd,  that  the  corporation  was  not  liable  for  the 
value  of  the  slave. 

This  is  an  action  against  the  mayor  and  aldermen  of  the 
city  of  New-Orleans,  to  render  the  corporation  liable  and 
recover  from  it  six  hundred  dollars,  being  the  alleged  value 
of  a  runaway  slave,  which  the  plaintiff's  agent  had  sent  to 
the  city  jail  for  safe  keeping,  and  who  escaped  from  the  city 
guards  while  working  on  the  streets. 

The  attorney  for  the  corporation  pleaded  a  general  denial; 
and  further  averred  that  a  certain  slave  named  Peter,  escaped 
from  the  police  jail  on  or  about  the  9th  day  of  August, 
1833,  without  any  fault  of  the  keeper;  the  said  slave  being 
employed  on  the  public  works ;  and  that  the  corporation  is 
not  responsible  therefor. 

The  facts  of  the  case  are  set  forth  in  the  following  opinion 
of  the  district  judge,  who  tried  the  cause  in  the  first  instance. 

^'  It  appears  that  Callender  &  Deblois  sold  the  slave  to  W. 
H.  Chase,  for  six  hundred  dollars,  on  the  8th  of  April,  1833. 
After  this  sale,  the  slave  was  allowed  to  remain  at  the  store 
of  Callender  &  Deblois,  but  having  run  away  and  engaged 
himself  on  board  of  a  steam-boat,  as  a  cook,  Deblois  sent  him 
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Rastxrit  Dist.  on  the  17th  July,  1833,  with  an  order  to  the  jail,  directing 

Aprils  t836.    i\^q  jailor  to  receive  the  boy  Peter,  belonging  to  Captain  W. 

caASK        H.  Chase ;  no  particular  instructions  were  given  in  relation 

MATOH  TST  AL.  ^ 

^^  On  the  29th  July,  1833,  the  boy  was  put  out  to  work  with 
the  chain  gang  along  with  fifty-seven  other  slaves.  He  had 
on  a  ball  and  chain  and  they  were  attended  by  six  keepers ; 
the  slave  was  put  out  to  work  in  this  way  till  the  8th  August^ 
1833,  on  which  day  he  made  his  escape,  but  in  what  manner 
and  under  what  particular  circumstances,  does  not  appear. 

^*  There  is  an  obvious  necessity  in  our  city  for  a  place  of 
depot  for  runaway  slaves,  and  for  a  place  of  confinement  and 
punishment  of  those  who  ofiend  their  masters.  The  corpo- 
ration ordinance  of  1817,  contained  in  the  Digest  of  1832» 
page  127,  provides  for  such  a  depot,  and  for  the  principal 
regulations  in  relation  to  it.  When  the  plaintifi'or  his  agent 
availed  himself  of  the  ordinance  to  send  his  slave  there,  be  is 
presumed  to  know  the  regulations  relative  thereto.  I  take  it 
for  granted,  therefore,  that  the  slave  was  properly  sent  out  to 
work  in  the  chain  gang. 

'^  The  only  question  is,  whether  the  corporation  is  bound  to 
show  an  escape  under  such  circumstances  as  to  exonerate 
them  from  responsibility ;  they  plead  an  escape  without  fault 
on  their  part,  and  to  sustain  it,  show  that  the  slave  was  ironed 
and  the  gang  of  fifty-eight  slaves  was  attended  with  six 
,  guards.  Were  the  defendants  bound  to  show  special  circum- 
stances of  escape  or  loss  of  the  negro,  such  as  would  exoner- 
ate them',  as  suppose  the  negro  from  hatred  of  life  had  jumped 
into  the  river  and  drowned  himself,  or  an  escape  under  such 
circumstances  as  no  reasonable  diligence  or  vigilance  could 
have  prevented  ? 

^^  The  question  is  not  without  itsd  ifficulties,  but  it  appears 
to  me  they  are  bound  to  show  such  special  circumstances  to 
exonerate  themselves.  It  does  not  appear  that  any  notice  of 
the  escape  was  given  to  the  plaintifi*  or  his  agent,  or  any 
attempt  made  to  recover  him.  It  is  not  a  case  for  damages 
beyond  the  value  of  the  slave,  which  I  considered  as  best 
proved  by  the  sale  price  in  April,  1833. 
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"  It  13,  therefore-,  considered  that  the  plaintiff,  William  H.  EiflTsitir  Dmr. 
Chase,  recover  from  the  defendants,  the  Mayor,  Aldermen    '^^^  ^^^* 
and  inhabitants  of  the  city  of  New-Orleans,  the  sam  of  six         chase 
hundred  dollars,  with  costs  of  suit.''  The  defendants  appealed. 


MATOB  ET'Hi 


Pmrct  for  the  plaintiff  con  tended*  that  there  was  no  error  in 
the  judgment  appealed  from ;  and  in  fact  no  cause  or  grounds 
for  the  appeal,  which  should  be  dismissed. 

2.  The  answer  alleges  the  escape  of  the  slave  without 
the  fault  of  the  keepers.  The  circumstances  are  to  be  shown 
by  the  corporation. 

S.  The  corporation  have  not  given  in  evidence  any  thing^ 
exculpatory ;  if  the  six  guards  were  enough  for  fifty-eight 
slaves,  the  boy  could  not  have  escaped  without  j9ome  negli* 
gence  or  the  existence  of  some  peculiar  circumstances  er 
events ;  if  they  were  not  enough  the  city  is  liable  for  the 
consequence. 

EusAs  for  the  defendants. 

1.  The  slave  of  the  plaintiff  was  committed  to  the  police 
jail,  to  be  dealt  with  under  the  ordinances  of  the  city. 

2.  The  jailor  had  a  right  to  employ  him  on  the  works 

of  the  city.     See  City  Lmws^  Digest  ({/"ISSl,  page  137,  arti'- 
cits  5  aadd  6.     He  could  only  be  received  on  condition  of 

being  so  employed.    ArtkU  6. 

S.  All  the  corporation  is  bound  to  do  in  relation  to  8lave» 

thus  committed,  is  to  have  them  properly  registered^  clothed 

and  fed,  and  provided  with  .proper  guards.    The  corporation 

is  not  bound  for  the  secret  escape  of  a  slave,  presumed  by  hi» 

commitment  to  be  a  runaway.    Jlrtick  5. 

4.  No  neglect  is  proved  on  the  part  of  the  servants  of  the 
defendants  in  relation  to  the  escape  of  the  eiave. 

5.  The  burden  of  proof  as  to  the  neglect  in  this  case  rests 
with  the  plaintiff.  The  difference  between  this  case  and  aa 
ordinary  bailment  is  obvious.  The  person  of  the  slave,  his 
commitment  as  a  punishment,  and  the  duty  of  the  jailor  to 
send  him  out  to  work,  quaUfy  the  obligations  of  the  defen- 

44 
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EkmawK  Dmt.  dants,  and  change   materialiy  the  presiunptions  of  law  ii> 
Jfirii,  1836.    ordinary  cases  of  bailment. 

cHAss  6.  Promulgation  is  not  necessary  to  give  effect  to  the  ordi- 

nances of  the  city.  The  laws  of  a  corporation  are  presumed 
to  be  known  to  the  corporators.  In  this  case  the  prinled 
ordinances  arc  a  sufficient  promulgation.  The  slave  of  the 
plaintiff  was  committed  under  them.  See  CUy  Ciiarter, 
section  6.     2  Moreat^s  iJigest, 

JUartin  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  plaintiff  claims  the  value 

of  a  slave  who  made  his  escape  while  employed  with  the 

chain-gang  on  the  streets,  under  the  direction  and  control  of 

the  corporate  authorities  of  the  city  of  New-Orleans.    Judg- 

n>cnt  was  rendered  against  the  corporation  for  the  value  of 

the  slave,  and  the  defendants  have  appealed  to  this  court. 

The  slave  in  question  was  a  runaway,  and  sent  to  the  cala- 
boso  or  city  jail  as  such,  without  any  particular  directions 

regarding  his  treatment,  his  character,  or  the  length  of  time 

he  was  to  stay. 

Three  days  afterwards  this  slave  was,  according  to  the 
provisions  of  oi^  of  the  city  ordinances,  sent  out  in  chains  to 
work  on  the  public  streets,  together  with  fifty-seven  others, 
similarly  situated,  attended  by  six  of  the  city  guards  as 
keepers,  whose  vigilance  he  eluded,  and  when  the  gang 
was  returned  in  the  e^ning  be  wa^  missing,  loaving  effected 
his  escape. 

The  district  judge  who  tried  the  cause  was  of  opimoo  the 
slave  was  properly  put  out  to  work,  according  to  the  city 
ordinance  of  1817,  (^Digest  of  City  Lam^  page  12^7,)  with 
the  chain-gang,  and  was  properly  secured  by  a  chain  and 
ball.  But  the  judge  further  decided  that  the  defendanlB 
ought  to  pay  his  value,  because  they  failed  to  prove  the  spe- 
cial circumstances  of  the  escape,  and  beca.tise  they  took  no 
steps  to  recover  or  reclaim  the  slave,  and  gave  no  notice  to 
the  plaintiff  of  his  having  made  his  escape. 

The  judge  in  the  first  instance  admits  the  obvious  neces- 
sity of  providing  a  place  in  the  city  for  the  confinement  and 
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punislimenl  of  runaway  and  oflfending  slaves.     Il  appears  e,aateks  Uubt. 
also  that  the  provision  made  by  the  city  ordinances  for  these    «^/>nV,  isae. 
objects  has  had  more  in  view  the  convenience  of  the  owners        ^^^^ 
of  slaves  than  the  increase  of  the  revenues  of  the  city.     And   mayor  xt  al. 
the  counsel  for  the  corporation  has  very  properly  observed  in  ji^J*'^  Oration 
argument,  that  if  (he  courts  consider  the  city  liable  for  the  receiving  runa- 

WHV  And  ofiend' 

value  of  the  slaves  sent  to  the  city  jail  for  safe  keeping,  and  log  slaves  id  the 
who  elude  the  vigilance  of  the  guards,  it  must  cease  to  ^Jorkin^tiuMnln 
receive  any  more  slaves  on  such  conditions.  ti't-*  chain-g^Rng 

••_ '  oil   tlic    sti^eets 

This  is  similar  to  a  case  of  bailment  in  which  the  bailor  is  is  in  the  nature 
alone  benefited,  as  the  city  authorities  receive  but  a  bare  ?|  *^hich°  Ae 
compensation  for  the  expenses  attending  the  keeping  of  {j****T  *?  ■*°**® 
slaves  thus  deposited  with  them.  the  corporation 

The  facts  of  the  case  show  that  the  slave  was  missing  in  uge^o^inaiy  v^- 
the  evening  of  the  8th  of  August,  1833,  and  on  the  next  day  »'i*°«f  »»**  ^3"" 

«=»       '  '  J   {^nce  in  keeping 

the  plaintifTs  agent  was  duly  notified  of  his  escape.  tiiem. 

Prom  all  the  facts  and  circumstances  adduced  in  proof  in  corporation  ^of 
this  case,  and  attending:  its  history,  no  evidence  was  required  New-Orieansre- 

o  J  7  I  ceivedarunaway 

of  the  defendants  to  show  the  particular  manner  in  which  siaye,  and  put 
this  slave  eluded  the  vigilance  of  the  city  guards  and  effected  in^  chain-^g, 
his  escape.  It  is  suflScient  that  the  plaintiff's  agent  had  ^^f^®  and*he 
timely  notice;  the  plaintiff  himself,  at  the  time,  was  residing  made  his  escape 
at  Pensacola.  If  any  steps  tending  to  the  discovery  and  i^rit^was  in 
reclamation  of  the  slave  could  be  made  available,  it  was  the  ^^^^^ ,  *^'  J?*t 

'  owner's      agent 

duty  of  the  agent  to  have  taken  them  in  time.  w««  notified  of 

it  the  next  day, 
and    no  neglect 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  LlI^^vfga^°J^ 
judgment  of  the  District  Court  be  annulled,  avoided  and  appearing:  Meid, 
reversed;  and  that  judgment  be  entered  for  the  defendants,  ration  vas  not 
with  costs  in  both  courts.  lltof  Ka;^ 
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J^/ril,  1836. 
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APPBAL  PEOM  TBI   PAIIBB   COOBT  FOE  TBB   PAftIBB  ANB  CITY   OP 

NBW-ORLBANS.     . 

An  action  for  the  broach  of  a  contract  of  passage  made  by  the  wife  with 
the  captain  of  a  ship,  will  be  considered  as  persona]  under  the  article 
107  of  the  Code  of  Practice,  in  which  the  husband  has  the  right  to 
prosecute  and  recover  damages  in  his  own  name. 

This  is  an  action  for  damages.  The  plaintiff  alleges  bis 
wife  Eliza  Holmes  contracted  with  6.  W.  Holmes,  com- 
mander of  the  ship  Princess,  on  the  15th  November,  1882,  for 
her  passage  from  Liverpool  to  New-Orleans,  on  certain  terms 
and  conditions.  The  husband  who  sues,  alleges  further, 
that  the  defendant  violated  the  terms  of  his  contract  with  his 
wife,  for  which  he  claims  one  thousand  dollars  in  damages. 
This  case  was  before  the  Supreme  Court  in  1834.  See  6 
lAmsiana  RepartSy  463. 

On  the  return  of  the  case  to  the  Parish  Court,  it  was  again 
submitted  to  a  jury  on  additional  testimony  as  stated  in  the 
opinion  of  the  court  thereon.  The  jury  returned  a  verdict  of 
five  hundred  dollars  in  favor  of  the  plaintiff,  from  which  the 
defendant  appealed. 

Prestcn  for  the  plaintiff,  denied  that  there  was  any  error  in 
the  verdict  or  judgment  appealed  from.  It  related  principally 
to  questions  of  fact,  which  were  fully  made  out  by  the 
evidence. 

3.  The  exception  to  the  mode  of  issuing  the  commission, 
and  taking  the  evidence  under  article  430  of  the  Code  of 
Practice,  applies  only  to  witnesses  who  are  about  to  depart, 
and  not  to  this  case.  This  was  a  non-resident  witness  about 
to  leave  the  state,  for  which  the  Code  of' Practice  does  not 
require  an  affidavit. 
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3.  The  affidavit  is  only  required  for  the  judge,  jFind  not  Easters  Dist. 
the  party.     Notice  is  all  he  can  require.     If  the  witness    -^/»^»  >836. 
resides  out  of  the  state,  it  is  presumed,  or  prime  facie^  that  he        holmks 
will  leave  before  trial.  ^  holWis. 

4.  Besides,  in  this  case,  the  evidence  was  taken  a  second 
time  on  affidavit,  motion  and  commission.  It  was  taken 
both  ways  and  in  the  legal  form. 

5.  It  was  read  from  the  commission  executed  by  parole,  and 
could  have  no  other  effect  on  the  jury  than  if  read  from  the 
commission. 

6.  The  testimony  of  Holbrook  which  was  not  objected  to, 
and  regularly  taken ;  and,  indeed,  all  the  witnesses  fully  sus- 
tain the  verdict.  The  appeal  is  evidently  frivolous  and 
should  be  dismissed  with  ten  per  centum  damages. 

# 

T.  Sliddl  for  the  defendant. 

1.  This  action  should  not  have  been  sustained.  The 
husband  alone  cannot  bring  it,  and  the  exception  to  his  right 
to  sue  was  improperly  overruled.  Code  of  Praeticey  article 
107. 

2.  The  testimony  of  Hall  and  Holbrook,  taken  under  com* 
mission  was  improperly  admitted  to  be  read.  It  was  illegally 
taken.  1st.  Because  no  affidavit  was  filed  previous  to  the 
issuing  of  the  commission.  Code  of  Praeticey  article  430. 
2d.  That  there  was  no  order  of  court  for  the  issuing  of  the 
commission.  3d.  That  the  notice  was  for  an  unseasonable 
time,  being  for  half  past  eight  in  the  morning,  and  before 
ordinary  business  hours.  4th.  That  the  judge  does  not  state 
in  his  certificate  that  the  witnesses  were  examined  at  the 

hour  fixed,  at  which  time  only  the  party,  even  if  properly  ' 

notified,  was  bound  to  attend.  5lh.  If  the  article  of  Code  of 
Practice  cited,  does  not  refer  to  such  a  case  as  the  present, 
then  the  court  had  no  authority  at  all  to  issue  commission. 

The  verdict  is  contrary  to  evidence. 

3.  The  conduct  of  the  captain  was  justified  by  plaintiff's 

conduct,  which  was  imprpper  and  subversive  of  the  discipline 
of  the  ship. 


HOUfSS. 
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BijiTKiiN  Dm.       Bidlard  J.,  delivered  the  opinion  of  the  court. 
Aprils  1836.         ^]^\g  ^.jjgg  yfr^^  before  us  at  the  May  term,  18S4.     (See 

Boucu  6  Louisiana  Reports,  463.)  It  was  then  remanded  for  a  new 
trial.  On,  a  subsequent  trial  the  jury  found  a  verdict  for 
five  hundred  dollars,  in  favor  of  the  plaintiff,  and  the 
defendant  has  appealed. 

His  co.unsel  relies,  for  a  reversal  of  the  judgment,  on  a  bill 
of  exceptions  in  the  record,  on  an  exception  to  the  right  of 
the  husband  to  institute  this  action  in  his  own  name,  which 
was  overruled  by*  the  court,  and  on  the  ground  that  the 
verdict  is  contrary  to  law  and  evidence. 

The  bill  of  exceptions  was  taken  to  the  admission,  by  the 
court,  of  the  depositions  of  Holbrook  and  Hall,  which  were 
objected  to,  on  the  ground  that  the  commission  issued  irre- 
gularly ;  that  reasonable  notice  was  not  given  of  the  time 
and  place  of  taking  the  depositions,  and  finally,  that  it  does 
not  appear  that  the  depositions  were  taken  at  the  time  and 
place  specified  in  the  notice. 

We  do  not  think  it  necessary  for  a  just  decision  of  this  case 
to  examine  the  questions  raised  by  this  bill  of  exceptions, 
because  it  appears  by  the  statement  of  facts,  that  the  testi- 
mony of  one  of  the  witnesses,  Holbrook,  taken  on  commission 
before  a  different  commissioner,  was  read  in  evidence  with- 
out objection,  and  the  deposition  is  in  the  record.     It  was, 
therefore,  quite  immaterial  whether  the  other  commission 
was  correctly  executed  or  not,  as  relates  to  the  testimony  of 
Holbrook ;  and  as  the  witness  Hall  testifies  to  the  same  facts, 
the  breach  of  a  and  uo  attempt  has  been  made  to  impeach  the  credibility  of 
X^r^J%  Holbrook,  we  cannot  suppose  that  the  rejection  of  Hall's 
the  wife  with  the  deposition  would  have  varied  the  result  of  the  trial. 

captain  of  a  ship,        \  .  /.    .         ,    . 

will  be  consider-  In  support  of  the  exception  to  the  competency  of  the  plain- 
umier  tE^Mt?de  ^'^  ^^  maintain  the  action  in  his  own  name  the  defendant 
107  of  the  Code  felies  on  article  107  of  the  Code  of  Practice. 

of    Practice,   >»-_,,.,,, 

which  the  bus-  That  article  declares  that  husbands  have  under  their  con- 
right  to^rosc-  ••fol  ^h®  personal  and  possessory  actions  to  which  their  wives 
cute  and  recover  g^j.^  entitled;  therefore  they  can  proceed  judicially  and  in 
own  name.         their  own  name,  for  whatever  relates  to  the  preservation  of 
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the  dotal  property,  as  well  as  to  the  recovering  of  the  debts  Kabteiwi  Dm, 
due  them,  these  being  under  their  administration;  but 'the    *^^^^>  t836. 
real  actions  of  the  wife  must  be  brought  by  her.     This  article 


MAC.4BTT 

VS, 


establishes  a  clear  distinction  between  the  personal  and  real  j^q^j^^^  Ish'r. 
^tions  of  the  wife.  This  must  be  considered  either  as  the 
personal  action  of  the  wife,  or  as  resulting  from  the  violation 
of  a  contract  made  during  the  existence  of  the  marriage,  with 
the  consent  of  the  husband,  and  consequently  regarding  the 
communijy,  and  in  either  case  the  husband  has,  in  our 
opinion,  a  right  to  prosecute  it  in  his  own  name,  and  the 
exception  was  properly  overruled. 

On  the  merits,  the  matter  was  submitted  to  a  jury,  and  in 
our  opinion  the  evidence  in  the  record  fully  justifies  the 
verdict. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  nflTirmed,.  with  costs. 


MACARTY   V8.    BONd's    ADMINreTRATOR. 
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A  mortgage  which  is  not  recorded  in  the  parish  where  tlic  property  is 
situated,  until  afler  the  death  of  the  mortgagor,  cannot  have  effect 
against  his  other  creditors  who  arc  such  at  his  death. 

a 

An  administrator  is  without  capacity  to  purchase  property  at  the  sale  of  a 
succession  administered  by  himself;  and  it  is  equally  clear  he  cannot  do 
so  by  means  of  an  agent  or  person  interposed  for  that  purpose. 

An  opposing  creditor  may  attack  a  sale  of  property  of  an  estate,  as  being 
illegally  made  to  the  administrator^  without  alleging  fraud  and  injury  to 

'  himself,  when  the  evidence  shows  that  in  fact  no  contract  of  sale  exists 
for  want  of  parties  capable  of  contracting. 
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EAsmir  Di«T.  '^^^  general   rule  is  that  written  titlM  form  fall  and  concloaive  proof 

^pril,  lSd6.         between  the  parties.    But  whore  a  third  person  alleges  nullity  of  a  salo 

~~~~~  for  some^  cause,  parole  evidence  is  admissible  under  such  allegation. 

^-     ,       It  is  no  objection  to  the  competency  of  a  witness  that  he  may  be  expoeed 

in  the  coarse  of  his  examination,  to  have  questions  propounded  to  hinit 

Ihe  answers  to  which  might  subject  him  to  a  criminal  prosecution.    It  is 

his  priTilege  to  decline  answering  them. 

This  case  comes  up  on  an  opposition  to  the  tableau  of 
distribution,  made  out  and  filed  by  Narcisse  Landry, 
administrator  of  the  estate  of  Francis  A.  Bond,  deceased. 

L.  B.  Macarty  the  opposing  creditor,  made  opposition  to 
the  sale  of  a  tract  of  land  and  slaves,  which  was  adjudicated 
to  H.  Treille  at  the  second  sale,  for  one  thousand  eight 
hundred  dollars,  and  put  down  on  the  tableau  as  having 
been  sold  for  that  sum.  The  opponent  alleges,  it  was 
adjudicated  nominally  to  Trielle,  but  in  fact  for  the  benefit 
of  the  administrator,  which  renders  the  sale  illegal,  the  latter 
having  no  authority  to  purchase  at  the  sale  of  an  estate 
administered  by  him,  either  directly  or  indirectly.  He  prays 
that  the  sale  be  declared  null,  and  the  property  decreed  still 
to  belong  to  the  succession  of  Bond,  and  that  the  adminis- 
trator pay  one  thousand  dollars  in  damages.  Treille  was 
called  and  examined  as  a  witness  by  the  administrator,  and 
his  testimony  excepted  to.  He  had  a  conversation  with  the 
administrator  before  the  sale,  who  told  him  the  land  and  this 
slave  had  been  offered  several  times,  and  no  sale  effected ; 
that  lie  could  not  purchase  himself,  although  one  of  the 
largest  creditors;  he  told  witness  to  purchase  it,  and  he  did  so 
with  the  intention  of  selling  to  the  administrator.  He  never 
gave  his  notes,  &c. 

The  opponent  further  alleges  that  he  is  a  mortgaged  and 
privileged  creditor  of  the  estate  administered  by  Landry,  for 
the  sum  of  five  thousand  five  hundred  dollars,  due  the  9th  of 
April,  1834;  secured  by  a  mortgage  on  the  estate  of  the 
deceased,  in  the  parish  of  Ascension,  and  a  pledge  of  sixty 
shares  of  Union  Bank  stock  attached  thereto,  by  public  act 
passed  before  Octave  De  Armas,  in  the  city  of  New-Orleans, 
the  6tli  of  April,  1833.     This  mortgage  was  not  recorded  in 
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the  parish  of  Ascension  until  after  the  death  of  the  mortgagor.  Eutuoi  Dm. 
The  judge   of  probates  decided  that  the  first  ground  of    *%»'A  tg^C- 
opposition  could  not  be  sustained,  because  the  mortgage  of      macabtt 
the  opponent  was  not  recorded  until  four  months  after  the  aora'riDM'a. 
succession  of  Bond,  the  mortgagor,  was  opened.     Lomsiana 
Code,  artick  3327. 

That  the  second  branch  of  the  opposition  could  not  be 
sustained,  because  H.  Treille,  the  vendee  or  person  to  whom 
the  land  and  slaves  was  adjudicated,  was  not  before  the  court 
a  sa  party.  M^Combs  vs.  IhaJbar  et  al.  3  Louisiana  RepartSf 
517.     Macarty,  the  opponent,  appealed. 

Morphyy  for  the  appellant. 

•S.  and  /.  Seghersy  for  the  administrator  and  appellee. 

1.  The  opposing  creditor  and  appellant  cannot  attack  the 
legality  of  the  sales  made  in  this  case,  under  pretence  of  said 
sales  being  made  to  the  administrator  of  the  estate,  when  on 
the  face  of  the  papers  they  appear  to  have  been  made  to  H. 
Treille,  unless  he  first  shows  that  said  sales  were  made  in 
fraud  of  his  rights  as  creditor,  and  that  he  has  suffered 
damages  as  a  consequence  of  said  alleged  illegality.  Louinana 
Code,  articles  1964,  1965  and  1973. 

2.  He  has  no  right  of  ownership  to  the  property  sold,  only 
a  general  jus  in  re,  the  kind  of  pledge  on  that  property  as 
well  as  on  all  the  other  property  of  the  estate  of  F.  A.  Bond^ 
which  he  has  in  common  with  all  the  other  creditors  of  the 
estate,  according  to  the  Louisiana  Code,  artick  3150. 

3.  No  damages  have  been  proved  to  have  resulted  from 
the  sales  attacked  as  illegal.  The  property  could  not  at  the 
time  of  sale  have  brought  a  higher  price,  than  the  price  for 
which  the  same  was  sold,  and  which  is  carried  to  the  credit  of 
the  estate. 

4.  The  sales  made  to  H.  Treille,  cannot  be  declared  null 
and  set  aside  in  this  case,  the  vendee  not  being  a  party  to 
Ihe  suit.  The  opposition  necessarily  resolves  itself  into  a 
claim  for  damages,  and  none  are  proved.  3  Louisiana 
Reports,  517,  521,  522. 

45 
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EAmuiN  DftT.       5,  The  mortgage  in  favor  of  L.  B.  Macarty,  not  having 

^pril,  1830.     jj^^^  recorded  until  after  the  succession  of  F.  A.  Bond  was 

XACAETT      opened,  has  no  effect  against  the  other  creditors  of  the  estate, 

^VD^  avm'b.   said  estate    having  been    accepted    under  the    benefit  of 

inventory,  and  being  insolvent.    Lotimana  Code,  artick  3327. 

Bfdlairdy  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  appellee,  acting  as  administrator  of  the 
succession  of  F.  A.  Bond,  deceased,  filed  a  tableau  of  distri- 
bution, to  which  Macarty,  a  creditor,  made  opposition  on  two 
grounds:    1st.  That  the  claim  of  the  opponent  against  the 
estate,  was  set  down  as  a  simple,  and  not  as  an  hypothecary 
debt;  and  2d.  That  Landry,  the  administrator,  was  himself 
the  purchaser  of  the  land ;  and  the  slave  Charlotte  and  her 
child,  nominally  adjudicated  to  Hubert  Treille.     That  the 
sale  of  said  land  and  slaves  is  null,  and  they  still  form  a  part 
of  the  estate  of  Bond,  and  are  subject  to  be  administered  as 
such. 
A   mortgage      With  respect  to  the  first  ground  of  opposition,  we  are  of 
J^^"  .^°^  5^^  opinion    the    court    below  did    not  err    in    overruling   it. 
pariih  where  the  Macarty's  mortgage  was  not  recorded  in  the  parish  where 
SeSTuntU  after  the  property  is  situated,  until  after  the  death  of  Bond,  and 
thedeath  of  the  according  to  article  3327  of  the  Louisiana  Code,  it  can  have 

mortgagor,  can-  »  '  ^ 

not  have  effect  no  effect  as  a  mortgage  against  the  other  creditors  of  the 

against  his  other    i  j  o         o 

creditors,    who  deceased. 

d^thl*''^  "^  ^**      '^  relation  to  the  pretended  sale  of  the  plantation  and 

slaves,  the  price  of  which  forms  the  first  item  in  the  tableau, 

the  evidence  in  the  record  shows,  that  H.  Treille,  to  whom 

the  property  was  adjudicated  at  the  public  sale,  was  acting 

An   adminis-  ^^^  Landry,  thc  administrator;  that  he  was  nothing  more 

trator  18  without  ^jj^n  a  person  interposed,  for  the  purpose  of  divestinff  thc 

capacitj  to  pur-  ^  r  '  r      r  o 

chasQ  property  estate  of  the  title  for  the  benefit  of  Landry.  It  is  admitted, 
sucoession  ad-  ^hat  the  administrator  is  without  capacity  to  purchase  at  the 
Emsd^^and  ^it  ®^^^  of  the  estate,  administered  by  himself;  and  if  he  cannot 
is  equally  dear  validly  purchase  for  himself,  it  appears  to  us  equallv  clear, 

he  cannot  do  so  ^,     ,  /^   *^  ,  ,  \:  *         '     . 

by  meaos  of  an  tbat  he  cannot  do  so  by  means  of  an  agent  or  person  inter- 
iSteroo^JT^'^for  P*>8ed  fo^  that  purpose.  With  this  evidence  before  us,  we 
that  purpose.      are  bouud  to  Bgiy,  that  in  our  opinion,  the  estate  of  Bond  has 
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not  been  legally  divested  of  title.     The  evidence  of  this  fact  Eastibh  Dot. 
comes  from  the  nominal  purchaser  himself,  who  does  not    ^^^^  ^^^' 
pretend  to  Have  acquired  any  title,;  who  disclaims  on  oath,^     kacabtt 
any  pretension  to  the  property,  and  against  whom  it  would,  ^ovd^Tahu^wl 
therefore,  be  nugatory  to  misstate  any  proceedings. 

But  it  is  contended,  that^  the  opposing  creditor  cannot 
attack  the  legality  of  the  sales,  in  this  case,  under  pretext 
that  the  same  were  made  to  the  administrator,  when  on  the 
face  of  the  papers  they  appear  to  have  been  made  to  H. 
Treilie,  unless  he  fii*st  shows  said  sales  were  made  in  fraud 
of  his  rights  as  creditor,  and  that  he  suffered  damages  in  An  opponng 
consequence  of  such  alleged  illegality ;  and  he  relies  on  arti-  ^^^^  ^l  *of 
cles  1964,  1966  and  1973,  of  the  Civil  Code.     We  cannot  property  of  an 

estate,  as  beings 

assent  to  this  proposition.  The  question  here,  is  not  whether  uiegaiiy  madeto 
a  sale  ought  to  be  avoided  as  fraudulent,  but  whether  a  con-  U^^  without^- 
tract  of  sale  is  shown  to  exist.    Without  parties  capable  of  |er»Kf«ad  and 

*  *  iniuiy    to   mm- 

contracting,  there  can  be  no  contract ;  without  a  vendee  sdf,  when  the 

11^  1.      *         .V  •  1  Tx^  jf       '    •        evidence   shows 

capable  of  purchasmg,  there  is  no  sale.  vVe  are  of  opinion  that  in  faet  no 
there  has  been  no  sale  of  the  property,  because  the  adminis-  ^i^^Vor^wfe 
trator  is  incapable  of  purchasing,    either   directly   or  by  o(  parties  capa- 

.    ^  .,.  -      ^,  .    ,  hie  of  oontraet- 

mterposition  of  a  third  person.  ing. 

If  the  question  before  ihe  court  were,  whether  a  party  in 
possession,  under  the  purchase,  could  be  condemned  to  sur- 
render the  property  without  being  made  a  party  to  the  suit, 
there  would  be  much  force  in  the  further  argument  of  tJbe 
appellee,  in  support  of  which  he  relies  on  the  case  of  Dunbar 
vs.  M^Combs.  3  Loumana  Reports^  617.  But  that  case 
was  very  different  from  this.  In  that  case,  suit  was  brought 
to  annul  certain  proceedings  and  alienations  alleged  to  have 
been  conducted  under  a  void  authority,  and  the  purchasers  of 
the  property  were  not  made  parties.  In  the  present  case,  if 
there  w;as  any  purchaser,  it  was  the  administrator  of  the 
estate,  and  Treilie,  who  was  the  nominal  vendee,  is  produced 
as  a  witness,  and  disclaims.  But  the  testimony  of  Treilie 
was  objected  to,  on  the  ground  that  parole  evidence  cannot 
be  introduced  to  contradict  a  written  act  of  transfer  of 
immoveable  property ;  and  also,  that  the  witness  was  incom- 
petent to  testify,  as  he  might  criminate  himself.     A  bill  of 
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EAimv  DitT.  exceptions  was  taken,  upon  which  the  appellee  relies  in  this 

^prii,  1836.    court.     We  think  the  court  did  not  err,  in  admitting  the  evi- 

MovrtLmuT  dence.     The  general  rule  is,  that  written  titles  form  full  and 

FT  Ai.,  f.  p.  o.    conclusive  proof,  between  the  parties ;  but  in  this  case,  a  third 

nsRBs,  f.  m.  0.  person  alleges  nullity,  and  we  think  parole  evidence  admis- 

niiciMhlt¥^  sible,  under  such  an  ^allegation.     The  witness  when  sworn, 

ten  titles  form  was  certainly  not  bound  to  answer  any  question  which  might 

full  and  eonclu-       i*^i'^  ..,  .  «.•.   •  i_*^- 

nre  proof  be-  subject  him  to  a  Criminal  prosecution,  but  it  is  no  objection 
UeT^but  wSere  ^  ^^®  competency  of  a  witness,  that  he  may  be  exposed  in 
a  third  nerson  the  course  of  his  examination,  to  have  questions  propounded 
a  flSie  for  iQine  to  him,  the  auswer  to  which  might  criminate  him.  It  is^his 
eridenee  Fs^ad!  P^vilcge  when  such  questions  are  propounded,  to  decline 
miwibie   under  answering,  and  to  claim  the  protection  of  the  court* 

aueh  allegation.        ,wr..i    T-       .  <.   ■  ..       .    .  i         i 

It  is  no  objee-  With  this  vicw  of  the  case,  we  are  of  opimon  that  the  op- 
tletei^B  ^^  r™'  P^*^'^*^  ought  to  have  been  sustained,  as  to  the  first  item  of 
vitneBs,  that  he  the  tableau;  and  the  land  still  considered  as  belonging  to  the 
in^tiie^cooi^'or  estate,  and  subject  to  be  administered,  according  to  law,  for 
hisexamination,  ^^  benefit  of  the  Creditors. 

to  have  questions 
pil^pounded     to 

to  which  might  It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
'S'^'lL^^^ri^  judgment  of  the  Court  of  Probates  be  reversed,  that  the  op- 
cution.  It  is  his  position  to  the  first  item  in  the  tableau,  on  the  ground  that 
dine  answering  the  land  and  slaves  are  still  the  property  of  the  estate,  be  sus- 
tliem.  tained,  and  that  the  case  be  remanded  for  further  proceed- 

ings according  to  law,  the  appellee  paying  the  costs  of  this 
appeal. 


MONTREUIL   ET   AL.,  f.   p.   C.   VS.    PIERRE,   f.    m.    C. 

APPEAL    FROM   THE    COURT    OF   PROBATES    FOR    THE    PARISH   AND  CITT   OF 

NEW-ORLEANS. 

If  no  original  whatever  of  a  notarial  act  can  be  fonnd  in  the  office  of  the 
notary,  a  copy  certified  by  him,  with  his  seal  appended,  would  still  be 
Admissible  in  evidence,  and  have  effect,  because  it  must  be  presumed 


PISRRE,  f.  m.  c. 
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from  the  official  character  of  the  notary,  to  bo  a  copy  of  an  original,  BASTknir  Dist. 
which  once  existed.  ^pril,  1836. 

The  loss  or  destruction  of  the  original  act  will  rather  be  presumed  or       mostreuu. 

*  '^  £TAL.,  I.  p.  O. 

supposed,  than  that  the  notary  was  guilty  of  forgery,  in  giving  a  certified  vt.^ 

copy  of  an  act  that  never  existed. 

Where  a  person  of  color  alleges  he  is  free,  and  has  been  so  for  many  years, 
he  will  be  allowed  to  avail  himself  of  any  legal  evidence  in  his  favor, 
under  this  plea,  without  being  bound  by  the  pleadings  to  specific  proofs. 

This  suit  was  instituted  by  Bazile  Montreuii  alias  Bazile 
D§de  and  Charlotte  his  wife,  and  Jeanne  Ded6,  f:  p.  c,  to 
recover  the  estate  of  one  Francois  Montreuii  alias  Louis 
D§d6.  They  allege  thatlhey  are  the  only  ligitimate  brother 
and  sister  of  the  deceased  Louis  D6de,  but  that  one  Charles 
Pierre,  a  negro,  claims  the  estate,  in  virtue  of  a  nuncupative 
will,  purporting  to  have  been  made  the  13th  of  April,  1834, 
in  which  he,  the  said  Pierre,  is  instituted  sole  and  universal 
heir  and  legatee,  and  testamentary  executor  of  said  will, 
which  has  been  ordered  to  be  executed  accordingly  by  the 
Court  of  Probates.  The  plaintiffs  further  allege,  that  the 
said  will  is  null  and  void,  because  being  only  attested  by 
three  witnesses,  and  one  of  them  not  residing  in  the  parish, 
at  the  time  of  signing.  2.  That  Charles  Pierre,  the  pre- 
tended legatee  and  testamentary  executor,  was  born  a  slave, 
and  has  never  been  legally  emancipated. 

They  pray  that  the  will  be  annulled;  the  order  for  its 
execution  rescinded ;  that  they  be  declared  t^e  legal  heirs, 
and  Charles  Pierre  be  directed  to  surrender  the  estate  of  the 
decedent  into  their  hands. 

The  defendant  pleaded  the  general  issue,  and  also  set  up 
his  claim  under  the  will,  and  that  he  had  accepted  the 
succession  of  the  deceased.  He  further  averred,  that  he 
was  free,  and  had  been  in  the  constant  enjoyment  of  his 
freedom  for  the  last  twenty-four  years,  and  more.  He  avers 
that  the  will  is  valid,  and  prays  that  he  be  dismissed  with 
his  costs. 

In  a  supplemental  petition  the  plaintiffs  further  alleged, 
ihat  the  bequest  made  in  the  will  to  Charles  Pierre  was 
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BAanM  Din-,  simulated,  and  a  subelitution   for  the  benefit  of  certun 

■%*A  1836.    natural  children  of  the  testator,  &c.,  which  rendered  the 

MOHTixun.     provisions  of  the  will  nuU,  as  being  illegal  and  forbidden 
WAL^f.p.o.    bylaw. 

pxsui,  f.  m.  c      The  defendant  died  soon  afterwards,  and  the  suit  was 

carried  on  against  his  surviving  wife  and  widow,  Desiree 
Carrifere,  a  free  woman  of  color.  The  latter  likewise  filed 
her  petition  in  the  Court  of  Probates,  claiming  the  estate  and 
inheritance  of  her  late  husband,  Charles  Pierre,  and  prapng 
that  an  inventory  be  made  thereof,  and  that  she  be  put  in 
,  possession. 

Shortly  after  these  proceedings  commenced,  one  Roeette 
Devillier,  a  woman  of  color,  presented  her  petition  to  the 
Court  of  Probates,  alleging  that  she  was  originally  a  slave, 
belonging  to  Madame  Jumonville  Devillier,  and  had  since 
obtained  her  freedom.  But  while  a  slave,  on  the  Ist  Sep- 
tember, 1797,  she  had  a  son,  who  was  baptised  by  the  name 
of  Charles,  and  called  Charles  Pierre,  the  same  whose  estate 
and  inheritance  is  claimed  by  his  widow,  Deairfee  Carrifere ; 
that  her  son  being  born  a  slave,  she  afterwards,  in  the  year 
1807,  purchased  him  from  the  executors  of  Madame  Jumon- 
ville Devillier,  for  the  sum  of  five  hundred  dollars,  and  that 
he  remained  her  slave  from  that  period  to  his  death,  by 
reason  of  which,  his  succession  and  property  of  every 
description  belonged  to  her,  which  she  prays  may  be  so 
decreed,  accordingly. 

The  widow  and  administrator  admitted  Charles  Pierre  was 
the  son  of  the  plaintiff.  Rosette  Devillier,  but  denied  that  he 
was  ever  her  slave,  and  averred  he  was  free,  and  had  been 
in  the  constant  and  uninterrupted  enjoyment  of  his  freedom, 
for  the  last  twenty-seven  years  before  his  death,  &c. ;  that 
his  surviving  wife  is  his  heir,  and  as  such  entitled  to  his 
estate. 

Upon  these  issues  the  parties  went  to  trial.  The  two 
cases  were  consolidated  and  tried  together. 

In  support  of  the  claim  of  freedom  set  up  by  Charles 
Pierre  and  his  representative,  a  document  was  offered  in 
evidence,  purporting  to  be  a  copy  of  an  authentic  act,  passed 
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in  1807,  before  Pierre  Pedesclaux^  notary  public,  in  New-  Easteiw  Dist. 
Orleans,  in  which  it  is  stated,  that  Charles  Pierre,  called    -^/>n7,  isse. 
also  Bernard,  was  purchased  from  the  executors  of  Madame     monthevil 
Jumonville  Devillier,  for  the  sum  of  five  hundred  dollars,    ^sr  Ai.^f.  p.  c. 
paid  by  his  mother,  Rosette  Devillier,  and  in  the  same  act  piehbb,  f.  m.  c. 
he  is  emancipated  and  set  free.     The  evidence  also  showed, 
he  had  lived  and  enjoyed  the  rights  of  a  free  person  of  color, 
uninterruptedly,  ever  since. 

The  counsel  for  the  plaintiffs  took  a  bill  of  exceptions  to 
the  introduction  of. this  paper  in  evidence,  "on  the  ground, 
that  the  said  copy  is  not  dated ;  that  there  is  not,  in  the 
records  of  Pierre  Pedesclaux,  for  the  year  1807,  any  complete 
act  from  which  the  aforesaid  copy  could  have  been  taken ; 
but  that  there  is  the  project  of  an  act,  dated  Augug,  13, 1807,  . 
entirely  and  literally  similar  to  the  above  copy,  but  not 
signed  by  any  body,  and  having  on  the  contrary  the  word 
*nuir  written  at  the  foot  of  it,  in  the  hand  writing  of  the 
said  Pierre  Pedesclaux,  which  project  the  plaintiff  contends, 
was  the  original  of  the  aforesaid  paper,  offered  by  the  defend* 
ant,  and  that,  therefore,  the  last  .mentioned  paper  being  an 
incorrect  copy,  and  not  the  copy  of  a  notarial  act,  ought  to 
be  rejected;  and  also  on  the  ground,  that  notarial  acts 
ought  to  be  recorded  in  regular  books,  to  affect  third  persons ; 
that  it  appears  that  the  book  of  acts  passed  by  Pierre  Pedes- 
claux, in  1807,  was  so  regularly  kept,  that  no  pages  are 
wanting  in  the  same,  and  that  there  is  no  act  in  the  said 
record,  bearing  any  resemblance  to  the  aforesaid  copy,  except 
the  said  project  of  August  13,  1807 ;  but  the  court  admitted 
said  paper,  on  the  ground  that  the  copy  offered  by  ,the 
defendant,  bears  the  signature  and  the  seal  of  the  late  Pierre 
Pedesclaux,  formerly  a  notary  of  this  place.  The  court 
further  observes,  that  the  grounds  of  opposition  stated  by  the 
plaintiffs'  counsel,  inasmuch  as  they  relate  to  facts  as  by  him 
above  stated  had  not  been  by  him  substantiated,  by  previous 
proofs  of  said  facts,  except  with  regard  to  the  existence  of  a 
project  of  acts,  containing  verbatim  the  same  as  the  copy  now 
introduced  and  objected  to,  and  which  is  to  be  found  at  page 
506  recto  of  the  minutes  of  the  late  Pierre  Pedesclaux,  for 
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Eastkut  Di8t.  the  year  1807,  which  project  bears  no  signature  of  either 
^prii,  1836.     parties,  notary  or  witnesses." 

HOHTREuiL         The  probatc  judge  rendered  judgment  sustaining  the  will 

" ^vt',  ^*  *'    ^"^  Charles  Pierre's  inheritance  under  it ;  and  also  that  he 

piERRs,  f.  m.  c.  ^aa  free,  and  in  favor  of  the  claim  of  his  widow  to  take  his 

succession.     From  this  judgment  the  plaintiffs  in  both  suits 
appealed. 

Loms  Janiny  for  the  plaintiffs. 

These  two  cases  depend  upon  nearly  the  same  facts  and 
the  same  questions  of  law,  and  have  therefore  been  argued 
together,  both  in  the  Probate  Court  and  in  this  court.  The 
pleadings  present  only  two  questions,  viz :  1st.  Was  Charles 
'  Pierre  free  at  the  date  of  the  testament  or  not?  In  the 
former  hypothesis  the  plaintiffs  in  both  cases  will  be  non- 
suited ;  in  the  latter  Charles  Pierre  could  receive  nothing 
under  the  testament,  (article  1462,)  which  therefore  would 
be  void  on  account  of  the  incapacity  of  the  legatee,  and  the 
property  claimed  as  his  estate,  was  really  the  property  of  his 
owner,  his  natural  mother.  2d.  Even  if  he  had  been  free  when 
the  testament  was  executed,  it  would  not  be  valid,  if,  as  is 
alleged  by  the  plaintiffs  in  the  first  case,  one  of  the  witnesses 
to  it  was  not  a  resident  of  the  parish  Where  it  was  made. 

1.  The  evidence  very  clearly  establishes,  that  Charles 
Pierre  was  born  and  baptised  in  1797,  and  that  Rosette 
Devillier,  his  mother,  was  then  the  slave.of  Madame  Jumon- 
ville  Devillier.  Some  time  afterwards  she  was  emancipated. 
In  1806  or  1807,  Madame  Jumonville  Devillier  died  ;  in 
the  latter  year  her  three  testamentary  executors  sold  Charles 
Pierre  to  his  mother.  This  is  proved  by  two  of  the  grand 
children  of  Madan^ie  Jumonville,  viz:  Madame  Hutchei 
Kernion  and  Mr.  Coulon  Jumonville,  whose  evidence  will 
be  found  on  page  41  of  the  record.  They  well  recollect  the 
sale,  which  was  made  with  the  consent  of  the  family.  No 
act  of  sale  is  produced,  but  a  receipt,  dated,  July  4th,  1807, 
and  signed  "Moulon,"  by  which  Moulon  acknowledges  to 
have  received  from  Rosette  Devillier,  for  Mr.  Jumonville^  one 
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of  the  executors,  the  sum  of  five  hundred  dollars.     This  fiAimiRir  Dist. 
receipt  is  explained  by  the  witnesses.  -^Z^*  '^^®- 

2.  They  saw  her  counting  this  money,  and  accompanied  xohtreuil 
her  when  she  carried  it  to  Moulon,  for  the  purpose  of  paying  "  ^i-,  f.  p.  o. 
it  for  her  son.     One  of  them  saw  her  counting  it  to  Moulon,  pixbus,  f.  m.  e. 

'  heard  the  conversation  that  then  took  place,  and  saw  Moulon 
giving  her  a  receipt  for  it.  Prom  that  time,  Charles  Pierre 
staid  with  his  mother.  This  sale  took  place  and  was  per- 
fected during  the  prevalence  of  the  Spanish  law,  by  which 
even  a  parole  sale  of  immoveables  is  valid,  if  accompanied 
by  possession.  6  Jlfoftih,  JV.  jS.,  267,  7  Martin^  M  S., 
S2L    8Martmy  JV*.  S.y  197.     3  Lotdiiana  Reports,  107. 

3.  The  defendants  ofiered  at  the  trial  a  paper  in  evidence, 
purporting  to  be  a  copy  of  a  notarial  act,  of  August  13, 1807, 
by  which  the  testamentary  executors  of  Madame  Jumon- 
ville  Devillier,  emancipated  Charles  Pierre,  in  consideration 
of  the  sum  of  five  hundred  dollars,  paid  by  his  mother.  This 
paper  is  signed  by  Pierre  Pedescldux,  notary  public ;  it  is  in 
the  hand  writing  of  one  of  Pedesclaux's  clerks,  who  has  been 
dead  many  years,  but  it  is  without  date,  and  not  certified  a 
true  copy.  Page  18  and  19  in  RoHtU  DeviUier^e  ease,  and  64 
in  the  other  c€ue.  It  was  admitted  by  the  court,  and  the  plain- 
tiffs took  a  bill  of  exceptions.  It  can  clearly  have  no  effect, 
in  the  decision  of  this  case,  for  the  original  of  this  pretended 
copy  never  had  existence.  In  the  records  of  the  notarial 
acts  of  Pierre  Pedesclaux,  an  act  is  found  bearing  the  same 
date  as  the  paper  in  question,  and  agreeing  with  it  word  for 
word,  but  having  no  signature  whatever,  and  having  written 
under  it  the  word  *^  null,''  in  Pedesclaux's  hand  writing. 
The  alleged  copy,  on  the  other  hand,  states  that  the  original, 
was  signed  by  the  three  executors,  two  witnesses  and  the 
notary.  This  imperfect  act,  is  no  doubt  the  original  of  the 
but  too  perfect  copy.  The  simple  inspection  of  the  original 
record,  affords  convincing  proof,  that  it  cannot  be  otherwise ; 
there  is  no  leaf  wanting  in  the  whole  book ;  the  manner  in 
which  the  acts  were  written,  on  quires,  would  render  such  a 
defect  immediately  perceptible,  and  it  is  in  evidence,  that 

46      . 
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Bastuui  Uist.  Pedesclaux  never  wrote  his  acts  on  detached  sheets  of  paper. 

AprU,  1836.     ffj^  pretended  copy  is  therefore  a  nullity ;  of  itself  it  has  no 

MOHTKBuiL     f<>^'<^  ^  efibct.     See  CwU  CodCy  page  308,  article  235.     The 

CTAL.,  f.p.c.    Spanish  law  differs  but  little,  but  is  rather  naore  strict  than 

rnMM3^im.e.  ours.     1  Topio^  228.     4  Tapia,  159,  162,  190.     How  this 

copy  came  to  be  made,  when,  by,  and  to  whom  it  was  deli- 
vered, the  defendants  have  not  explained.  The  plaintifis 
offered^  to  prove  by  Rosette  Devillier,  the  circumstances 
attending  the  purchase  of  her  son,  but  she  was  rejected  upon 
the  grounds  stated  in  the  bill  of  exceptions,  on  page  47,  and 
which  are  believed  to  be  wholly  untenable. 

4.  It  would  be  nugatory  to  follow  the  defendants  in  their 
attempt  to  prove  that  possibly  another  original  of  this  copy 
may  have  existed.  It  was  incumbent  upon  them  clearly  to 
prove  its  existence  and  loss,  Ctoil  Code  of  1808,  page  308, 
article  235 ;  and  in  this  they  have  completely  failed. 

5.  There  are  many  other  objections  to  the  introduction  of 
this  copy.  It  is  in  direct  contradiction  with  the  pleadings,  it 
is  not  certified  a  true  copy,  and  were  it  an  original  it  would 
be  null  and  void ;  for  by  the  Spanish  law,  an  act  of  emanci- 
pation, had  to  be  attested  by  five  witnesses.  Bazzi  vs.  Roee^ 
8  Martin's  Reports,  149. 

/.  SegherSf  for  the  defendant. 

1.  According  to  the  provisions  of  the  Spanish  laws,  a 
mother  could  not  buy  her  son,  and  afterwards  keep  him  as 
her  slave ;  and  she  has  no  claim  on  his  succession  for  the  price 
she  gave  for  him.  Partida  2,  title  29,  law  12.  Fehrero 
Mkumadoy  (edition  of  1807,)  part.  2,  lib.  2,  cap.  2,  sec.  1, 
Jfo.  31. 

2.  Pursuant  to  the  same  laws,  a  slave  acquires  his  freedom, 
ipso  factOy  when  his  master  holds  him  out  as  free,  and  allows 
him  to  marry  a  free  person,  in  his  presence,  and  with  his 
consent.     Partida  4>  title  5,  law  1 .     /frtd.,  title  22,  law  5. 

3.  Ten  years'  possession  of  freedom,  in  the  presence  of 
the  master,  were  necessary  under  the  laws  of  Spain,  .to 
entitle  the  slave  to  freedom  by  prescription.  5  JUartMs 
Reports^  566. 
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4.  The  above  laws  were  repealed  by  the  sweeping  act  of  Eastuut  Uist. 
1828;  but  it  has  been  contended  in  the  court  below,  that    ^P^^j  ^^^- 
they  had  been  repealed  long  before,  viz:  in  1807,  by  the     monthkuil 
general  law,  enacted  "to  regulate  the  conditions  and  forms   "tal.,  f. p.c. 
of  the  emancipation  of  slaves.*^    This  position  is  not  correct,  pixrrk,  f.  m.  c 
On   the  contrary,   we  find    that    particular  laws  are  not 

repealed  by  a  subsequent  general  law,  containing  different 
provisions.  To  produce  that  effect,  the  provisions  of  those 
laws  must  be  incompatible.  10  MartMs  Reports^  172,  De 
Jkmaes  case.    3  Martm,  JV*.  S.,  190. 

5.  The  case  of  Meilleur  vs.  Couprey,  8  Martin,  N.  S.,  128, 
has  been  relied  upon  by  the  plaintiff;  but  even  admitting 
this  case  to  be  law,  whkh  is  dotitod,  it  matters  not ;  for  the 
law  regulating  the  emancipation  of  slaves,  though  approved 
on  the  9th  of  March,  1807,  did  not  go  into  operation  before 
the  1st  of  September  of  the  same  year,  (see  section  8,)  when 
Charles  Pierre  had  already  been  emancipated,  and  the  price 
of  his  freedom  paid  for  by  his  mother. 

6.  The  character  of  the  notary  standing  unimpeached, 
his  office  being  proved  to  have  been  kept  in  very  bad  order, 
and  the  copy  produced  on  the  trial  being  very  old,  the 
presumption  is,  that  the  original  has  been  lost,  and  that  the 
copy  was  handed  to  Charles  Pierre  by  his  own  mother. 
Ciml  Code,  page  309,  articles  234,  235.  Louisiana  Codcy 
artieles  2247,  2248.  5  MarHn's  Reports^  405.  7  Martiny 
JV.  S.,  548,  TaU  vs.  Penn. 

7.  The  allegations  in  the  answer  are  sufficient ;  and 
besides,  the  above  copy  was  introduced  in  evidence,  without 
being  objected  to  on  that  score.     6  Martwiy  JV*.  iS.,  86. 

8.  The  surviving  wife  is  called  to  the  inheritance,  and 
preferred  to  all  the  naiwral  relations  of  the  husband,  except 
those  of  the  descending  line.  6  Lottisiana  Reports^  Victor  vr. 
Tagiasco. 

9.  According  to  the  French  and  Spanish  jurisprudence, 
the  copia  or  expedieion  needs  not  be  certified  as  being  true 
copies,  nor  is  it  necessary  to  put  a  date  to  it :  ^^y  no  dada  por 
concuerda^  como  aigunos  practicon  por  ignorancia.*'     "  Por  lo 
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EASTBitv  DisT.  que  solo  dfmioUu  en  (Ao  dwersOj  deber^  anadir  en  la  suscrip- 

Jprii,  1836.    ^.Jqu  j^  fecha  del  en  que  las  da.*'   Febrero  ^dicionado^  part.  1, 

xoNTHEuiL    cap,  19,  sec.  1,  Ms.  11,  and  IS.    ^ouoeau  Dhusartf  vol  8, 

rrxu^t  p.c.  ^^^  ExpUUUm,  page  S19.    /Wd.,  vol.  4,  rcrfco  CoUaiUm  de 

PUII9E,  f.  m,  c.  j^^^  p^^  592. 

Magfdn  and  FoiircAy,  for  the  plaintiff,  Roeette  DeviUier, 
contended,  that  the  judgment  of  the  Probate  Court  should 
be  reversed,  as  being  contrary  to  law,  and  that  judgment 
should  be  rendered  for  the  plaintiff,  on  the  following  grounds : 

1.  Charles  Pierre  was  bom  a  slave,  and  cannot  be  consi- 
dered free,  unless  duly  emancipated,  according  to  the  pro- 
visions of  law  established  and  required  in  such  cases. 

2.  He  has  never  been  emancipated  legally,  and  therefore, 
died  a  slave. 

8.  The  plaintiff  in  this  case,  being  the  true  and  legal 
owner  of  Charles  Pierre,  is  entitled  to  his  succession. 

4.  The  prescription  alleged  by  defendants,  to  establish  the 
freedom  of  Charles  Pierre,  cannot  avail  them,  because  the 
time  required  for  such  prescription  did  not  run  during  the 
lapse  of  time,  or  the  number  of  years  requisite  for  such 
prescription. 

5.  The  defendants  have  not  alleged  in  their  defence,  thai 
they  intended  to  establish  his  (Charles  Pierre)  freedom, 
otherwise  than  by  prescription,  and  the  alleged  enjoyment 
by  him,  of  the  said  alleged  freedom. 

6.  The  defendants,  therefore,  cannot  be  admitted  to  prove 
said  freedom,  otherwise  than  agreeably  to  their  allegation, 
and  are  precluded  from  the  right  of  resorting  to  written 
instruments. 

7.  The  act  purporting  to  be  the  emancipation  of  Charles 
PierrCy  should  it  be  valid  in  itself,  cani^t  invalidate  the  pro- 
hibition of  the  law  to  have  slaves  emancipated,  except  under 
certain  exigencies  duly  complied  with. 

8.  Prescription,  again,  (if  any  there  be,  which  is  denied,) 
cannot  avail  them,  because  it  is  a'maxim  of  pubUc  rights 
(droit  public^)  ihat  prescription  cannot  run  against  the  sovereign 
(ntdla prescrlptio  contrU  principem.) 
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9.  The  sovereigfif  in  a  republican  state  like  this,  is  the  law  EisTBiur  Dm. 
which  has  provided  that  slaves  can  in  no  case  be  emanci-    >%«^  t^36. 
pated,  with(ait  strict  compliance  with  the  legal  requirements     xohtrkuil 
provided  by  law.  "  ^i,^;  ^'  *^ 

10.  The  act  purporting  to  be  the  emancipation  of  Charles  '»■"»  *^  ^  «• 
Pierre,  is  a  mere  nullity ;  nothing  else  but  a  sheet  of  paper, 

and  must  therefore  be  completely  disregarded ;  no  signature 
at  the  foot  of  the  original,  and  the  word  ^^nM,^  in  the  hand 
writing  of  the  notary,  at  the  foot  of  the  same. 

11.  The  judgment  of  the  court  below,  does  not  mention 
that  the  word  ^^tititt"  is  of  the  proper  hand  writing  of  the 
notary,  as  established  by  the  testimony.  In  this  respect  it 
is  erroneous. 

Lams  Jamny  on  the  same  side,  in  conclusion. 

1.  The  contestation  between  the  parties  in  relation  to  the 
copy  of  the  act  of  emancipation,  produced  by  the  defendants, 
on  which  their  case  depends,  resolves  itself  into  two  questions, 
viz :  1st.  Did  the  original  of  this  pretended  copy  ever  exist, 
or  was  the  copy  not  rather  delivered  through  error,  when 
the  original  was  indeed  never  executed  1  The  defendants 
have  completely  fitiled  in  their  attempts,  to  prove  the  exis- 
tence and  loss  of  the  original ;  the  contrary  is  very  evident. 
8d.  Can  this  copy  of  itself  make  proof,  or  are  the  defendants 
not  boiind  to  produce  the  original,  or  prove  its  existence  and 
loss,  when  the  genuii^eness  and  correctness  of  the  copy  is 
impeached  1  The  solution  of  this  question  can  present  no  dif- 
ficulty; notarial  records  would  be  of  no  use,  if  copies  pro- 
duced the  same  efiect  as  the  originals.  A  copy  attested  by  a 
notary  is  presumed  to  be  genuine,  until  it  is  impeached ;  but 
it  can  certainly  be  questioned,  for  otherwise  parties  would  be 
the  helpless  victims  of  the  frauds  and  mistakes  which  might 
be  committed  by  notaries. 

2.  The  Spanish  law  is  not,  and  could  not  be  different  from 
ours,  in  relation  to  the  credit  to  be  given  to  copies.  The 
Spanish  law  recognised  three  sorts  of  public  instruments, 
viz:  1st.    The  protocolo^  the  origin  and  fountain  of  all  the 
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Eavrbh  Diar.  copies,  {eofrias  6  tratlados)  the  use  of  which  was  intro* 

■^i^  ^^^'  duced  to  ascertain  and  verify  the  correctness  of  the  latter. 

MownmL  1  Tapia,  227  ami  228.     Curia  PhilUpinea,  folio  91,  A*o.  31. 

nAi.,f.  p.e.  2j    2^  copta  original,  which  was  taken  from  the  protocolOy 


V9. 


pinKB,  f.  m.  e.  anj  attested  by  the  notary,  before  ^whom  the  original  had 

been  executed,  who  certified,  that  the  act  of  which  he  deli- 
vered the  copy  had  been  executed  before  hm.  I  Tapia^  229, 
(he  cites  Partida  S,  tiOe  18,  lib.  54.)  3d.  The  ''tradado,'^ 
which  was  the  copy  taken  from  the  eopia  origi$udj  1  Topto,  230. 
3.  The  defendants  have  cited  Febrero  Adicionado,  part.  1, 
cap.  19,  sec.  1,  Noe.  11  and  IS.  These  paragraphs  are  the 
same  as  paragraphs  10  and  12,  on  pages  229  and  230  of  the 
first  volume  of  Tajna,  The  first  of  them  says,  that  the 
*^  copia  originaly^  must  not  be  certified  ^^ por  concuerda^  but 
attested  according  to  law  54,- title  18,  part  3,  that  is,  the 
notary  must  attest  that  the  act  was  passed  before  him.  The 
second  states,  that  of  certain  acts  the  notary  before  whom 
they  were  executed,  can  give  to  the  parties  interested  as 
many  copies  as  they  may  require  that  all  the  copies  taken 
by  that  notary  from  the  protocolo^  and  having  the  proper 
form,  are  ^^copias  origvMlee^^^  and  that  not  only  within  the 
year  in  which  the  act  was  passed,  but  at  any  subsequent 
time,  ihai  notary  could  give  copies  certified  like  copia»  or^i- 
nalesy  and  not  **por  coneuerda.^^  Some  notaries  were  of 
opinion,  that  they  could  give  copiae  origmales  only  within 
the  year,  and  that  after  that  time  they  could  only  give 
copies  certified  **por  conctferdaJ'*  This  error  is  refuted  by 
Febrero,  who  adds,  that  if  the  copy  is  given  in  another  year, 
the  date  on  which  it  is  delivered  must  be  added.  From  this 
last  expression,  the  defendants  have  hastily  inferred,  that  if 
the  copy  is  given  within  the  year»  it  need  have  no  date,  which 
is  no  where  said  by  Febrero,  who,  on  the  contrary,  asserts, 
(1  Tapia,  231,)  that  the  law  requires  the  copies  to  be  in  the 
same  form,  at  whatever  time  they  are  delivered.  Febrero 
only  meant  to  say,  that  it  ought  always  to  have  its  proper 
date.  Applying  the  preceding  explanations  of  Febrero  to 
the  copy  in  queje^fion,  we  find  that  if  has  not  the  attestation 
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of  a  copia  original.     If  it  is  not  ti  copia  origi$Mly  but  an  ordi-  bastrhn  dirt. 
nary  copy,  (trasunio  or  traaladoy)  it  ought  to  be  certified,  "por    -^P^  '^^^- 
c&ncu€rda.^^    Thia  certificate  is  also  wanting.     But  whether     noifrTHiuiL 
it  be  the  one  or  the  other,  it  ought  to  have  a  date.     The  "  ^^'J;  P*  *"' 
defendants  contend,  that  because  it  has  no  aate,  it  must  be  pisuns,  f.  m.  c. 
presumed  to  be  a  ^^copia  wigvfwl,^^  and  to  have  been  execuled 
within  the  year  of  which  the  act  bore  date.     But  it  has 
already  been  shown,  that  this  pretension  is  inadmissible,  and 
indeed  it  involves  this  absurdity,  that  because  a  copy  is  de- 
ficient in  one  of  the  usual,  and  certainly  essential  requisites 
of  copies,  a  higher  character  and  greater  effect  must  be  given 
to  it,  than  if  it  conlained  this  requisite.     From  this  it  follows, 
that  nothing  authorises  us  to  suppose  that  it  was  executed 
while  the  Spanish  law  was  in  force.     Its  character  must, 
therefore,,  be  decided  by  the  Civil  Code,  page  309,  articles 
234  and  235.    According  to  those  article^  copies  to  make 
proof,  must  .be  certified  conformable  to  the  record,  and  even 
if  so  certified,  they  are  without  effect  if  they  are  proved  to  be 
incorrect.     The  copy  in  question,  is  not  certified  as  article 
234  requires,  and  would,  therefore,  under  no  circumstances 
dispense    with  the  production    of  the  original ;  and    the 
plaintiffs  have,  besides,  proved  that  it  is  incorrect. 

4.  Leaving    this  point,    it   may  be  laid    down  as  an    ' 
unquestionable  principle  of  the  Spanish  law,  that  no  kind  of 
copy  can  make  proof,  if  it  is  not  conformable  to  the  original, 
and  that  its  incorrectness  may  always  be  shown.     4  Tapia^ 
159,  J^o.  79.     Ibid,  page  190,  Jfo.  17.     1  Tapia,  228,  JTos. 

9  and  229,  page  10.  Curia  PhOUppicay  page  9,  JV*o.  31,  and 
page  92,  JVo.  33.  The  law  on  this  subject  is  very  clearly 
summed  up,  in  Teatro  de  la  Legieladon^  volume  17,  pages  9 
and  10,  verba.  Inetrumentos.  , 

5.  The  defendants  contend)  that  by  the  Spanish  law,  a 
parent  could  not  hold  his  child  in  slavery.  The  conftrary  is 
very  distinctly  asserted  in  Valsain  vs.  Cloutier,  3  Louisiana 
Reports,  176,  and  clearly  appears  from  Ub.  1,  title  10^  part  4. 
The  defendants  rely  on  part  2,  titk  29,  Ub.  12.  '  That  whole 
title  does  not  contain  one  word  on  slavery,  but  speaks  only  of 
prisoners  of  war. 
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GASTKiiir  DiiT       BvXloTdy  J.,  delivered  the  opinion  of  the  court. 

4^1 1836.        The  first  of  these  actions  was  instituted  by  the  heirs  at  law 

xojmiBuiL"  ^^  ^"®  Francois  Montreuil,  f.  m.  c,  to  cause  to  be  declared 

KT  AL.,  f.  p.  c.  null  and  void  his  testament,  by  which  the  original  defendant, 

pixERx,  t  ID.  c.  Charles  Pierre,  a  man  of  color,  was  instituted  his  heir,  and 

appointed  executor,  on  the  grounds :  1  st.  That  one  of  the  wit^ 
nesses  was  not  a  resident  in  the  parish,  when  the  testament 
was  made ;  and  2d.  That  the  instituted  heir  was  a  slave,  and 
consequently,  under  a  legal  incapacity  to  take  by  will.  The 
defendant  put  in  an  answer,  maintaining  the  validity  of  the 
testament  on  both  grounds,  and  especially  alleging  that  he 
was  free,  and  had  been  in  the  undisputed  enjoyment  of  his 
freedom  for  more  than  twenty  years.  Before  this  issue  was 
tried,  the  defendant  died  without  children ;  but  having  a 
widow,  who  therefore  came  forward  to  be  admitted  as  his 
heir  at  law,  and  made  herself  a  party  to  the  original  suit. 
She  maintained  the  validity  of  the  will,  and  the  freedom  of 
her  deceased  husband.  There  are  other  incidents  to  this 
proceeding,  which  it  is  not  necessary  to  detail.  About  the 
same  time.  Rosette  Devillier,  f.  w.  c,  the  mother  of  the 
deceased  Charles  Pierre,  came  forward  and  presented  her 
petition  in  the  Probate  Court,  claiming  the  estate  of  her  son, 
adversely  to  his  widow,  except  so  far  as  it  depended  on  the 
will  of  Montreuil,  on  the  ground  that  Charles  Pierre  was  her 
slave,  by  purchase  from  his  former  mistress,  or  her  executors. 
After  a  trial  in  the  Court  of  Probates,  the  validity  of  the 
will  was  sustained  on  both  grounds,  and  the  freedom  of 
Charles  Pierre  recognised,  and  the  original  plaintifls,  together 
with  Rosette  Devillier,  appealed. 

The  two  cases  have  been  twice  argued  in  this  court,  and 
we  have  bestowed  upon  them  our  most  serious  attention. 
It  must  be  confessed,  they  present  a  novel  and  repulsive 
spectacle.  A  mother,  whose  son  is  shown  to  have  died  in 
the  undisputed  condition  of  a  free  man,  except  so  far  as  this 
suit  is  concerned ;  who  had  enjoyed  de  facto  that  condition  in 
her  presence,  for  a  series  of  years ;  who  bad  married  a  free 
woman  with  the  assent  of  his  mother,  now  comes  forward, 
after  his  death,  to  claim  the  fruits  of  his  industry,  on  the 


OF  THE  STATE  OF  LOUISIANA.  369 

allegation  that  her  son  lived  and  died  her  slave ;  that  he  Eastknn  Diht. 
was  a  mere  thing,  incapable  of  acquiring  property,  or  of    *^i"^*  '^^- 
taking  or  transmitting  any  thing  by  inheritance.     Snch     mostrkuh. 
pretensions  must  be  rigorously  scrutinized;    for  while  we   ^^^'-^•p*- 
are  forced  to  admit,  that  the  relation  of  mistress  and  slave  wk»«»»  ^- "»  c: 
may  exist  between  the  mother  and  her  child,  as  a  necessary 
result  of  her  legal  capacity  to  purchase,  and  his  liability  to  be 
sold  as  a  thing  in  commerce ,  yet  when  her  title  rests  upon 
purchase,  she  must  show  that  her  intention  was,  not  merely 
to  ameliorate  the  condition  of  her  child,  by  redeeming  him 
from  the  authority  of  his  master,  but  to  hold  him  in  the  same 
condition,  with  a  right  to  sell  him  again,  and  subject  to  the 
payment  of  her  debts,  or  to  be  transmitted  to  her  heirs. 

It  is  clear,  that  Charles  Pierre  was  born  the  slave  of 
Jumonville,  and  that  at  the  age  of  twelve  years,  to  wit :  in 
1807,  and  before  the  act  of  the  legislature  prohibiting  the 
emancipation  of  slaves  before  the  age- of  thirty  years,  had 
began  to  operate,  he  passed  from  the  power  of  his  former  ^ 

master,  under  the  control  of  his  mother.  The  nature  of  the 
contract,  by  which  this  change  in  his  condition  was  effected, 
forms  the  principal  difficulty  in  tbie  case.  On  the  part  of 
Charles  Pierre,  it  is  contended,  that  for  a  sum  of  five  hundred 
dollars,  paid  by  the  mother,  he  was  emancipated  by  the 
executors  of  Madame  Jumonville ;  but  the  mother  contends,, 
that  she  purchased  him  as  a  slave,  and  paid  for  him  as  such, 
the  sum  of  five  hundred  dollars. 

To  prove  the  emancipation  of  Charles  Pierre,,  who  was 
known  also  t^  the  name  of  Bernard,,  the  defendants  offered 
in  evidence,  a  document  purporting  to  be  a  copy  signed  by 
P.  Pedesclaux,  under  his  notarial  seal,  of  an  act  passed  before 
Pedesclaux,  on  the  13th  of  August,  1807,  by  which  the  ' 
executors  of  Madame  Jumonville  declare,  that  they  have  in 
their  possession,  as  her  slave,  a  little  negro  named  Bernard, 
aged  about  twelve  years,  free  from  incumbrances,  and  tliey 
declare  that  they  give  his  liberty,  to  said  Bernard,  in  consi- 
deration  of  the  sum  of  fiveiidndred  dollars,  paid  to  them  by 
his  mother,  Rosette  Devillier  ;  desisting  from  all  claims  and 

47 
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^AtTSRN  ihht.  right  of  property,  upon  him,  in  favor  of  himself;  ihal  he 

Jipni,  i»36.     might  thenceforward  enjoy  all  the  prerogatives  attached  to 

xoMTHKuiL     free  persons.     This  act  appears  by  the  copy  to  have  been 

"^^wf^*  **    signed  by  the  executors,  and  two  witnesses.    The  inUo- 

piBRHB,  f.  ni  e.  duction  of  this  document  was  opposed,  on  the  ground  that 

the  said  copy  is  not  dated,  and  that  there  is  not  in  the 
records  of  Pierre  Pedesclaux  for  the  year  1807,  any  covnplele 
act  from  which  said  copy  could  have  been  taken,  but  that 
there  is  the  prajti  of  an  act,  dated  August  13th,  1807» 
entirely  and  literally  similar,  but  not  signed  by  any  body, 
and  having  on  the  contrary,  the  word  **  null,"  written  at  the 
foot  of  it,  in  the  hand  writing  of  the  notary,  which  ftydj  it 
was  contended,  was  the  original  of  the  aforesaid  papers, 
which  being  an  incorrect  copy,  and  not  the  copy  of  a  notarial 
act  ought  to  be  rejected;  and,  also,  on  the  ground  that 
notarial  acts  ought  to  be  recorded  in  regular  books,  to  aflfect 
third  persons ;  that  it  appears  that  the  book  of  acts  passed 
by  Pierre  Pedesclaux  in  1807,  was  so  regularly  kept 
that  no  pages  are  wanting  in  the  same,  and  that  there  is  no 
act  in  the  said  record  bearing  any  resemblance  to  the  afore- 
said copy,  except  the  said  prcjet.  The  court  admitted  the 
paper,  on  the  ground  that  it  bears  the  signature  and  seal  of 
the  notary;  and  the  judge  adds,  in  the  bill  of  exceptions, 
signed  by  him,  that  the  grounds  of  objection  stated  by  the 
plaintifis'  counsel,  so  far  as  they  relate  to  facts,  as  by  him 
«<tated  above,  had  not  been  substantiated  by  previous  proof  of 

#  said  facts,  except  with  regard  to  the  existence  of  a  projet  of  an 

act  as  above  spoken  of,  in  the  regbter  of  the  notary,  without 
the  signature  of  either  of  the  parties,  notary  <Nr  witnesses. 

In  considering  this  bill  of  exceptions,  we  are  bound  to 
inquire  into  I  he  admissibility  of  the  document  in  question, 
according  to  the  proof  of  facts  previously  administered^  to 
destroy  the  presumption  of  its  being  a  genuine  copy  of  an 
authentic  act  arising  from  the  certificate  of  the  notary.  The 
only  facts  which  appear  to  have  been  so  proved,  according  to 
the  certificate  of  the  judge,  were,  that  there  existed  in  the 
register  of  Pedesclaux  for  the  year  1807,  a  prcjet  of  an  act, 
exactly  similar,  but  without  the  signatures  of  parties,  wit- 
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nesses  or  noucry,  and  that  the  copy  is  without  date.     The  kastekn  Dwt. 
want  of  date  to  the  copy,    we  do  not  consider  of   any    ^'/^'»'»  *^^- 
importance,  and  may  be  laid'out  of  view.  moktrbuil 

The  objection  in  substante  is,  that  the  instrument  offered    *=^  a^»  ^-  p-  ^• 
is  folse  or  forged ;  not  merely  that  it  is  not  a  true  copy,  but  pichre,  f.  m.  c. 
that  no  such  oricnnal  or  protocol  ever  existed ;  and  we  are    J^^**®  original 

^  V  »  whatever    of    a 

aaked  to  infer  this  from  the  negative  fact,  that  no  such  pro-  notarial  act  caa 
iocol,  signed  by  the  parties  and  witnesses,  is  found  in  the  ofiic^^of  the  no^ 
office  of  the  notary,  after  a  lapse  of  nearly  thirty  years,  and  Jf^'^^^iSm" 
from  the  jx)8itive  fact,  that  a  mere  fftajA  is  produced  of  simi-  with  bis  seal  va- 
lar  date  and  context,  but  not  completed  by  the  signatures  of  JJ^"i  be'admM- 
the  parties.  If  no  original  whatever  could  be  found,  in  the  ^J|^  *£j^'tff2«t  * 
office  of  the  notary,  it  appears  to  us,  that  a  copy,  certified  by  because  it  must 
the  notary,  would  still  be  admissible  in  evidence ;  because  it  f,^m  tCe^lfficiai 
must  be  presumed,  from  the  official  character  of  the  notary,  *^JJJ^**to°^^ 
to  be  a  copy  of  an  original  which  once  existed.  If  the  copy  of  an  vrn- 
evidence  stopped  there,  it  would  be  insufficient  to  exclude  the  f^  existed. 
copy ;  for  we  are  rather  to  suppose  the  loss  or  destruction  of  The  loss  or 
the  protocol,  than  that  the  notary  was  guilty  of  a  forgery.  the  original  act 
How  is  the  case  varied,  when  coupled  with  the  other  fact,  ^^^*^  ^ 
that  there  does  exist  on  the  register,  an  original  prqtet  of  an  supposed,   than 

^   ,  .  o  »  e  r    J  that   the  notary 

act  of  the  same  tenor  \  was   guilty   of 

According  to  the  Spanish  law,  in  force  when  this  transaction  [|^7*certiFJd 

took  place,  the  ttisfrumento  was  divided  into  three  kinds,  or  *^V!  o^  •»  act 

,         J  -  ,  thaj  never  exist- 

rather  degrees :  the  r«gt9(ro,  the  cfri^fMi  and  the  ircalaAo.  ed. 

The  regiHro  or  protocol  was  kept  by  the  notary,  as  the  form 
from  which  the  original  was  transcribed  ;  the  original  was  in 
fact  a  copy  from  the  protoeolf  certified  by  the  notary,  and  the 
tradado  a  copy  not  of  the  protocol^  but  of  the  copia  original. 
The  document  in  question  purports  to  be  the  copta  original. 
The  authorities  cited  by  the  plaintiffs'  counsel  from  Febrero, 
do  not,  as  we  understand  them,  carry  the  doctrine  so  far  as 
he  contends  for,  and  authorise  the  court  to  presume,  that  no 
such  act  was  ever  passed,  upon  such  proofs  as  have  been 
exhibited  in  this  case.  Great  faith  was  attached  to  the 
official  acts  of  notaries,  and  Gregorio  Lopez,  in  his  com- 
mentaries on  the  9th  law,  19th  title,  of  the  Sd  Partida,  says 
that*when  the  instrument  is  ancient,  and  the  notary  dead,  it 
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Bahtkiim  Ui9t.  will  be  presumed  that  a  protocol  once  existed,  though  none 

^firii,  1836.  ^.j^u  |jg  produced :  **  Si  verb  tnsirumenhm  scriptum  esset  anti- 

MONTRKciL  qtium  tt  tobUUo  jam  morhms^  videratur  sUmdwn  mstnanmto 

KTAL.,  .p.c.  ^f^p^^  j^^  ^  protocoUo  nan  appareatj  cum  presumi  debeal 


v». 


riERHR,  f.  ID  0.  pracamse  ex  temporis  ctorfumtto/c." 

The  fad  thai  the  notary  wrote  the  word  **mdl**  under  the 
imperfect  act,  did  not  render  the  act  more  null  than  it  was 
before ;  and  it  might  be  fairly  argued,  that  the  notary  wrote 
it  for  some  purpose,  and  perhaps  for  the  purpose  of  indicating 
10  his  clerks,  that  another  had  been  signed  in  lieu  of  it. 
Certainly  the  existence  of  such  a  projet  furnishes  some  proof 
(hat  the  notary  was  directed  by  the  parties  to  prepare  such 
an  instrunSent;  and  the  fact  that  from  that  period  till  the 
death  of  Charles  Pierre,  the  family  of  Jumonville  disisted 
from  setting  up  any  claim  to  him,  strengthens  the  presump- 
tion of  the  genuineness  of  an  original.  We  are  therefore 
.  of  opinion,  that  the  court  did  not  err  in  admitting  the  copy. 
The  evidence  on  the  part  of  the  mother,  d6es  not  contradict 
that  act,  but  rather  confirms  it.  The  consideration  she 
alleges  she  paid,  was  the  same  mentioned  in  the  deed,  and 
paid  at  the  same  time.  The  receipt  of  Moulon  does  not 
specify  for  what  purpose  the  money  was  paid.  No  witness 
is  examined  to  show  what  was  the  condition  of  the  bargain 
between  the  mother  and  the  executors,  and  although  a  sale 
of  a  slave,  at  4,hat  time,  might  be  proved  by  parole,  it  must 
be  proved  by  witnesses  who  could  establish  the  consent  of 
the  parties,  the  price,  and  other  conditions  of  the  contract. 
If  soon  after  this  pretended  sate,  Charles  Pierre  had  died  of 
a  disease  existing  at  the  time  of  the  contract,  and  incurable, 
would  the  mother,  on  the  evidence  now  exhibited,  have  been 
entitled  to  a  redhibitory  action  against  the  heirs  of  Jumon- 
'  ville  1  We  think  not.  The  condition  and  relations  of  the 
parties  have,  ever  since  its  date,  conformed  to  the  terms  of 
the  deed.  While  Charles  Pierre  was  a  minor,  the  mother 
exercised  a  control  over  him ;  but  on  attaining  the  age  of 
majority,-  he  appears  to  have  acted  as  if  std  juris  in  her 
presence,  and  with  her  assent.  The  very  copy  in  question 
must   have  been  in  his  possession,  for  more  ihau  twenty 
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years,  as  it  is  shown  that  the  witness,  in  whose  hand  writing  if^ASTSHif  Disr. 
it  is  made  out,  has  been  dead  for  that  length  of  time.     He    «^/»^  ^^^' 
was  at  that  time  a  minor,  and  the  fair  presumption  is,  that     xojmmih 
he  obtained  the  paper,  not  from  the  notary,  but  from  his   «TAL.^f.  p.c. 

mother.  WEamB,  f.  m.  c. 

'  It  is  further  contended,  that  even  if  the  copy  be  admissible, 
it  is  not  legal  proof  of  emancipation,  because  the  Spanish 
law  required  five  witnesses  to  such  an  act.  In  the  case  of 
Bazzi  vs.  Rose  et  al.,  8  Martin's  Reports,  149,  this  court  held, 
that  as  between  the  master  and  the  slave,  five  witnesses  are 
required  by  Partida  4,  title  22,  lib.  1 ;  but  it  does  not  follow, 
that  a  stranger  has  a  right  to  set  up  such  a  nullity,  which 
the  Partida  does  not  declare  to  be  an  absolute  one.  What- 
ever weight  we  might  attach  to  this  objection,  if  urged  by 
the  heirs  of  Jumonville,  it  is  not  entitled  to  much  considera- 
tion, when  pressed  by  a  mother,  and  whose  own  title  to 
freedom  rests  on  a  similar  act,  as  shown  by  the  record. 

The  further  objection  that  this  evidence  was  inadmissible,  wbcrc  a  iici^ 
because  the  defendant  had  not  pleaded  his  emancipation  by  ^  ^  hru^frce* 
such  an  act,  has  no  weight  with  this  court.  He  alleges  that  mkI  has  been  so 
he  was  free,  and  that  he  had  been  free  for  many  years.  In  he^w^u^aiio^ 
support  of  that  allegation,  he  was  authorised  to  avail  himself  ^i/^^*  w^ 
of  any  legal  evidence  in  his  favor ;  and  parties  are  not  bound,  evidenoe  in  Ms 

*  favor,  under  this 

ca,  without 
»ng  bound  by 
e  pleadings! 

The  remaining  alleged  ground  of  nullity  of  the  will,  is,  8pc«fic  proofs, 
that  one  of  the  witnesses  was  not  a  resident  of  the  parish  of 
Orleans,  when  the  will  was  executed.  Upon  this  question, 
which  is  one  of  fact  only,  there  is  much  discrepancy  in  the 
evidence.  One  thing,  however,  is  clear,  that  until  a  short 
time  at  least  before  the  will  was  executed,  the  witness  had 
been  for  many  years  domiciliated  in  the  parish  of  Orleans. 
He  was  himself  examined  on  the  trial  of  this  case,  and 
swore  that  his  residence  was  still,  at  that  time,  in  the  parish 
of  Orleans.  The  evidence  does  not  satisfy  us,  that  he  had 
changed  his  domicil  at  the  time  alluded  to,  and  according  to 
the  principles  recognised  by  thin  court,  in  the  case  of  Waller 
V8.  Lea,  8  Louisiana  Reports,  315,  the  witness,  for  aught  that 


in  their  pleadings,  to  specify  the  proofs  on  which  they  intend  pica/    without 

^  "^^  V  •  Uie  pleadings  to 
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Eastum  DisT.  appears,  might  have  been  atill  amenable  to  the  juriadictioD 
■*^  *«^-    of  the  Parish  Court  of  Orleans. 

ss:  * 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgments  rendered  in  these  cases,  be  severally  affirmed, 
with  costs. 

The  counsel  for  the  plaintiflfs  presented  a  petition  for  a 
re^hearing  in  this  case,  which,  on  consideration,  the  court 
refused. 


MIERS  «».    BETHANY. 
ArriAI.   FROM  THB  <H>UET  OF    THE  THIAD  JUDICIAL   DUT&ICT. 

The  Bale  of  the  property  of  a  minor,  by  his  curator  ad  bomoy  when  there  is 
no  ratification  or  concurrence  of  the  minor,  after  he  came  of  a^  will  be 
regarded  as  a  nullity. 

The  plea  of  prescription  of  ten  years'  poasesoion,  under  a  just  tiUe  and  sale, 
of  minors'  property,  will  not  avail,  where  the  entire  ten  years  have  not 
elapsed  since  the  minors  came  of  full  age,  and  before  commencement  of 
suit. 

This  is  a  petitory  action.  The  plaintiff  sues  to  recover  a 
tract  of  land,  six  arpents  front  and  forty  in  depth,  situated  on 
Carr's  creek,  in  the  parish  of  East  Feliciana,  which  he 
alleges,  is  in  the  possession  of  the  defendant,  together  with  the 
original  Spanish  titles,  and  which  he  detains  illegally,  and 
unjustly,  although  amicably  demanded  to  surrender  them 
up.  He  alleges  that  he  derives  his  title  by  purchase,  evi- 
denced by  authentic  act,  through  several  persons,  by  a 
complete  claim  of  title,  from  one  Higgins,  to  whom  the  land 
was  granted  by  the  Spanish  government.  He  prays  judg- 
ment, decreeing  him  the  possession  of  said  titles  and  the 
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land,  and  that  he  may  be  declared  to  be  the  true  owner  Eastsrn  Dist. 
thereof.  -^P^  ^^' 

The  defendant  pleaded  a  general  denial,  and  alleged  he        mism 
was  in  poesession  by  a  just  and  legal  title,  and  pleaded  the      BrraAWT. 
prescription  of  ten  years,  &c. 

The  plaintiff  ofiered  in  evidence,  a  Spanish  order  of  survey, 
granted  by  Gk)vernor  Gayoso,  in  1798,  and  plat  and  certificate 
of  survey  by  Trudeau,  in  1799,  of  480  arpents  of  land,  on 
Carr*s  creek,  to  James  Higgins.  He  further  proved  by 
Doctor  James  Raoul,  that  James  Higgins  died,  and  willed 
the  tract  of  land,  one  half  or  240  arpents,  to  his  eldest  son, 
John  Higgins,  and  the  other  half,  240  arpents,  to  his  wife, 
Sarah  Higgins,  and  all  his  stock  and  personal  property  to 
his  younger  sons,  William  and  James  Higgins.  Mr.  N. 
Johnson,  witness  for  plaintiflT,  was  well  acquainted  with  Hig- 
gins. After  his  death,  his  wife  married  Taylor,  and  had 
two  daughters  ;  the  eldest  went  to  look  after  the  land,  after 
the  mother's  death,  which  they  inherited  from  her,  and 
which  she  inherited^  from  her  husband.  James  Saunders 
knew  Mary  Taylor,  now  wife  of  Ursin  Bourgeois,  and  Han- 
nah Margaret  Taylor,  now  wife  of  Wm.  Blocker,  both 
daughters  of  Mrs.  Sarah  Higgins,  late  wife  of  Taylor,  by  the 
second  marriage.  He  knew  John,  William  and  James  Hig- 
gins, half  brothers  of  Mrs.  Mary  Taylor,  by  the  mother's 
side ;  they  all  three  died  during  the  siege  at  New  Orleans, 
in  1815. 

On  the  21  St  November,  1829,  Mary  Taylor,  wife  of 
Bourgeois,  sold  the  land  noiv  in  contest,  being  one  half  of  the 
Higgins  tract,  containing  240  arpents,  to  the  present  plaintiff 
for  two  hundred  and  fifty  dollars,  evidenced  by  public  act, 
passed  before  the  parish  judge,  of  the  parish  of  St.  Mary,  in 
which  the  vendor  declares  that  it  is  land  inherited  by  her  , 

from  her  half  brothers,  John,  William  and  James  Higgins, 
deceased.     This  completes  the  plaintiflPs  title. 

The  defendant  claims  under  the  same  original  title.  On 
the  Sd  February,  1814,  Wm.  Higgins  and  the  curator  ad 
hcfna  of  James  Higgins,  sold  and  Conveyed  by  authentic  act, 
all  their  interest^  right  and  title,  in  and  to  the  Higgins  tract. 
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Karteiiv  iiirt.  of  four  hunilrcd  and  ci^lily  arpenis,  to  James  Freeland,  for 
.ipni,  1836.  four  lunidred  dollars.  On  the  16th  of  February,  1831,  Mrs. 
Hannah  Blocker,  sister  of  Mrs.  Taylor,  now  wife  of  Bour- 
geois, sold  and  conveyed  all  her  interest  in  said  land,  to 
Mathew  Bethany,  the  defendant;  and  on  the  9th  April, 
1819,  James  Freeland,  for  the  consideration  of  two  thousand 
five  hundred  dollars,  sold  all  his  interest  in  this  land,  con- 
sisting of  four  hundred  and  eighty  arpeBts,  to  the  defendant. 
Upon  these  issues  and  titles  the  parties  went  to  trial. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  for 
the  defendant.  The  plaintiflT  moved  for  a  new  trial  on  the 
following  grounds.  i 

'  1 .  That  the  court  rejected  legal  and  proper  evidence  oflfered 
by  the  plaintiff. 

2.  The  verdict  is  contrary  to  the  evidence  in  not  giving  the 
land  to  the  plaintiff.  He  is  at  least  entitled  a  portion,  if  not 
all  the  land  claimed. 

3.  Manifest  injustice  has  been  done. 
The  motion  for  a  new  trial  was  overruled,  and  judgmenr 

rendered  in  conformity  to  the  verdict.    The  plaintiff  appealed. 

Turner^  for  the  plaintiff. 

1.  We  claim  this  lartd  under  a  deed  from  Mary  Taylor. 
She  inherited  it  from  her  mother,  Sarah  Higgins,  and  her 
half  brothers,  Jphn,  William  and  James  Higgins,  and  half 
sister  Nelly  Higgins. 

2.  The  defendent  claims  and  opposes  the  right  of  the 
plaintiff  under  a  plea  of  prescription  and  possession,  under  a 
deed  from  Wm.  Higgins  and  Bohannon,  the  curator  ad  bona 
of  James  Higgins  >  and  also  a  deed  from  Hannah  Blocker. 
This  comprises  his  title  to  the  locus  m  quo. 

3.  The  <jlefendent  cannot  avail  himself  of  the  plea  of 
prescription,  because  a  portion  of  the  title  he  sets  up,  to  wit : 
that  derived  from  James  and  Wm.  Higgins,  is  shown  to  be 
fraudulent ;  and  it  further  appears  that  he  was  not  in  posses- 

1  sion  ten  years  before  the  commencement  of  tht^  suit,  and  one 
of  the  heirs,  Mary  Taylor,  was  a  minor  until  1823  or  1824. 


V9. 
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4.  It  is  not  shown  that  Bohannon   was  the  curator  ad  Eastliut  Diit. 
fcond,  of  J.  Higgins,  and  if  it  was,  he  had  no  authority  to  sell    >>>/»-<v,  i836» 
and  coitvey  the  property  of  a  minor.  mtkab 

5.  The  deed  from  Hannah  Blocker,  conveys  no  title. 
She  was  a  natural  child,  and  could  not  inherit,  where  there 
were  legitimate  children.  The  marriage  of  her  mother,  with 
Taylor,  did  legitimate  her,  because  it  is  not  shown  that  she 
was  acknowledged  by  Taylor  to  be  his  daughter.  LouUicma 
Code,  articles  913,  221  and  224. 

6.  It  is  believed  that  under  the  Spanish  law,  an  express 
acknowledgment  was  required  to  legitimate  a  child  born 
before  marriage.     Civil  Code  152,  articles  31,  32,  33,  34. 

7.  There  is  another  objection  to  the  deed  of  Mrs.  Blocker. 
She  was  a  married  woman,  and  resided  out  of  the  state; 
the  authority  of  the  parish  judge  was  not  given  in  due  foroa, 
and  the  husband  did  not  join  in  the  act  of  sale.  Louisiana 
Code,  arHcles  124,  127,  129  and  1775. 

Ripley,  for  the  defendant. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  as  vendee  of  Mary  Taylor,  sues  to  recover  a 
tract  of  land  of  two  hundred  and  forty  arpents,  in  possession 
of  the  defendant,  to  which  she  alleges  title  by  inheritance, 
from  her  half  brothers,  John,  William  and  James  Higgins, 
and  her  mother  Sarah  Higgins. 

It  appears  that  a  tract  of  four  hundred  and  eighty  arpents, 
of  which  the  land  in  dispute  is  a  part,  was  granted  to  James 
Higgins.  At  his  death,  in  1800,  his  eldest  son  John  inherited 
one-half,  and  the  other  half  was  retained  by  the  widow. 
Parole  evidence  of  silch  a  distribution  of  the  estate  was 
received  without  opposition,  and  the  present  controversy 
relates  only  to  the  widow's  half. 

She  had  four  children  by  her  first  husband,  to  wit:  John, 
William,  Nelly  and  Jame?.  She  afterwards  married  John 
Taylor,  by  whom  she  had  two  children ;  Mary,  Mrs.  Bour- 
geois, and  Hannah,   Mrs.  Blocker.     It  is  left  doubtful  at 

48 : 
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Eaitsrx  Dist.  what  time  Nelly  died  without  i^ue,  nor  is  it  material  to 

Aprils  1836.     inquire,  because  if  she  died  before  her  mother,  the  latter 

xiEiu.        became  her  heir ;  if  afterwards,  her  full  brothers  inherited  to 

BSTBAiiT.      (b®  exclusion  of  her  half  sister.     On  the  death  of  Sarah 

Higgins,  the  mother,  in  ld07«  she  left  five  children^ually 

entitled  to  participate  in  her  inheritance,  viz :  John,  William 

and  James  Higgins,  and  Mary  and  (lannah  Taylor. 

The  plaintiff  has,  therefore,  shown  a  title  in  his  vendor  to 
one-fifth  of  the  tract  in  dispute,  by  direct  inheritance  from 
Sarah  Higgins,  her  mother,  of  which  she  does  not  appear 
ever  to  have  divested  herself. 

John,  William  and  James  Higgins,  the  half  brothers,  died 

about  the  same  time,  in  1815;  William  survived  his  two 

brother,  sand  inherited  whatever  remained  of  their  property, 

to  the  exclusion  of  the  half  sisters.     On  his  death,  the  two 

half  sisters  inherited  from  him. 

ilieMde  of  the      The  defendant  has  exhibited  no  conveyance  from  John,  of 

mhior,  ^hj  his  his  share,  derived  from  his  mother.    William  had  already  sold 

wh™n°th^1t"ni  his  share  to  Freeland,  who  conveyed  to  the  defendant.     But 

radacation     or  the  sale  of  Bohannon  as  curator  of  James,  must  be  regarded 

the  minor,  After  OS  a  nuUity ;  neither  his  concurrence  nor  subsequent  ratifi- 

tiu  be  rewr^a  ^^^^^^  ^^  shown.     We  are  of  opinion,  that  the  defendant  has 

M  ft  nuUitj.        shown  title  to  one  hundred  and  forty-four  arpents  of  the  land 

in  dispute ;  having  acquired  William's  full  share  of  forty- 
eight  arpents,  Mrs.  Blocker's  share  also  of  forty-eight  arpents, 
and  one  half  of  the  shares  of  John  and  James,  under  the  deed 
of  Mrs.  Blocker.  The  plaintiff  is,  therefore,  as  vendee  of  Mrs. 
Taylor,  entitled  to  recover  ninety-six  arpents,  or  two  undi- 
vided fifths  of  the  land,  to  wit :  forty-eight  arpents  in  her  own 
right  by  direct  inheritance  from  her  mother,  and  one-half  <^ 
each  of  the  shares  of  her  half  brothers,  John  and  James^ 
each  twenty-four* arpents. 

But  it  is  contended  that  Mrs.  Blocker  is  not  proved  to 
be  a  legitimate  child,  and  that  consequently  Mrs.  Bourgeois 
inherited  to  her  exclusion.  It  is  shown  that  the  two  sisters 
divided  between  them  the  property  left  by  the  three  Higgins 
in  Attakapas,  and  we  are  of  opinion,,  that  the  evidence  does 
not  authorise  us  to  pronounce  her  incapable  of  inheriting. 
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intire  especiftUy  as  her  legilitnacy  ie  not  directly  questioned  Eimur  Dm. 
by  the  pleadings.  -^^  ^^^ 

The  plea  of  prescription  cannot,  in  our  opinion,  avail  the        wesu 
defendant,  as  it  is  shown  that  the  plaintiff's  vendor  could  plow^'st  al 
not  have  been  of  age,  until  the  year  1823  or  1824,  and  the    The  ^lea  of 

.       .  ,  .      -^«Vv  prescnption    of 

present  suit  was  instituted  in  1830.  ten.vean'poaaet- 

sion,    under    a 
justtitleand  sale, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^  minon'  ppo- 
judgment  of  the  District  Court  be  avoided  and  reversed,  and  aTaji,' where  the  . 
it  is  farther  adjudged  and  decreed,  that  the  plaintiff  recover  havJ^oTelapted 
of  the  defendant  two  undivided  fifths  of  the  tract  of  land  of  ""*®  the  minora 

came  of  full  age, 

two  hundred  and  forty  arpents  in  controvers}%  with  costs  in  and  before  oom- 
both  courts;  reserving  to  the  defendant  his  right,  if  any  he  ^f"^'^'^'' 
have,  to  be  paid  for  improvements. 


"ttS7§ 
WEEKS   VS.    FLOWER   ET    AL.  ^  *^ 


AnmAU   WKOM    THE  COURT    OF   THE    THIRD  JDDICIAI.  DISTRICT,   THB  JUDOl 

OF  THE   EIGHTH    rRBSIDING. 

Wliere  r  porcbRser  is  in  poaRearion  under  a  conveyRoee,  the  qaeition  of 
firRQd  ORnnot  be  inquired  into  collRterRlly,  in  a  cRse  commencing  with  r 
teixnre ;  Uie  party  complaining  muat  bring  a  direct  revocRtory  action. 

Where  r  plRintiff  in  injunction,  aoea  for  vindictive  dRmRgea,  Rlleging  htk 
poaeotaion  of  the  property  ieized  Rud  which  he  hea  enjoined,  the 
defendant  mRy  repel  the  Rction,  by  ahowing  that  the  contrect  of  gRle 
oader  which  the  plRintiff  clRima  Rnd  bRaea  hia  right,  ia  r  aimnlRtion^ 
Rod  intended  to  cover  the  property  from  the  defeodenfa  clRim  RgRtnat 
the  true  owner. 

The  plcR  of  HHm  pendentia  ia  r  declinRtory  exception,  which  comes  too  Ute 
efler  the  awcRring  of  the  jury.  In  order  to  RVRil  the  pRrty,  it  must  riiow 
the '  pendency  of  Rnother  suit,  between  the  seme  pertiea,  for  the  BRae 
object,  gtowing  out  of  the  seme  cRuae  of  action,  befhfe  another  court  of 
Odncttfrent  juriadiction. 
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EAtTEKZf   DisT.  ^  continaance  will  not  be  granted  after  the  trial  has  commenoed  and 
Aprils  1836.         evidence  gone  into,  on  account  of  sickneM  of  connael.    It  is  too  late  at 
WKSKS.  ^i"  'tage  of  a  cause,  to  pray  for  a  continuance. 

riAwsaKFAL.       This  suit  commenced    by  injunctioD.      U   appears  the 
defendants,  iinder  a  judgment  which   they   had  obtained 
against  one  Uachel  O'Connor,  in  1832,  caused  an  execution 
to  issue,  directed  to  the  sheriff  of  the  .parish  of  West  Feliciana, 
and  instructed  him  to  levy  on  ten  bales  of  cotton,  besides 
other  cotton  in  the  gin  house  and  in  the  field,  and  on  twenty- 
MX  slaves,  all  of  which  is  alleged  to  be  the  property  of  the  peti- 
tioner, and  which  he  alleges  the  defendants  knew  belonged 
to  him,  but  nevertheless,  caused  it  to  be  seized  under  the 
pretext  that  it  belonged  to  the  defendants  in  execution.     He 
further  states,  (hat  the  sheriff  has  advertised  said  property 
for  sale;  wherefore,  he  prays  for  an  injunction  to  restrain 
und  prohibit  said  sale,  and  that  it  may  be  declared  to  belong 
to  him,  and  that  he  have  judgment  for  five  thousand  dollars 
in  damages  which  he  has  sustained  in  consequence  of  said 
illegal  seizure.     An  injunction  was  granted  as  prayed  for. 
The  defendant  admits  the  seizure  of  the  property  in  contest, 
but  avers  that  after  the  institutioli  of  his  suit  against  Mrs. 
O'Connor,  and  before  he  obtained  the  judgment  on  which 
execution  issued,  under  which  the  property  was  seized ;  she, 
with  the  intent  to  defraud  her  creditors,  especially  the  defend- 
ant and  his  co-partner  David  Flower,  colluded  and  confede- 
rated with  the  plaintiff  to  prevent  the  recovery  of  their  just 
debts;    and  on   the   5th  of  June,   1829,  conveyed   to  the 
plaintiff,  by  act  under  private  signature,  nineteen  slaves ;  and 
on  the  15th  of  March,  1830,  she  conveyed  to  said  plaintiff, 
by    public   act    passed    before    the  parish  judge  of  West 
Feliciana,  the  tract  of  land  on  which  she  resided,  her  stock 
of  horned  cattle,  horses  and  sheep,  and  thirty  slaves,  &c., 
being  property  she  then  possessed,  for  the  aggregate  sum  of 
nine  thousand  dollars,  &c.,  without  leaving  sufficient  property 
to  pay  her  debts,  &c.     The  defendants  charge   that   said 
acts  of  sale  are  fraudulent,  as  well  on  the  part  of  the  plaintiff, 
who  had  notice  of  the  defendants'  claims,  as  Mrs.  O^Connor, 
and  made  in  collusion  between  them ;  that  said  pretended 
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sales  were  made  without  a  fair  and  legal  consideration,  and  EASTEiiit  Dist. 
no  delivery  of  the  property  sold  was  ever  made  to  the  pre-    >g/>^^  'S-'^^- 
tended  purchaser.     He  prays  that  the  property  seized   be 
declared  to  belong  to  Mrs.  O'Connor,  and  liable  to  his  execu- 
tion, and  that  the  injunction  be  dissolved. 

The  plaintiff  nnoved  to  strike  out  of  the  answer  the  part 
which  charges  fraud,  want  of  consideration,  and  invalidity  in 
the  said  acts  of  sale,  because  they  cannot  be  tried  in  this  form 
of  action  ;  the  validity  of  the  sales  cannot  be  tested  by  the 
seizures  which  are  enjoined,  but  in  a  direct  action  to  annul 
and  set  them  aside. 

The  court  overruled  this  motion  and  allowed  the  entire 
issue  to  go  before  the  jury.  The  decision  of  the  court  was 
excepted  to.  The  plaintiff  renewed  his  motion  to  strike  out, 
on  the  further  trial  of  the  cause,  on  the  ground  that  the 
matters  embraced  in  said  answer  are  the  subject  of  another 
suit  between  the  defendant  and  the  plaintiff  herein,  which 
has  for  its  object  the  cancelling  of  said  sales  as  the  identical 
grounds  alleged  in  this.  The  court  overruled  the  motion, 
which  opinion  of  the  court  was  excepted  to. 

While  the  trial  was  in  progress,  the  sole  counsel  for  the 
plaintiff  spread  upon  the  record  a  statement  that  he  was 
incapable  from  indisposition  to  discharge  his  duty  to  his 
client,  and  prayed  the  court  to  postpone  the  further  trial  of 
the  case  from  Saturday  morning  until  the  following  Monday, 
which  was  refused,  and  a  bill  of  exception  taken  to  the 
decision  of  the  court. 

Parole  evidence  was  received  to  prove  the  icircumstances 
attending  the  levy  made  on  the  property  in  contest;  and 
also  to  show  the  manner  in  which  the  sales  of  said  property 
were  made  to  the  plaintiff,  Weeks. 

The  jury  returned  a  verdict  for  the  defendants;  upon 
which  the  court  rendered  judgment,  dissolving  the  injunction, 
and  decreeing  the  plaintiff  to  pay  costs.     He  appealed. 

Conrady  for  the  plaintiff. 

1.  The  injunction  should  have  been  made  absolute  until 
the  sale  from  Rachel  O'Connor  to  the  plaintiff,  had  been 
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Barsm  Dm.  revoked  by  a  direct  action  instituted  for  (hat  purpose.     Th« 
^firii^  i83g.    property  conveyed  by  it  could  not  be  seized  for  a  debt  of 
the  vendor.     Louisiana  Code,  artkks  1964,  1965,  1966.     5 
Marim,  JV*.  S.,  362.     Ibid.  633.    6  Martin,  JV*.  S.y  137, 580. 
6  Ibid.  324.     2  Louiiiana  Reports,  214. 

2.  Even  supposing  that  the  bill  of  sale  in  this  case,  should 
be  considered  as  a  mere  act  sow  seing  pmi ;  in  consequence  of 
any  defect  in  its  form,  still  the  distinction  which  has  beea 
drawn  between  authentic  acts  and  those  under  private  signa- 
ture in  relation  to  this  subject,  will  not  avail  the  defendants 
in  this  case.  That  distinction,  though  not  expressly  recog* 
nised  in  those  articles  of  the  Code  which  grant  the  revoca- 
tory action,  and  regulate  its  exercise,  has  been  founded  by 
this  court  on  two  considerations.  Ist.  Because  third  persons 
could  not  be  presumed  to  have  knowledge  of  alienations 
made  sous  seing  privi  not  recorded.  2d.  That  such  instru- 
ments have  no  legal  date,  except  that  of  their  production  in 
court.  Now  neither  of  these  considerations  applies  to  the 
present  case.  The  sale,  even  supposing  it  defective  an  forro» 
formed  a  part  of  the  record  of  the  parish  judge's  office,  and 
conveyed  as  full  information  of  the  fact,  as  if  it  had  been 
perfect  in  point  of  form.  Mattel  vs.  Trudeau^s  heirs.  Besides 
an  authentic  act,  or  one  sous  seing  privi,  duly  recorded,  only 
creates  a  presumption  of  knowledge,  frequently  unfounded 
in  fact,  and  this  court  has  frequently  held  that  actual  know- 
ledge is  equivalent  to  registry,  and  dispenses  with  the  proof 
of  it.  2  Martin,  JV.  S.,  171.  4  Ibid.,  JV.  S.,  378.  8  Ibid., 
JV.  S.,  140.     Louisiana  Code,  article  2242. 

3.  Now,  the  evidence  on  the  record  fully  establishes  that 
the  defendants  were  fully  apprised  of  the  sale,  long  before 
issuing  the  fieri  facias,  and  that  in  fact  at  that  very  moment 
a  suit  instituted  by  them  long  before,  to  set  aside  the  sale,  on 
the  same  grounds  on  which  it  is  attacked  now,  was  still 
pending. 

4.  In  their  answer  in  this  suit,  they  in  fact  admit  that 
there  was^  a  sale  by  authentic  act.  But  they  Certainly 
admit  both  in  that  answer,  by  their  indemnity  bond  to  the 
sheriflf,  &c.,  that  a  sale  of  the  property  hlid  been  made. 
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&  As  to  the  second  ground  of  distinction,  the  want  of  a  Eastsbh  jjun. 
date  to  instruments  under  private  signature,  the  date  of  the  '^l»^  t836. 
present  one  is  fully  established  to  have  been  what  it  purports        wszu 
to  be.     On  this  point  the  attestation  and  signature  of  the  piawuztal. 
judge,  or  sworn  officer,  acting  in  the  performance  of  his  legal 
functions,  must  distinguish  this. act  from  an  ordinary  one 
90US  seing  privi.    Although  this  signature  may  not  invest  it 
with  the  character  of  an  authentic  act,  it  certainly  gives  to 
it  some  additional  faith  and  credit,  in  deciding  on  the  mere 
fact  of  its  genuineness.     But  independent  of  this,  its  date  is 
established  by  the  testimony  of  Swift  and  Johnson,  and  by 
the  suit  instituted  to  annul  it  a  long  time  previous  to  the 
seizure,  and  by  the  indemnity  bond. 

6.  But  lastly,  the  property  was  delivered  to  plaintiff's 
overseer;  the  possession  of  the  last  was  that  of  their 
employer:  ^^qui  possidet  per  alvumj  possidet  per  se.^  See 
Louieiana  Codiy  article  3396.  The  plaintiff  has,  ever  since 
the  sale  been  exercising  unequivocal  acts  of  ownership  over 
the  property  sold,  and  the  place  was  entirely  under  his 
control ;  the  overseers  employed  and  paid  by  him ;  some  of 
the  negroes  sent  to  another  plantation  owned  by  him  in  a 
distant  part  of  the  state ;  the  crop  marked  in  his  name  and  ' 

consigned  by  him  to  his  merchant  in  this  city,  sold  on  his 
account  and  the  proceeds  plafed  to  his  credit. 

The  cotton  seized  had  certainly  been  delivered  to  him 
before  the  sale.  Lotdsiana  C^de^  article  2243J  Digest^  lib. 
39,  tUle  5,  b.  6  and  IS.     Ibid.  18,  titU  6, 1  14. 

Warihingtont  for  the  defendant,  made  the  following  points 
in  argument : 

1.  The  sale  from  Mrs.  O'Conner  to  the  plaintiff.  Weeks, 
was  a  fraudulent  sale,  made  with  a  deliberate  intention  to 
defVaud  her  creditors,  and  particularly  the  defendant  to  this 
action. 

S.  That  a  sale  made  with  a  deliberate  intention  to  defraud 
either,  avowed  by  the  parties  to  such  sale,  or  found  by  a  jury, 
18  null  and  void,  and  can  communicate  no  title  to  the  frau- 
dulent  vendee.     2  Louwiana  Reparte,  78.     6  ToutUer^  395.. 
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Bastkhx  Dibt.      3.  That  in  all  cases  where  the  plaintiff  claims  a  rigbi 
^fmi,  1836.     under  such  conveyance,  that  right  may   be  attacked  by 
-,.^^^       the  introduction  of  evidence  to  show  the  fraud,  and   the 
v».  consequent  want  of  title  in  the  plaintiff. 

'  '  4.  That  if  there  is  any  thing  in  the  jurisprudence  of  ibis 
state,  which  conflicts  with  this  right,  it  is  confined  to  cases 
where  the  possession,  real  and  bim&  Jide^  accompanies  the 
deed. 

5.  That  here  there  was  no  valid  possession  taken  by  the 
'   vendee. 

6.  That  this  was  an  action  for  vindictive  damages,  iq 
'which  the   defendant  was  entitled  ia  exhibit  a  want  of 

possession  and  title  in  the  plaintiff. 

Btdlardy  /.,  delivered  (he  opinion  of  the  court. 

The  plaintiff,  David  Weeks,  alleges,  that  the  defeDdants, 
W.  &  D.  Flower,  having  obtained  a  judgment  against 
Rachel  O'Conner,  caused  a  fieri  facia»  to  issue,  and  that  the 
sheriff  had  levied  on  certain  cotton  and  slaves,  which  they 
well  knew  to  be  the  property  and  in  possession  of  the  plaintifl^ 
He  prays  a  judgment  for  five  thousand  dollars  damages,  and 
an  injunction. 

The  defendants  deny  that  the  plaintiff  was  in  possession 
of  the  property  at  the  time  of  #he  seizure,  and  they  allege, 
that  there  was  a  simulated  sale  from  their  debtor,  Rachel 
O'Conner,  to  her  brother,  theplaiotiffj  entered  intocoUusively 
with  a  view  of  defrauding  them,  and  that  the  pretended 
vendor  always  retained  pdssession.  They  pray  that  the  pro- 
perty seized  may  be  declared  to  be  that  of  Mrs.  O'Conner, 
and  subject  to  their  seizure. 

The  case  was  tried  by  a  jury,  whose  verdict  was  in  faTor 
of  the  defendant,  and  the  plaintiffs  appealed. 

The  plaiptifi^'s  counsel  moved  the  court  to  strike  out  aQ 
that  part  of  the  defendant's  answer,  which  alleges  fraud  and 
want  of  consideration,  and  invalidity  in  the  sales  from  Mrs. 
O^Conner  to  Weeks,  on  the  ground  that  these  questions 
could  not  be  tried  in  this  form,  and  tested  by  a  seizure  in  the 
first  instance.     This  motion  being  overruled,  he  excepted. 
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and  the  case  turns  principally  on  the  correctness  of  that  eastshx  Di8t. 
ruling  of  the  District  Cotirt.  -^/^^  '8^- 

It  has  been  settled  by  repeated  decisions  of  this  court,  that        wexkh 
when  a  purchaser  is  in  possession  under  a  conveyance,  the  plowsextal. 
question  of  fraud  cannot  be  inquired  into  collaterally,  com-   ,  V^«?« »  p*"^ 

^  .  ^  ...  chater  is  m  pos- 

mencing  with  a  Seizure ;  but  the  party  complaining  must  session  under  a 
bring  a  direct  revocatory  action.     5  Martm^  JV*.  S,^  361.        qucsdonoffraud 

We  are  still  satisfied,  that  the  principle  is  a  correct  one ;  ^dbto^cI^iuieSr 
but  it  will  be  found,  that  in  all  the  cases  which  have  turned  ally,  in  a  case 
upon  that  principle,  the  purchaser  was  in  possession.      If  ^^oTa^^mire; 
effect  were  given  to  a  conveyance,  alleged  to  be  collusive  pj^„^^  ^Jjj 
and  simulated,  and  not  accompanied  by  possession,  it  would  ^n°s  «  d>i^t 
be  a  clear  violation  of  that  provision  of  the  code,"  which  tion. 
declares,  <Uhat  the  sale  of  immoveables  or  slaves,  made 
under  private  signature,  shall  have  effect  against  the  creditors 
of  the  parties,  and  against  third  persons  in  general,  only 
from  the  day  such  sale  was  registered  in  the  office  of  a 
notaiy,  and  the  actual  delivery  of  the  things  took  place.** 
Lomiana  Code,  2417. 

The  present  case  differs,  in  some  essential  particulars,  from  WhereapUun- 
any  other  which  has  heretofore  come  before  this  court.  In  weslfw^ndi^ 
the  first  place,  the  plaintiff  sues  for  vindictive  damages,.  ^j|  -o^hJi^^*^ 
alleging  his  possession,  and  that  the  defendants  well  knew  session  of  the 
that  he  was  the  owner  and  possessor.  With  a  view  of  repel-  nndWeiihehas 
ling  this  action  for  damages,  which  is  rather  one  of  trespass  cS^t'^^y^ 
than  a  mere  opposition  and  injunction,  to  be  tried  summarily  p<^i  ^«.  i^otjoo, 
without  a  jury,  the  defendants  had,  in  our  opinion,  iBi  right  t^e  oontnwt  of 
to  allege  and  show  that  the  pretended  vendor  was  in  fact  SL''''"^p'2!|jJiff 
still  in  possession,  and  that  the  contract  on  which  the  ^t^i^f^i^^^i^^Mea 
plaintiff  bases  his  right,  was  but  a  simulation,  and  intended  simuiaUon,  and 
to  cover  the  property  from  the  defendants'  claim.     No  objec  |||^««^*^*««^«'' 


proi 

tion  was  made  to  the  questions  presented  by  the  pleadings,  from  the  defent 
being  tried  by  a  jury,  and  the  possession  of  the  plaintiff  was  against  the  tme 
necessarily  one  of  the  issues  submitted,  as  well  as  the  ^'^^' 
knowledge  on  the  part  of  the  defendants,  that  the  property 
did  belong  to  the  plaintiff.    We  are,  therefore,  of  opinion,  the 
eourt  did  not  err  in  overruling  the  motion. 
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EASTxiur  UiRT.      There  is  a  second  bill  of  exceptions  to  the  refusal  of  the 

^^i7.  uac.     judge  to  reject  the  same  matters  of  defence,  on  the  ground 

vBSKi       that  there  was  another  suit  pending,  in  which  the  defendant 

FLowu  rr  AL.  ^°  ^^^  ^^^^^  seeks  to  avoid  the  sale  from  Mrs.  O'Conner  to 
The  plea  of  Weeks,  on  the  ground  of  fraud.    This  second  motion  to  strike 

safe:  «.^  WM  m.d.  .«»  U..  ..«n,s  of  .h.  ju,,.  .™1  in  .«r 

€epdon,   whieh  opinion  came  too  late :  but  even  if  it  had  been  made  in 

comes  too   late 

■ftcT  the  swear-  proper  time,  we  are  not  satisfied  that  the  exception  ought  to 
^'il^<^^Vl^i  h^^®  prevailed.  The  exception  of  the  IMs  pendentia,  does 
the  par^,  it  must  ^q^  appear  to  US  to  apply  in  a  case  of  this  kind.  It  is  a 
deneTofanotiier  declinatory  exception,  and  in  order  to  avail  the  party,  it  must 
Mme  parUes,  for  ^'^^^  ^^^  pendency  of  another  suit  between  the  same  parties^ 
the  same  object,  for  ^hg  game  obiect,  and  growinir  out  of  the  same  cause  of 

growmg   out  of         .  j      -»  o  o  ^    %      ^ 

the  same  cause  actiou,  before  another  court  of  concurreiU  jurisdiction.     Code  of 

another  court  of  PfOcHce^  Ortick  S36. 

SriiS!'  J""  A  third  bill  of  exceptions  was  taken  to  the  refusal  of  the 
AeontiDuanceJudge  to  cootinue  the  cause  on  affidavit,  after  the  trial  had 
ed**aftertiwtt4-  commenced,  on  the  ground  of  illness  of  one  of  the  counsel, 
ai  has  commen-  and  that  his  coUeague  had  retired  from  the  court,  on  account 
i^ne  into,  on  we-  of  having  received  intelligence  of  a  recent  domestic  calamity, 
ofeoontd?^  It  is  ^tjch  moUons  are  always  addressed  to  the  sound  legal  discre- 
too  late,  at  this  tjon  of  the  court ;  but  this  court  has  often  decided,  that  after 
to  pray  for  a  (he  trial  has  been  gone  into,  and  evidence  heard,  it  is  too* 
continuance.       j^^^  ^^  ^^^^  ^^^  ^  continuance.     12  Martin's  ReportSy  6S5. 

On  the  merits,  the  cause  was  tried  by  a  jury,  upon  the 
issue  joined  in  the  pleadings,  and  the  judgment  of  the  court 
founded  on  the  verdict,  was,  that  the  injunction  should  be 
dissolved.  Nothing  was  decided  as  to  the  title  of  any  part 
of  the  property,  except  that  which  had  been  under  seizure. 
The  evidence  appears  to  have  satisfied  the  jury,  that  the  sale 
from  Mrs.  O'Conner  to  Weeks  was  not  real,  but  simulated, 
and  that  the  property  seized  had  not  been  delivered  to  the 
plaintiff,  and  was  still  liable  to  be  seized  in  execution,  at  the 
suit  of  her  creditors.  It  does  not  appear  to  us,  that  justice 
requires  the  interference  of  this  court  with  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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In  cases  of  opposition  to  the  appointment  of  syndics,  the  question  is  not 
whether  the  proceedings  before  the  notary  shall  bo  homologated,  (which 
do  not  require  a  judgment  of  homologation,)  but  whether  the  opposi* 
tion  shall  be  sustained,  on  the  ground  that  the  syndics  were  not  elected 
by  a  majority  of  legal  votes. 

The  proceedings  of  creditors  before  a  notary,  in  appointing  syndics,  are 
not  vitiated  because  some  illegal  votes  are  given.  They  are  to  be  struck 
out  from  the  proceedings. 

The  creditor  may  prove  his  claim,  and  vote  for  syndics  by  proxy,  or  an 
agent,  who  can  swear  to  the  fact  of  the  debt  being  due  and  owing,  of  his 
own  knowledge. 

Any  evidence  which  satisfies  the  notary  of  the  authority  of  an  agent  to 
vote  for  syndics,  is  primd  facie  good,  and  when  no  objection  is  made,  he 
cannot  refuse  the  vote ;  but  the  notary  is  not  to  decide  on  the  reality  of 
the  debts,  and  if  he  did,  it  would  not  conclude  the  other  creditors. 

Cieditore,  not  making  opposition  to  votes  for  syndics  before  the  notary, 
may  do  so  within  ten  days  after  the  proceedings  are  returned  into  court ; 
hot  then  the  burden  of  proof  is  on  the  opposing  creditor,  to  show  the 
illegal  votes.  ^ 

The  principle,  that  claims  of  creditors  on  which  they  vote  may  be 
investigated  previously  to  the  homologation  of  the  appointment  of 
syndics,  is  confined  to  eases  of  (breed  surrender,  according  to  the 
Spanish  law.  The  statute  of  1817,  relating  to  voluntary  surrenders, 
requires  only  ex  parte  evidence  of  the  debts,  previous  to  voting  for 


The  wit^triijf  in  omeiml,  required  to  elect  a  syndic,  when  there  are  more 
than  two  candidates,  is  not  an  absolute  majority  of  all  the  votes  given, 
tmt  only  a  plurality  or  the  highest  number. 

It  is  only  on  an  opposition  to  the  tableau  of  distribution,  that  the  validity 
and  relative  rank  of  debts  is  to  be  finally  and  contradictorily  tried 
between  all  the  creditors. 


riHDVLLT 

Vi, 

HM  CREDITORS. 
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EAiTCRir  DiBT.  This  case  comes'  before  the  court  oo  the  opposition  of 
•^ft^  ^^^'  several  creditors  united,  to  the  proceedings  of  the  creditors 
before  the  notary,  by  which  John  D.  Bein  and  Joeeph 
Le  Carpentier  were  appointed  syndics  of  the  creditors  of  the 
insolvent  debtor. 

The  insolvent  presented  his  petition  and  bilan  to  the 
district  judge,  and  prayed  leave  to  make  a  surrender  of  bis 
property,  for  the  benefit  of  his  creditors,  and  obtain  the  benefit 
of  the  insolvent  laws. 

The  cession  of  his  property  was  accepted,  and  a  nneeting 
of  the  creditors  took  place  before  a  notary,  who  presented 
their  respective  claims,  and  voted  for  syndics. '  These  pro- 
ceedings were  returned  by  the  notary  into  court,  on  the  6th 
June,  1835,  and  on  the  16th  of  the  same  month,  Tricou  and 
several  other  creditors  united,  presented  an  opposition  to  the 
appointment  of  the  syndics,  as  being  illegal,  on  the  following 
grounds : 

1.  Two  votes  are  recorded  by  the  firm  of  Reynolds,  Byrne 
&  Co.,  one  given  by  C.  Briggs,  acting  for  the  firm,  on  a 
claim  of  twenty-four  thousand  six  hundred  dollars,  for  John 
D.  Bein,  as  sole  syndic ;  the  second  by  James  Peuch,  acting 
under  a  power  of  attorney,  on  twenty-five  thousand  dollars, 
for  J.  D.  Bein  and  J.  Le  Carpentier,  as  joint  syndics.  These 
votes  are  alleged  to  be  illegal,  because  the  creditors  have  not 
certified  upon  oath,  that  their  claim  was  true  and  legitimate, 
and  because  no  creditor  can  take  the  oath  and  vote  by  proxy 
for  syndics,  &c. 

2.  The  same  objections  are  made  to  a  large  sum  voted  on 
by  difierent  creditors,  in  the  same  way,  all  being  given  for 
Bein  and  Le  Carpentier.  They  pray  that  these  votes  be  all 
declared  illegal,  and  that  Claude  Samory,  who  had  also  a 
large  vote,  be  declared  the  sole  syndic. 

The  votes,  as  returned  by  the  notary,  stood  one  hundred 
and  seventy-two  thousand  five  hundred  and  eighty-five 
dollars  for  Bein  and  Le  Carpentier,  ninety-six  thousand 
seven  hundred  and  eighty-one  dollars  for  Claude  Samory, 
forty-seven  thousand  three  hundred  and  fourteen  dollars  for 
John  D.  Bein  alone,  fourteen  thousand  three  hundred  and 
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iweDty^three  dollars  for  J.  Le  Carpenlier  alone,  and  two  Ejmsu  Dm. 
ihouBand  one  hundred  and  twenty-six  dollars  for  Le  Car-    '^^  '^^ 
pentier  and  Samory.    The  notary  returned  Bein  and  Le 
Carpentier  as  elected  joint  syndics. 

The  district  judge,  in  deciding  on  this  opposition, 
determined  that  the  proceedings  were  illegal,  and  that 
another  meeting  of  creditors  take  place  on  a  day  to  be 
fixed,  unless  an  appeal  was  taken  within  ten  days,  and 
that  the  notary  receive  no  votes  of  creditors,  under  powers 
of  attorney,  unless  such  power  is  accompanied  by  notarial 
acts,  nor.  unless  the  oath  be  made  of  the  debt  by  the  creditor, 
except  in  cases  where  the  creditor  is  absent,  or  under  such 
circumstances  that  he  cannot  take  the  oath ;  and  in  such 
cases,  the  attorney  or  some  competent  person  must  make 
oath  of  personal  knowledge  of  the  existing  indebtedness. 

From  this  judgment,  the  opposing  creditors  and  the  syndics 
appealed. 

•Marphyf  for  the  syndics. 

1.  The  opposition  now  made  to  the  right  of  creditors,  to 
present  their  claims  and  have  them  sworn  to,  by  an  agent  or 
attcH'ney  in  fact,  and  vote  by  proxy,  should  have  been  made 
before  the  notary,  to  enable  the  creditor  whose  claim  and 
right  was  contested^  to  apply  a  remedy,  either  by  appearing 
in  person  or  perfecting  the  authority  under  which  the  agent 
acted.     Seghers  vs.  His  Creditors,  10  Jlforlm,  544. 

2.  The  provision  of  the  Louisiana  Code,  article  3056, 
which  authorises  the  creditors  to  appear  successively  before 
the  notary,  and  which,  it  is  contended,  prevents  opposition 
from  being  made  before  the  notary,  only  applies  to  cases  of 
a  forced  respite,  which  requires  three-fourths  of  the  creditors 
in  number  and  amount  to  grant  it. 

.  S.  The  oath  required  by  a  creditor,  in  presenting  his  claim 
before  the  notary,  need  not  be  made  in  person.  It  may  be 
done  by  an  agent  or  attorney  in  fact.  It  is  only  received  as 
prim&  facie  evidence  of  the  claim,  at  the  time  of  voting ;  and 
the  vote  of  the  creditor  for  syndics  can  be  given  by  proxy. 
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EmtuoK  Dnv.  4.  The  oppoaenu  asaert  that  Samory  was  elected  by  a 
*^^  ^'^  majority  of  legal  vot^  and  that  he  should  have  been 
declared  the  syndic.  This  they  have  not  shown ;  they  are 
bound  as  much  to  show,  that  his  votes  were  founded  on  real 
debts  and  legally  given,  as  we  are  on  behalf  of  the  syndics, 
who  were  declared  to  be  legally  elected. 

5.  A  debt,  evidenced  by  the  note  of  the  insolvent,  is 
sufficient  proof  before  the  notary,  to  recognize  the  claim  and 
allow  the  holder  to  vote  thereon. 

6.  A  creditor  who  swears  to  his  debt,  due  on  a  contract 
for  building,  which  the  insolvent  failed  to  execute,  should  be 
allowed  to  vole,  although  his  claim  may  be  afterwards 
disputed.  "^ 

7.  The  strict  proof,  which  the  opponents  in  this  case 
contend  must  be  made,  of  all  claims  presented  against  the 
insolvent's  estate,  is  only  required  to  be  made  on  the  trial  of 
the  opposition  that  is  made  to  it,  contradictorily  with  all  the 
creditors.  In  this  case  they  are  all  plaintiffs  and  defendants^ 
and  then  every  claim  that  is  contested,  must  be  legally 
proved  and  substantiated.  But  the  votes  in  this  case  for 
syndics  were  properly  given,  on  preliminary  and  prmiL  faeU 
proofs  and  evidence,  and  Messrs.  Bein  and  Le  Carpentier 
were  duly  appointed  syndica 

D.  Seghersj  for  the  opposing  creditors. 

1 .  The  counsel  for  the  syndics  makes  a  mistake  in  appljring 
the  doctrines  of  10  Martin,  54,  to  his  case.  The  doctrine 
there  laid  down,  only  relates  to  opponents  who  have  not 
made  their  objections  at  the  meeting  of  creditors  before  the 
notary,  to  the  votes  given  by  proxy ;  but  that  case  does  not 
extend  to  the  mode  in  which  debts  are  to  be  proven. 

8.  The  doctrine  of  opposing  illegal  votes,  at  the  meeting 
before  the  notary,  seems  at  variance  with  the  18th  section 
of  the  act  of  1817,  concerning  voluntary  surrenders.  It 
expressly  provides,  that  this  opposition  shall  be  made  before 
the  court,  by  a  written  depotUum.     2  Jlforem^^  Digt9tj  429. 

3.  This  court  has  declared  in  a  subsequent  part  of  the 
same  volume,  (10  Martin,  697,)  in  the  si^me  case,  that  it  is 
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the  duty  of  the  notary  to  record  and  send  up  the  evidence,  EAtnBJi  Otst. 
on  which  he  receives  the  claims  of  the  creditors,  so  that  it    *^^^  >836. 
can  be  acted  upon  by  the  court.  paxduxt 

4.  It  is  in  vain  the  counsel  for  the  syndics  contends,  that  the  „,  cBinmBt. 
provision  in  the  Louisiana  Code,  article  3055  applies  only  to 

forced  respites,  when  the  creditors  are  only  to  meet  succes- 
sively, and  put  in  their  claims  and  votes  without  deliberating 
together ;  when  by  the  8th  section  of  the  insolvent  act  of 
1817,  the  creditors  are  to  be  called  in  the  manner,  and 
within  the  time  prescribed  for  respites,  and  the  Louisiana 
Code,  article  3056,  says,  *^when  the  creditors  refuse  a  respite, 
a  cession  of  property  ensues,  and  that  the  proceedings 
continue,"  as  in  case  of  a*  surrender. 

5.  The  learned  counsel  admits,  the  oath  of  the  creditor 
before  the  notary,  either  by  himself  or  by  proxy,  is  only  pri$n& 
fade  evidence  of  the  debt,  and  which  admits  the  notary  is 
incompetent  to  pass  on  contested  claims.  The  law  makes 
the  votes  of  a  majority  of  dams  sufficient  to  elect  the 
syndics;  consequently,  as  the  creditors  aU  have  a  vital 
interest,  that  the  property  shall  not  go  into  unfaithful  hands^ 
they  have  a  right  toiBcrutinize  these  votes  before  the  court, 
and  see  that  they  are  all  legal. 

6.  The  insolvent  act  of  1817,  section  14,  provides  that 
**  at  the'meeting  of  creditors,  the  latter,  after  having  certified 
upon  oath  their  respective  claims  to  be  true,  &c.,  shall  proceed 
to  the  appointment  of  one  or  more  syndics,  Slc.**  This 
involves  two  requisites :  1st.  The  oath  to  be  taken  by  the 
creditor  personaUy ;  and  2d.  That  it  must  be  taken  at  the 
meeting,  and  before  voting  for  syndics.  It  is  as  imperative 
that  the  creditor  take  the  oath  before  voting,  as  it  is,  that  the 
opposing  creditor  shall  make  his  written  deposition  before  the 
court,  setting  forth  the  nullity  of  the  election  of  syndics, 
within  ten  days  after  such  appointment. 

7.  The  creditors  cannot  vote  for  syndics  by  proxy.  The 
3d  section  of  the  act  of  1817,  requires  that  the  insolvent 
shall  include  in  his  schedule,  the  names  of  all  his  creditors, 
&c.,  and  the  14th  section  says,  these  creditors  are  to  come 
forward  and  certify  on  oath  their  respective  claims,  before 
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BAtnRx  DiiT.  tbey  proceed  to  vote  for  syndics.    The  reason  of  this  is,  that 
■%^  ^^^-     fraud  is  presumed  in  cases  of  insolvency.      8  Ltfuitiana 

8.  The  votes,  or  many  of  them,  by  which  Bein  and 
Le  Carpentier  were  elected,  being  shown  to  be  illegal, 
Claude  Samory  should  be  declared  elected  sole  syndic. 

Sterrettf  for  the  syndics,  in  conclusion. 

1.  The  law  contemplates,  that  the  creditors  should  appoint 
some  one  or  more  persons,  in  whom  they  have  full  confidence, 
to  be  syndics,  and  take  charge  of  the  debtor's  property.  This 
they  have  done  in  the  present  case,  as  evinced  by  their  votes, 
and  Bein  and  Le  Carpentier  are  clearly  chosen,  by  a  large 
majority. 

2.  The  court  below  was,  therefore,  clearly  wrong,  in 
referring  this  matter  to  another  meeting  of  creditors.  It 
can  only  cause  delay,  for  Bein  and  Le  Carpentier  would 
receive  the  same,  or  a  greater  number  of  votes,  and  in  the 
meantime  the  property  is  wasting.  The  interest  of  all  is  to 
acquiesce  in  the  result  of  the  first  meeting,  which  is  believed 
to  be  legal,  and  as  far  as  the  opponents  are  concerned,  they 
make,  at  best,  but  an  improbable  case. 

3.  It  will  be  seen,  by  reference  to  the  record,  page  48^ 
that  Tricou  and  others  of  the  opposing  creditors  withdrew 
their  opposition  to  Bein  and  Le  Carpentier  as  syndics  These 
creditors  represent,  in  their  own  right,  (and  one  of  them  as 
Agent,)  claims,  on  which  they  voted  at  the  meetings  to  the 
amount  of  eighty-three  thousand  five  hundred  dollars.  These 
votes  were  given  to  Samory  alone ;  and  deduct  this  from  the 
remainder  given,  for  him  at  the  meeting,  and  but  thirteen 
thousand  two  hundred  and  eighty-one  dollars  remain.  The 
proceedings  should  remain  as  they  were  returned  from  the 
notary. 

Bvttardy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  opposition  to  the  appointment  of  syndics,  on  the 
ground  that  the  nomination  was  not  legally  made  before  the 
notary.     The  18th  section  of  the  act  of  1817,  relative  to 
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voluntary  surrenders,  authorises  such  opposition  within  ten  Easteiik  Diit. 
days  after  the  appointment  of  syndics.     Before  we  proceed    *^P^^  ^836. 
to  exaraihe  the  particular  objections  to  the  proceedings  had      fawdkixt 
before  the  notary  in  this  case,  we  will  remark  that  the  pre-  *»• 

cedmg  section  of  that  act  requires  that  a  copy  of  the  proces  incaiesofoD- 
verhal  of  the  deliberations  of  the  creditors,  should  be  filed  in  poaition  to  the 

,.,,,,  ,  ,  ,      appointment    of 

court,  and  it  shall  no  longer  be  necessary  to  proceed  to  the  syndics,  the 
homologation  of  such  deliberations.  The  appointment  of  wh^e^herthepr^ 
syndics  does  not  require  the  sanction  of  the  court,  and  in  ^fcdings  before 

....  ■  .  tne  notary  shall 

case  of  opposition,  the  question  is  not  whether  the  proceedings  be  homologated, 
shall  be  homologated,  but  whether  the  opposition  shall  be  ^uf^  aVdr! 
sustained ;  or,  in  other  words,  the  opposinff  creditors  must  mentofhomolo- 

,  ,      •  rr         o  gallon,)         but 

show  that  the  persons  returned  by  the  notary,  as  syndics,  whether  the  op- 
were  not  elected  by  a  majority  of  legal  votes.  surtalned'  on  the 

It  appears  by  the  notary's  return  that  creditors  representing  f™2?e**  w***  *^ 
an  amount  of  one  hundred  and  seventy-two  thousand  five  eie«ted  bv  a  ma- 
hundred  and  eighty-five  dollars,  voted  for  Bein  and  Le  Car-  iotes.  °     *** 
pentier.     The  next  highest  candidate  is  C.  Samory,  who  ,  The  proceed- 
received  votes  to  the  amount  of  ninety-six  thousand  seven  beSre  a  notary! 
hundred  and  eighty-one  dollars.     The  opposition  cannot  be  ["ndiw  ^^nlS 
sustained,  unless  the  opposing  creditors  show  that  the  syndics  vitiated  because 
returned,  received  so  many  illegal  votes  as  if  rejected,  would  votes  are  given! 
leave  them  with  a  minority.     It  cannot  be  pretended  ^hat  ^Jjlj^^^^j^^^ 
the  whole  proceedings  are  to  be  annulled,  because  some  the  prooeedingi. 
illegal  votes  were  received.     Such  votes  may  be  rejected, 
but  if  the  syndics  returned  as  elected  have  still  a  majority, 
independently  of  them,  the  opposition  grounded  on  the  ille- 
gality of  the  election,   must  fall.     The  opposing  creditors 
must^  therefore,  show  that  Bein  and  Le  Carpentier  received 
illegal  votes,  representing  more  than  seventy-five  thousand 
eight  hundred  dollars  of  debts,  the  difference  between  the 
vote  of  Samory  and  theirs. 

The  opposition  in  this  case  rests  mainly  on  the  principle' 
contended  for  by  the  counsel,  that  no  oath  by  proxy,  can 
legally  qualify  a  creditor  to  vote  for  syndic,  and  that  the  pre- 
tended powers  of  attorney,  produced  by  such  proxies,   are 
tiMufBcient. 

50 
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Eastkbn  Dirr.      That  the  debt  may  be  proved  by  the  oath  of  an  agent  or 

JprU,  1835.     proxy,  in  these  .preliminary  proceedings,   has  often   been 

PAiroKLLr      recognized  by  this  court,  whenever  the  proxy  swetfrs  to  the 

**•  fact,  as  of  his  own  knowledge.     There  may  be  cases  in 

■IS  CRKDITOBS.  ,  7  ,        .  ,  .  ^ 

The  crecKtor  which  the  principal  is  personally  ignorant  of  the  existence  of 
SSn  ^Mi^d  vote  ^^®  A^^U  fiLs  when  sales  are  made  by  factors  for  and  in  the 
for  syDdics  by  name  of  principals  living  abroad.  We  cannot  admit  the 
•geot,'  vho  call  principle  contended  for  by  the  opposing  creditor,  that  the 
rf *the^  debt  ^e^  power  of  attorney  should  contain  or  express  authority  to 
ing  due  and  ow-  gwear  for  his  constituent.  In  the  case  referred  to  by  hiuci-in 
knowledge.        the  Louisiana  Reports,  425,  Foucher  vs.  His  Creditors,  we 

held  that  an  agent  could  not  make  the  oath  required  from  an 
insolvent  debtor  as  preliminary  to  his  surrender,  and  to  obtain 
a  stay  of  proceedings  against  his  person  and  property.  It  is 
manifestly  impossible  for  an  agent  to  swear  that  the  insol- 
vent has  withheld  no  part  of  his  property  from  his  creditors. 
That  is  a  matter  which  the  insolvent  alone  can  know.  There 
is  a  great  difference  between  swearing  for  and  in  the  name 
of  another,  and  swearing  in  support  of  anothers  rights  upon 
facts  within  the  personal  knowledge  of  the  affiant. 

But  it  is  contended,  on  the  part  of  the  syndics,  that  no 
objection  was  iiiade  before  the  notary  to  that  mode  of  proof, 
and  that  this  court  held  that  the  case  of  Seghers  vs.  His  Cre- 
ditors, 10  Martin's  Report,  54,  that  they  would  not  listen  to 
objections  which  the  opponents  had  an  opportunity  to  make 
before  the  votes  were  received,  and  failed  to  make. 

To  this  the  counsel  for  the  opposing  creditors  answers: 
1st.  That  in  the  case  alluded  to  there  had  already  been  a 
meeting  of  the  creditors,  and  the  proceedings  had  been 
homologated  without  opposition ;  and  2nd.  the  creditors 
since  the  promulgation  of  the  Code  of  Louisiana,  are  no 
longer  required  to  meet  all  at  the  same  time,  but  may  appear 
successively  before  the  notary,  and  that  they  have  no 
opportunity  to  make  objections. 

It  does  not  appear  to  us  that  the  first  answer  is  satisfactory, 
or  that  the  cases  can  be  well  distinguished.  By  the  homo- 
logation spoken  of  in  that  case,  could  only  be  meant  that  no 
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opposition  had  been  made,  because  the  statute  as  we  have  EiirrsRir  Diit. 
seen  does  not  require  that  the  proceedings  should  be  expressly  •^^^'  ^^^^' 
sahctiohed  by  the  court.  If  no  objection  is  made  before  the  ^^^^^^ 
notary,  the  only  inquiry  on  an  opposition  isj  whether  the  bisciieditoiu. 
notary  erred  in  permitting  persons  assuming  to  be  creditors  vhiciT  ^altitfiei 
lo  vote.  He  has  before  him  the  bilan  containing  a  sworn  list  Jj^thorit^^of  *n 
of  the  creditors,  and  he  is  bound  to  require  that  the  debts  agent  to  vote  for 
should  be  sworn  to  before  any  person  is  permitted  to  vote.  jdde^^^^^i^Kad 
Any  evidence  which  satisfies  him  of  the  authority  of  ah  J^on *i«  made*  be 
agent,  is  primd,  facie  good,  and  when  no  objection  is  made  cannot  refuse  the 
we  do  not  well  see  how  he  could  take  upon  himself  to  refuse  notan-  is  not  to 
a  vote.  He  is  not  to  decide  on  the  reality  of  the  debts,  and  ^^  °"  }J^ 
if  he  <Jid,  it  would  not  conclude  the  creditors.  ^f^^  »nd  'f  •»« 

_....,-,-  •      •       n*       t  1      did.  It  would  not 

But  ]t  13  said  further  that  no  opportunity  is  offered  to  make  conclude  the 
objections,  as  the  creditors  are  now  permitted  to  appear  ci^Uort*°not 
successively  and  vote.     The  statute  contemplates  a  meeting  «p*king  opposi-^ 

,  r  o  jJqp  ^q  Totes  for 

and  nothing  prevents  the  creditors  from  all  coming  togetl^r,  mdics  before 
or  any  one  of  them  who  may  have  an  interest  in  so  doing,  do%o*5^2in'tS 
from  remaining  and  makinc:  objections  as  they  come  forward  *^*y*  *?**■  ** 

°  D       J  J       ^  proceedings  are 

to  vote.  If  they  chose  not  to  make  any  objections  at  the  returned  into 
time,  and  afterwards  make  opposition,  they^must  show  that  fhe'^burden  of 
persons  voted  who  had  in  fact  no  riffht  to  do  so,  and  the  P'^f.»«  oa  the 

»  o  »  opposing  credi- 

burden  of  proof  is  on  the  opposing  creditor.  If  we  deviate  tor,  to  Okow  the 
from  the  rule  settled  in  the  case  alluded  to,  we  transfer  the  '  t^  principle, 
contest  relative  to  the  syndicship  from  the  notary's  to  the  ^uoJj*"'  ^ 
court  room.  The  case  of  Planters'  Bank  vs.  Lanusse,  also  ^^ich  thej  Toce 
referred  to  in  10  Martin,  690,  is  entirely  diflerent  from  this,  ^tedpre^ousiy 
That  was  a  case  of  forced  surrender,  which  the  court  decided  'p^hehomoioga- 

'  tion  Of  the  ap- 

wasnot  governed  by  the  act  of  1817.  The  principle  recog-  pointment  ^  of 
nized  in  that  case,  that  the  claims  of  creditors  on  which  they  Sned'^toeas^of 
vote,  may  be  investigated  previously  to  the  homologation  of  SS^accordTn" 
the  appointment,  is  confined  to  cases  of  forced  surrenders  ^  ^®  Spanish 
according  to  the  Spanish  law;  but  even  in  that  case  it  is  tute of  isir, re- 
coupled  with  the  condition  that  the  notary  must  record  the  u^i-^^smJ^IS^OTL 
proofs  each  party  presents,  and  return  it  to  the  court.  The  req«>res  only  ex 
statute  of  1817,  required  only  ex  parte  evidence  of  th«  debt49,  oftbadeMs,^!^ 
previous  to  voting  for  syndic.  JHndi J."""*^ 
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BAtrnur  Din*.       By  the  majority  in  amount  required  for  the  election  of 

^pril,  1836.    syndic,  we  understand,  not  an  absolute  majority  of  all  the 

PAHOKLLT      votes  given,  but  v^hen  tliere  are  more  than  two  candidates  a 

HIS  cBMiTOM.  Jiiajority  in  the  popular  sense  of  the  word,  that  is  the  highest 

The  majority  number  or  plurality  of  votes ;  such  is  understood  to  have  been 

^ni^Tdre't  ihe  Spanish  law,  and  recognized  by  this  court,  in  4  Martini 

a  syndic,  vlieo  ReporL  -307. 

there  «re  more       L*.  i       i        i«  ^     ■_ 

than  two  candi-  The  opposition  in  this  case,  is  to  the  legality  of  the 
ab«o*ute' majori-  proceedings,  80  fill  as  the  election  of  Bein  and  Le  Carpentier 
t^ofaii  the  votes  ^^  syndics,  is  concerned.     It  is  not,  therefore,  important  to 

given,  but  only  ^  »  »  •  , 

a  plurality  or  the  inquire  into  the  legality  of  votes  given  to  other  candidates. 

highest  number.         v^    •      <  i  -«-         ^  «    ui  r 

^   .      .  It  IS  m  our  opimon  only  on  opposition  to  a  tableau  oi 

an  opposition  to  distribution,  that  the  validity  and  relative  rank  of  the  debts  is 
distribution! tiiat  to  be  tried  finally  and  contradictorily  between  all  the  creditors, 
^fatlr'^^^^k"^  and  the  law  does  not  contemplate  such  a  scrutiny  as  prelimU 
debts  is  to  be  nary  to  the  nomination  of  syndics.  Suppose  creditors  did 
tnidietoHiy  tried  not  attend  the  meeting  of  creditors,  it  could  not  be  pretended 
oredSors.*"  ^®  that  they  would  on  the  final  question  upon  the  tableau,  be 

precluded  from  contesting  the  claims  of  those  creditors  who 
had  attended  and  voted,  and  whose  votes  had  been  afterwards 
declared  legal  upon  an  opposition  like  the  present. 

According  to  this  view  of  (he  case,  and  of  the  law  which 
is  to  govern  cases  of  this  kind,  even  admitting  that  the  objec- 
tion is  well  taken  to  the  right  of  Millaudon  to  vote  on  hie 
claim,  for  unliquidated  damages  arising  ex  corUractUy  and 
that  the  vote  of  Reynolds,  Byrne  &  Co.,  ought  to  be  rejected 
as  double  and  inconsistent,  still  Bein  and  Le  Carpentier 
would  remain  with  more  votes  than  any  other  caoflidates ; 
and  in  our  opinion,  the  opposing  creditors  have  not  made 
good  their  opposition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
the  opposition  overruled  and  dismissed,  and  that  the  costs 
of  the  opposition  in  the  court  below  be  paid  by  the  opposing 
creditors,  and  those  of  the  appeal  to  be  paid  by  the  estate. 
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PEIRCE    £T    AL.    V8.   NEW-ORLEANS    BUILDING    COM^ANT. 

APPEAL  F&OM  THE  COVET  OF  THE  FIRST  JUDICIAL  DI8TEICT. 

Corporations  are  intellectual  beings  distinct  from  the  persons  who  compose 
them,  and  are  creatures  of  the  law.  They  can  act  only  according  to 
their  organization,  in  the  form  or  manner  pointed  out  by  their  charters 
and  the  laws  of  the  land. 

"The  estates  and  rights  of  a  corporation  belong  to  the  whole  body ;  and 
none  of  the  individuals  who  compose  it  can  dispose  of  any  part  of  them. 
The  act  of  the  majority  of  the  corporators,  legally  expressed,  is  the  act 
of  the  whole,  and  no  contract  is  binding  on  the  corporation  which  is  not 
binding  on  every  member  of  it. 

But  the  will  or  assent  of  a  majority  of  the  corporators,  taken  teparatdy  and 
not  in  full  meeting,  is  not  regarded  as  the  will  of  the  corporation  itself.  ' 

So,  where  the  assent  of  a  majority  of  the  stockholders  of  a  building 
«>mpany  was  expressed,  in  relation  to  a  certain  transaction  concerning 
the  corporation,  not  in  a  meeting  of  stockholders,  but  by  each  one 
separately  and  at  different  times,  and  evidenced  not  by  the  minutes  of 
the  corporate  proceedings,  but  by  a  separate  paper  in  the  possenion  of 
a  committee :  Hdd^  that  the  proceeding  was  null  and  void ;  as  containing 
no  legal  evidence  of  the  consent  of  the  corporation,  either  according  to 
its  charter  or  the  general  principles  of  law. 

This  is  an  actioQ  to  recover  a  sum  of  money  from  the 
New-Orleans  Building  Company,  under  an  agreement  or 
contract  with  the  stockholders  thereof. 

The  plaintiffs  allege,  that  they  became  the  purchasers  of 
two  houses  and  lots  in  New-Orleans,  which  were  sold  at 
public  auction  on  the  9th  of  December,  1834,  by  said  com- 
pany. That  difficulties  having  arisen  in  relation  to  this  sale 
on  account  of  the  embarrassments  of  the  Building  Company, 
the  latter  entered  into  an  agreement  with  the  purchasers,  by 
which  it  was  agreed  and  determined  that  the  purchasers  at 
the  first  sale  should  relinquish  their  rights  and  be  released 
from  responsibility ;  and  that  the  property  be  again  sold,  and 
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BAvrKsar  Diit.  the  advauce  or  profits  arising  between  the  first  and  second 
*'*^^*  ^^^-  sales,  on  their  respective  lots,  be  paid  over  to  the  purchasers 
at  the  first  sale ;  provided  there  were  sufficient  assets  to  pay 
the  debAs  of  the  company.  That  in  pursuance  of  this  agree- 
ment the  property  in  question  was  sold  under  an  order  of 
seizure  and  sale,  which  issued  in  virtue  of  a  mortgage  of 
Laurent  Millaudon,  which  he  had  on  the  property  of  the 
Building  Company,  and  the  lots  and  buildings  first  purchased, 
produced  profits  over  and  above  the  first  sale,  to  the  amount 
of  five  thousand  two  hundred  and  fifty  dollars  to  one  of  the 
plaintiffs,  and  eight  hundred  and  fiAy  dollars  to  the  other, 
for  which  they  pray  judgment  against  the  Building 
Company. 

The  defendants  pleaded  a  general  denial  to  every  thing 
alleged,  except  such  as  are  expressly  admitted.  They 
expressly  allege  that  the  sale  of  the  company's  property  on 
the  9th  December,  1834,  at  which  the  plaintifis  purchased, 
was  illegal ;  made  without  sufficient  authority,  and  not 
binding.  That  the  agreement  under  which  the  plaintiA 
claim  the  profits  of  the  second  sale,  was  not  made  in  a 
manner  and  form  to  bind  the  corporation,  or  was  founded  io 
error  and  without  consideration  ;  that  even  according  to  the 
conditions  of  the  agreement,  after  payment  of  the  debts  of 
the  company  nothing  remains  to  the  plaintiffs. 

Upon  these  issues  and  pleadings  the  parties  went  to  trial. 
The  books  containing  the  minutes  of  the  proceedings  of  the 
corporation  were  produced  in  evidence,  together  with  all  the 
proceedings  of  the  company  in  relation  to  the  sales  of  its 
property. 

The  facts  material  to  this  case  show,  that  a  sale  of  certain 
property  of  the  Building  Company  took  place  on  the  9th 
December,  1834,  at  which  the  plaintiffs  purchased  lots  Nos. 
7  and  8,  being  houses  and  lots  situated  in  Carondelet*street, 
the  one  for  twelve  thousand  two  hundred  dollars,  and  the 
other  for  twelve  thousand  six  hundred  dollars. 

Some  difficulty  occurring  about  the  sale  and  purchase  of 
this  property,  between  the  purchasers  and  the  Building 
Company,  a  committee  of  the  stockholders  was  appointed  to 


V8. 

-OR] 

BVILDIKO  CO. 


OP  THE  STATE  OF  LOUISIANA.  399 

effect  a  compromise  and  re-sale  of  the  property  under  Mr.  CASTtRN'  Dist. 
Millaudon's  mortgage.     Terms   were  agreed  on,    part  of    "^"y*  '^^^- 
which  were,  that  the  plaintiffs  and  other  purchasers  were  to   pwrck  rr  al. 
relinquish  their  purchases  under  the  sale  of  the  9lh  Decern-   insw^RLVANs 
ber,  1834,  be  released  from  liability,  and  entitled  to  receive 
the  profits  which  their  respective  purchases  would  produce  at 
the  second  sale  over  the  first,  after  paying  the  debts  of  the 
company. 

A  meeting  of  *  stockholders  was   held  the  day  of 

May,   1836,  at  which    Mr.   Yorke,   offered    the  following 
resolution : 

Resolvedy  That  the  president  and  directors  he  authorised 
and  instructed  to  cause  the  property  of  the  company  to  be 
8old  by  the  sheriff,  under  Mr.  Millaudon's  mortgage,  &c., 
and  that  the  proceeds  be  appropriated  to  pay  the  debts  of  the 
company,  and  that  the  arrangement  made  by  the  committee 
with  the  purchasers  of  property  at  the  sales  on  the  9th  and 
12th  December,  1834,  be  confirmed. 

This  resolution  passed,  yeas  twelve,  representing  six 
hundred  and  sixty-seven  shares.  Nays  six,  representing 
three  hundred  and  twenty-four  shares  of  stock.  The  whole 
number  of  shares  belonging  to  the  company  being  represented 
at  two  thousand  and  seventy-three. 

A  resolution  was  then  passed,  appointing  a  committee  of 
two  to  call  on  the  stockholders  who  were  not  represented  jat 
this  meeting,  to  give  their  assent  or  dissent  to  the  foregoing 
resolution. 

The  stockholders  not  present  were  called  on  at  different 
times  and  places,  and  finally  all  gave  their  assent  but  two. 

The  second  sale  accordingly  took  place  under  Mr. 
Millaudon's  mortgage,  on  the  2d  July,  1835.  The  increase 
of  price  between  the  two  sales  amounted  to  the  sums  claimed 
by  the  plaintiffs,  on  the  property  they  had  first  purchased  and 
relinquished. 

The  district  judge  after  an  elaborate  opinion,  came  to  the 
conclusion,  that  the  plaintiffs,  although  their  claim  waa 
founded  in  equity,  could  not  recover ;  that  in  applying  the 
rules  which  should  govern  the  proceedings  of  corporations. 
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BAtTKMx  D18T.  the  compromise  and  resolutions  on  which  the  plainlifis  found 
May,  t83f».     their  claim,  are  not  binding  on  the  Building  Company. 

Judgment  was  given  for  the  defendants.     The  plainiiflb 
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Benjamifiy  for  the  plaintiffs. 

Eustis  and  Carter^  for  the  defendants. 

1.  The  defendants  are  a  private  civil  corporation.  Lomnana 
Codty  articles  420,  4^1 . 

2.  The  corporation  is  a  fictitious  being,  entirely  distinct 
from  the  persons  corhposing  it.  Louinana  Code^  article$ 
426,  427,  428. 

3.  The  corporation  can  only  act  in  its  corporate  farm.  The 
acts  of  the  indmduaU  composing  it,  can  have  no  obligatory 
force  on  the  corporation.  The  corporation  is  only  bound  by 
its  own  acts,  or  those  of  its  lawful  agents. 

4.  In  corporations,  the  act  of  the  majority  is  considered 
the  act  of  the  whole,  article  435;  but  this  means  the  majority 
of  the  whole  number  of  stockholders,  unless  otherwise 
provided  by  the  act  of  incorporation,  or  the  by-laws. 

5.  The  sense  pf  corporators,  to  be  obligatory  on  tbe 
corporation,  must  be  taken  at  a  meeting  of  them,  duly 
convoked,  afler  public  notice.  The  assent  or  dissent  of 
corporators  otherwise  given,  is  not  of  any  effect  as  to  any 
obligation  on  the  part  of  the  corporation.  18  MassaclvaseitB 
Reports,  297. 

6.  The  notice  to  be  given  in  all  cases  of  meetings  of 
corporators,  unless  otherwise  provided  by  the  charter  or 
by-laws^  must  be  personal  and  in  writing,'  and  in  all  cases 
the  object  of  the  meeting  ought  to  be  stated,  where  any 
thing  out  of  the  usual  course  of  business  is  to  be  done.  Civil 
Code^  of  the  signification  of  words,  section  33.  7  ConnccHeia 
Reports^  214,  Jfew  vs.  Wise: 

7.  In  all  cases  where  no  provision  is  made  by  the  charter 
or  the  by-laws,  they  must  be  regulated  by  the  law  of 
the  land.  4  LittelPs  Reports^  433.  5  Johnson^ s  Chancery 
Reports,  378. 
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8.  The  several  acts  or  contracts,  which  the  plaintifis  Kiitkbk  Omt 
consider  as  obligatory  on  the  corporation,  have  not  been    "^^y*  >>3§. 
made  in  manner  and  form  to  bind  the  corporation,  according  purcx  et 
to  the  principles  herein  laid  down,  for  the  details  of  which 
see  the  opinion  of  the  district  jadge. 

BvMard  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege  that  they,  or  their  assignor,  purchased 
certain  lots  in  the  city  of  New-Orleans,  at  a  public  sale  by 
the  defendants ;  but  that  difficulties  having  ^isen  in  relation 
to  the  sale,  it  was  agreed  that  the  property  should  be  sold 
again ;  that  no  liability  should  attach  to  the  first  purchasers ; 
that  they,  should  relinquish  their  rights  to  the  property  and 
that  it  should  be  sold  again,  and  the  proceeds  applied  to  the 
payment  of  the  just  debts  of  the  company ;  and  that  the 
surplus,  if  any,  should  be  paid  over  to  those  who  had  pur- 
chased  at  the  first  sale  and  relinquished,  each  purchaser 
being  entitled  to  the  full  profit  made  on  his  lot,  provided  the 
assets  of  the  company  should  be  sufficient  to  pay  all  its  debts, 
independent  of  such  profits.  They  allege  that  the  second 
sale  produced  a  large  profit  over  and  above  all  the  debts  of 
the  corporation,  and  that  they  have  a  right  to  claim  the 
profit  made  on  the  re-sale  of  their  lots  respectively,  and  they 
pray  for  judgment  against  the  corporation  of  five  thousand 
two  hundred  and  fifty  dollars,  in  favor  of  one  of  the  plaintifis, 
and  of  eight  hundred  and  fifty  dollars  in  favor  of  the  other. 

The  defendants  in  this  action  allege,  that  the  first  sale 
spoken  of  in  the  petition  was  illegal,  and  made  without 
sufficient  authority,  and  that  the  agreement  stated  in  the 
petition  was  not  made  in  a  manner  and  form  to  bind  the 
corporation ;  and  if  so  made,  was  founded  in  error  and  without 
consideration,  and  is  not  obligatory. 

Judgment  having  been  rendered  in  favor  of  the  defendants^ 
the  {daintifEs  appealed.  v 

We  have  not  thought  it  necessary  to  inquire  in  this  case^ 
whether  the  sale  of  the  9th  and  12th  of  December,  was  valid 
or  not.  The  plaintifb  appear  to  have  renounced  all  claim 
under  it,  and  the  obligatory  force  of  the  contract  which  they 
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fiASTXHK  DtAT.  now  peek  to  enforce,  does  not  in  our  opinion  depend  upon  the 
■*^»  ^^^'  question  whether  they  acquired  a  good  title  under  the  firei 
sale.  The  sole  question,  therefore,  which  presents  itself  for 
our  solution  is,  whether  the  contract  in  question  was  entered 
into  in  such  a  manner  and  with  such  forms  as  to  be  obligatory 
on  the  corporation.  When  we  say  that  we  need  not  inquire 
into  the  validity  of  the  first  sale,  we  in  substance  overrule 
that  part  of  the  defence,  which  sets  up  a  want  of  consi- 
deration for  the  new  contract ;  because,  whether  valid  and 
binding,  or  not,  it  is  certain  that  the  first  sale  formed  the 
subject  of  controversy,  and  the  contract  now  in  question  may 
be  regarded  as  of  the  nature  of  a  transaction  between  the 
parties,  by  which  litigation  was  avoided. 

The  question  then  is,  whether  there  is  evidence  before  us 
to  show  that  the  corporation  ever  gave  its  assent  to  this 
contract,  so  as  to  bind  it  and  every  person  who  composes  it, 
so  far  ds  its  .interests  are  concerned.' 

It  may  be  remarked  in  the  first  place,  that  the  agreement 
in  question  does  not  purport  to  have  been  made  by  the  presi- 
dent and  directors  of  the  corporation,  in  the  ordinary  range 
of  their  official  duties,  and  assuming  to  represent  the  corpo- 
ration by  virtue  of  the  powers  confided  to  them  by  the  charter. 
On  the  contrary,  it  appears  to  have  eminated  from  the  stock- 
holders themselves.  At  a  meeting  of  the  stockholders,  at 
which  a  majority  does  not  appear  to  have  been  present, 
either  in  number  of  persons  or  amount  of  stock,  it  ^as 
resolved,  that  the  president  and  directors  be  authorised  and 
instructed  to  cause  the  property  of  the  company  to  be  sold  by 
the  sherifiT,  under  Mr.  Millaudon's  mortgage,  agreeably  to  the 
arrangements  made  by  the  committee  at  the  City  Bank,  and 
that  the  proceeds  be  appropriated  to  pay  the  debts  of  the 
company,  and  that  the  arrangement  made  by  the  committee 
with  the  purchasers  of  the  property,  at  the  sales  on  the  9th 
and  12th  of  December,  be  confirmed.  At  the  same  meeting, 
it  was  resolved,  that  the  stockholders  who  are  not  repre- 
sented at  this  meeting,  be  called  upon  to  give  their  assent  or 
dissent  to  the  foregoing  resolution,  and  that  a  committee  of 
two  be  appointed  for  that  purpose. 
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It  appears  to  us  quite  obvious,  that  the  doings  of  this  Barsrv  Dmt. 
meeting,  by  themselves,  did  not  render  the  arrangement    ■^<qfi  t836. 
proposed  by  the  committee,  obligatory  on  the  corporation ;    purge  st  au 
because,  a  majority  iwas  not  present,  even  supposing  the    nw^iaiAirt 
meeting  to  have  been  preceded  by  proper  notices  to  the    ■«!">»«  w^ 
corporators  to  attend. 

At  the  next  meeting,  at  which  it  appears  from  the  minutes 
there  was  not  a  majority  present,  the  committee  reported 
that  they  had  called  upon  a  large  majority  of  the  stock- 
holders who  had  signed  in  the  affirmative;   that  all  the 
persons  who  had  voted  in  the  negative,  except  Messrs. 
Lawson  and  Rice,  had  requested  their  names  to  be  placed  on 
the  affirmative  list,  and  that  a  number  of  stockholders  whom 
the  committee  had  not  been  able  to  see,  had  expressed. a 
wish  to  sign  in  favor  of  the  resolutions.     Nothing  more  was  are  tnteiiectiua 
done  at  this  meeting^  than  to  receive  the  report  of  the  com-  from^the  penonl 
mittee,  who  furnished  a  list  of  those  who  had  signed  in  the  ^ho     compote 
affirmative,  and  of  those  who  had  refused  their  assent,  and  Qre«turcs  of  the 
the  adoption  of  the  report  by  a  majority  of  the  stockholders  1*7  bniy^^Ls^ 
present.   '  These  proceedings  form  the  basis  of  the  subsequent  <iing  to  their  or- 

,  ,  niuzation,      in 

transactions,  and  the  inquiry  is,  Whether  they  furnish  evi-  the  form  or  num. 
dence  of  the  assent  of  the  corporation  to  the  contract  alleged  by'tbeir^ohaiien 
by  the  plaintiffs.  theU^l  **""  "^ 

Corporations  are  creatures  of  the  law,  or  as  the  code  rhe  estates 
expresses  it,  intellectual  beings,  different  and  distinct  from  Jji<IJfJo„°be^ 
all  the  persons  who  compose  them;    They  can  act  only  long  to  the  whole 

J-        A      ai_    •  •      *•  J  •     a1-     r'  •    *    J        4  body,  and  none 

according  to  their  organization,  and  in  the  form  pointed  out  of  the  indtvi- 
by  their  charters,  or  the  laws  of  the  land.  The  estates  and  ^"ij^''^„''drsl 
rights  of  a  corporation  (says  the  code,  article  427)  belong  so  !»«  ot  •nypnri 
completely  to  the  body,  that  none  of  the  individuals  who  act  of  the  ma- 
compose  it  can  dispose  of  any  part  of  them.  A  subsequent  i^^toM^i^ir 
article  (435)  declares  that  in  corporations,  the  act  of  the  "ppfssedjsthe 

,  ,  act  of  the  whole, 

majority  is  considered  as  the  act  of  the  whole.  and  no  coutnot 

We  assume  it  as  an    undoubted  corollary,  from   these  {J^  ^'iS^faaon 

principles,  that  no  contract  can  be  binding  on  a  corporation  T)^^^    ^*    ^^ 

u-  u  •  *  w    J-  u        r    *  *u  A  *>»ndingoneTe«y 

which  IS  not  bmding  on  every  member  of  it,  on  the  ground  member  of  it 
that  the  assent  of  the  corporation  must  be  given  in  such  a  ^^^^^  J^l 
way  as  to  bind  the  whole.     Where  the  code  speaks  of  the  miri^w'ity  «>**  *• 
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BamsKv  Out.  act  of  the  majority  being  the  act  of  the  whole,  it  must  be 

■^^«  '^^'    understood  to  mean,  when  applied  to  such  a  corporation  as 

pincx  n  AX.   thisy  the  will  of  the  majority  legally  expressed ;  and  if  any 

viw-ouLKAKi  meaning  is  to  be  given  to  the  general  principle  first  declared, 

BuiLDiHocp.    ihat  the  corporation  is  distinct  from  all  the  persons  cora- 

lugTV^S^eitfi  "posing  it,  it  must  follow  that  the  will  of  a  majority  of  the 

mMuW,  'u  ^not  ^^''Porators,  taken  separately,  is  not  to  be  regarded  as  the 

rmrded  as  the  will  of  the  corporation  itself.     We  know  of  only  two' ways  in 

will  of  the  COP-      I'll  I  1  •  J       *  • 

poration  itself.  whicD  such  a  corporation  as  the  one  now  under  consideratioa 
^  So,  where  the  can  act,  to  wii:  either  through  its  president  and  directors,  or 
joritj  of  stock-  at  a  meeting  of  the  stockholders  duly  convoked.  The  act 
h^Wbg  e^mpa-  ^7  ^hich  the  defendanU  were  incorporated  does  little  more 
nj  WM  exDPeaa-  than  give  the  corporation  a  name,  and  a  legal  capacity.  It 
to'  a  certain  provides  for  the  appointment  of  directors,  but  is  silent  as  to 
oenirgThetlOT^  ^^^  manner  in  which  the  corporators  are  to  be  convoked,  and 

r*m°"ti "°'  ^ f  ^^^  ^^^^  ^^  ^^  ^^^^*  whether  per  capUa  or  according  to  the 
itookhoider«,but  amount  of  shares  held  by  each.  In  these  respects  their  pfo* 
pATttteiy  wui'at  ceediugs  and  the  validity  of  their  acts,  must  be  judged  of 
aod^lid* ™^  according  to  the  principles  of  law,  applicable  to  corporations 
not  bj  the  mi-  in  general.  If  the  two  minority  meetings  be  laid  out  of  view 
ponte^  proceed-  ^  ^oidy  the  whole  rests  upon  the  assent  expressed  by  a 
■cparate"^  ^^  er  ™*j^"^y  ^^  ^^^  Stockholders  not  in  a  meeting  of  stockhddeiB, 
in  the  possession  but  by  cach  oue  separately  and  at  different  times,  and  evi- 
Brid,  that  the  denced,  not  by  the  minutes  of  their  corporate  proceedings, 
noiitadvoid^as  ^^^  ^7  ^  separate  paper  in  the  possession  of  a  committee, 
contaimng^  no  We  cannot  see  in  this  any  legal  evidence  of  the  consent  of 
<?theeooaentof  the  Corporation,  either  according  to  its  charter  or  the  general 

to  its  charter  or  , 

cjpiesofiav.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed,  with  costs. 
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CITY  BANK   OF  NEW-ORLEAIVS  V$,   FOUCHEK. 
AmAI<   FROM  THE  COURT  OF  THE   FIRST  JUDICIAL  DISTRICT. 

The  affidavit  of  the  defendant,  annexed  to  his  answer,  that  his  signature  to 
the  notes  sued  on  is  forged  and  counterfeited,  will  not  be  permitted  to  go 
to  the  jury  as  evidence,  when  not  made  the  basis  of  some  preliminary  or 
interlocutory  proceeding. 

The  different  modes  of  proof  of  hand  writing  or  signatures,  pointed  out  by 
Che  Code  of  Practice,  are  concurrent,  and  the  court  is  not  required  to 
appoint  experts  for  this  purpose,  unless  moved  to  do  so  by  the  party. 

A  confession  drawn  from  an  unhappy  parent  who  is  sued,  by  a  letter 
Uireatening  to  prosecute  his  son  for  forging  his  signature  to  certain  notes 
sold  and  delivered  to  the  plaintiff,  will  not  bind  him. 

The  provisions  of  the  Code  of  Practice,  in  articles  618,  532,  5S6,  527,  and 
others,  requiring  certain  forms  to  be  pursued  in  the  trial  of  a  cause,  are 
directoiy,  and  a  non-compliance  with  them,  when  not  required  at  the 
time  by  the  party  complaining,  does  not  import  pain  of  nullity. 

The  party  may  require  the  observance  of  all  the  forms,  as  far  aa  praoticable, 
which  are  directed  in  the  trial  of  a  cause ;  but  if  when  present,  he  does 
act  require  a  rigid  compliance  with  them,  and  they  are  substantially 
complied  with,  it  is  not  assignable  as  error,  nor  sufficient  ground  for  a 
new  triaL 

This  is  an  action  brought  against  the  defendant,  Antoine 
Foucher,  denior,  as  the  drawer  of  a  promissory  note,  atnd 
endorser  on  three  others,  amounting  to  the  sum  of  nine 
thousand  five  hundred  and  sixty-two  dollars,  which  his  son, 
Antoine  Foucher,  junior,  negotiated  and  sold  to  the  City 
Bank  of  New-Orleans.  The  bank  sues  as  holder  of  the  notes 
in  question,  and  alleges  that  on  or  about  the  2d  day  of  May, 
18S4,  the  said  Antoine  Foucher,  senior,  before  any  of  said 
Doles  became  due  and  payable,  did  voluntarily  and  freely 
assure  the  City  Bank,  that  the  signatures  of  his  name  on 
the  several  notes  sued  on,  were  in  his  own  proper  hand 
writing,  by  reason  of  which  he  became  indebted  in  the  said 


Eastsrk  Dist. 

Man,  1836. 

cmr  BAiTK  or 

NKW-0RLSA?fS 
VOUGIUK. 


CITT  UAMK  or 

]rKW-OU.S4HS 
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BAnsBif  i|^iT.  >um  of  nine  thousand  five  hundred  and  sixty-two  doUara, 
JUgy,  1836.     including  costs  of  protest,  and  for  which  sum  and  interest 
the  plaintiffs  pray  judgment. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
vpvcns.  his  signature  or  name  written  on  the  notes  in  suit,  is  forged 
and  counterfeited.  He  annexed  his  affidavit,  in  which  the 
averments  in  his  answer  are  set  forth  and  sworn  to. 
I  Upon  these  issues  and  pleadings  the  parties  went  to  trial. 
On  motion  of  the  plaintiff  upon  a  rule  taken,  the  court 
ordered  the  affidavit  annexed  to  the  answer  of  the  defendant, 
declaring  his  signature  to  the  notes  was  a  forgery,  to  be 
stricken  out 

Joseph  Ouillot,  witness  for  plaintiff,  says,  ^*  that  on  Friday, 
the  2d  day  of  May,  1834,  he  was  requested  by  the  cashier  of 
the  City  Bank  to  wait  on  the  defendant,  in  order  to  ascertain  if 
the  signatures  of  his  name  to  the  notes  sued  on,  were  genuine 
or  not.  On  presenting  the  notes,  the  defendant  at  first 
seemed  a  little  astonished  at  the  step  taken  by  the  bank,  but 
after  examining  the  signatures,  he  said  the  notes  were  good. 
He  observed  there  was  a  little  difference  in  one  of  the  signa- 
tures being  that  on  the  note  drawn  by  him,  which  arose,  he 
said,  from  his  having  made  use  of  a  pen  with  a  broad  point. 
He  offered  to  show  witness  a  signature  exactly  similar,  to  a 
note  which  he  had  taken  up  in  bank.  Witness  observed  he 
was  satisfied  with  the  acknowledgment  of  his  signature, 
and  that  he  did  not  wish  to  see  the  note.  Defendant  further 
observed,  that  his«on,  A.  Foucher,  jr.,  was  to  dine  with  him 
that  afternoon,  (this  being  at  twelve  o'clock,)  and  he  would 
get  him  to  give  him  a  list  of ,  all  the  endorsements  he 
(defendant)  had  given  his  son.'' 

In  answer  to  a  question  by  a  juror,  witness  says,  '*  that 
there  were  some  rumours  in  circulation  at  the  time,  that 
A.  Foucher,  jr.  had  counterfeited  his  father's  signature,  but 
*  he  had  not  left  the  city  ;  that  the  father  stated  that  he  would 
call  at  the  bank  the  next  day,  to  make  some  arrangetnmti 
reUUive  to  this  business." 

The  cashier  of  the  bank  deposed,  that  the  notes  in  queetion 
were  discounted  in  the  bank,  and  that  he  was  well  acquainted 
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with  the  signaiures  of  the  phrties^  and  thought  them  genuiney  EAtTERir  Di§t. 
or  he  would  have  mentioned  the  fact  to  the  president  of  the     Jtfgy,  i836. 

bank.  oitt  bank  or 

Guillot,  reexamined  for  plaintiff,  says,  he  was  sent  with    "^^-^^^'^^^ 
the  following  letter  from  Mr.  Peters,  the  president  of  the 
bank,  on  the  3d  day  of  May,  to  the  defendant : 

"A.  Foucher,  Esq. 

*'  Sir :  By  a  resolution  of  the  board  of  directors  of  this, 
bank,  adopted  this  morning,  I  am  instructed  to  institute  a 
criminal  prosecution  against  your  son,  A.  Foucher,  jr.,  for 
having  counterfeited  your  name  and  others,  by  which  means 
he  has  obtained  nine  thousand  two  hundred  and  fifty  dollars 
from  this  bank. 

*^  I  therefore  deem  it  proper  to  inform  you,  that  unless  the 
amount  be.  paid  or  secured  by  one  o'clock  this  day,  I  shall  be 
compelled  to  perform  the  unpleasant  duty  required  oif  me  by 
the  resolution  of  the  board.        Yours,  &c." 


Witness  says,  ^^when  he  presented  and  translated  the 
letter  to  the  defendant,  he  appeared  very  much  affected; 
made  no  answer  to  the  demand  contained  in  it,  but  only 
said  he  was  very  unfortunate.  Witness  then  asked  him  if 
he  had  not  admitted  on  the  day  previous,  that  his  signatures 
to  the  notes  sued  on,  were  genuine,  and  asked  him  if  he  was 
still  of  the  same  opinion,  to  which  he  answered  that  he  was ; 
that  it  was  after  witness  read  the  letter  to  the  defendant, 
that  he  put  his  initials  to  the  notes.  Witness  told  the 
defendant  that  it  was  for  his  (witness's)  own  satisfaction, 
that  he  wished  defendant  to  put  his  initials  to  the  notes." 

Several  witnesses  were  introduced  on  the  part  of  the 
defendant,  who  declared  they  had  had  frequent  transactions 
with  him ;  and  on  being  shown  the  signatures  of  his  name 
on  the  notes  sued  on,  declared  them  all  to  be  forgeries  and 
counterfeits. 

Upon  this  evidence  the  cause  was  submitted  a  second  time 
to  a  jury,  who  returned  a  verdict  for  the  plaintiff. 
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Eabtkux  Uist. 

May,  1836. 

crrr  bahk  of 

VEW-OKLXARt 
rOUCMCB. 


The  defendant  moved  the  court  for  a  new  trial»  on  I  he 
following  grounds : 

let.  The  verdict  is  contrary  to  law  and  the  evidence  in 
the  case. 

2d.  The  forms  prescribed  by  the  Code  of  Practice,  articles 
518,  522,  526,  527,  and  others,  were  not  complied  with. 

The  attorney  for  the  defendant  annexed  his  affidavit,  in 
which  he  declares,  that  when  the  jury  returned  into  the 
court  room,  they  were  not  called  over  nor  counted ;  the 
verdict  were  not  written  by  the  foreman,  but  partly  by  the 
clerk  of  the  court ;  after  the  verdict  was  read  by  the  clerk, 
the  jury  was  not  asked  if  they  had  agreed  on  their  verdict ; 
but  that  it  was  recorded,  on  motion  of  plaintiff's  attorney, 
without  any  of  the  above  formalities  having  been  fulfilled." 

'  These  facts  and  circumstances  were  substantially  proved 
as  sworn  to ;  but  the  court  overruled  the  motion  for  a  new 
trial.  Judgment  was  rendered  in  conformity  to  the  verdict, 
from  which  the  defendant  appealed. 

Eustis  and  De  •Smuuj  for  the  plaintiff,  urged  the  affirmance 
of  the  judgment,  with  costs  and  damages,  as  for  a  frivolous 
appeal. 


Dema^  for  the  defendant,  made  the  fdlowing  points  and 
assignment  of  errors : 

1.  The  judge  of  the  District  Court  erred,  in  not  appointing 
experts  to  compare  hand  writings,  and  examine  the  signatures 
alleged  to  be  forged. 

2.  The  verdict  is  contrary  to  law  and  the  evidence :  to 
the  evidence,  because  if  the  jury  meant  that  the  signatures 
of  A.  Foucher  are  genuine,  it  is  positively  contradicted  by 
the  evidence;  to  the  law,  if  they  intend  to  bind  the  defendant 
by  his  acknowldgements  of  either  the  2d  or  3d  of  May. 

3.  The  verdict  should  have  been  set  aside,  .because  the 
formalities  required  have  not  been  complied  with,  according 
to  law  and  the  several  articles  of  the  Code  of  Practice,  cited 
in  the  grounds  for  a  new  trial.  « 
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BuUardy  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  seeks  to  recover  of  the  defendant 
the  amount  of  several  promissory  notes,  drawn  by  A. 
Foucher,  jun'r.,  and  alleged  to  have  been  endorsed  by  the 
defendant,  which  had  been  negotiated  in  the  City  Bank. 
The  defendant  in  his  answer  avers,  that  his  signature  on 
said  notes  is  forged  and  counterfeited,  and  that  he  is  not 
liable.  There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiflf,  and  the  defendant  appealed. 

His  counsel  in  the  court  relies,  for  the  reversal  of  the 
judgment,  on  the  following  points : 

1.  That  the  court  erred  in  ordering  the  defendant's  affida- 
vit to  be  struck  out. 

2.  In  refusing  to  appoint  experts. 

3.  That  the  verdict  is  contrary  to  law  and  evidence :  to 
evidence,  if  they  meant  that  tiie  signatures  of  A.  Foucher 
are  genliine  ;  to  law,  if  they  meant  that  defendant  is  bound 
by  his  acknowledgment  either  of  the  2d  or  3d  May. 

4.  That  the  verdict  should  have  been  set  aside  because 
the  formalities  required  by  law  were  not  complied  with, 
according  to  the  articles  of  the  Code  of  Practice  cited  on  the 
application  for  a  new  trial. 

I.  The  defendant  annexed  to  his  answers  an  affidavit  that 
his  signatures  on  the  notes  in  question,  were  forged  and  coun- 
terfeited. After  argument,  the  court  ordered  this  affidavit 
to  be  struck  out,  and  this  act  of  the  court  is  assigned  as  error. 
We  are  of  opinion  that  the  court  did  not  err.  Parties  are 
sometimes  permitted  to  make  use  of  their  own  affidavits,  in 
order  to  bring  to  the  knowledge  of  the  court  such  facts  as 
are  relied  on  as  the  basis  of  same  preliminary  or  interlocutory 
proceeding.  In  this  case,  no  interrogatories  were  addressed 
to  the  defendant,  the  answers  to  which  miglit  be  used  as 
evidence  on  the  trial.  Without  such  interrogatories,  his 
statement  on  oath  could  not  be  used,  directly  or  indirectly, 
to  influence  the  decision  of  the  case  upon  its  merits.  As  the 
court  could  not  legally  permit  the  affidavit  to  go  to  the  jury, 
it  was  properly  stricken  from  the  record. 

52 
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The  affidavit 
of  tlie  derendanl, 
annexed  to  his 
answer,  that  his 
signature  to  the 
notes  sued  on  is 
foiled  and  coun- 
torieited,  win 
not  be  permitted 
to  go  to  the  jury 
as  evidenee, 
when  not  made 
the  basis  of  some 
preliminary  or 
interlocutory 
proceeding. 
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KAnKRN  Dmt.       II.  It  does  not  appear  by  the  record,  that  the  court  refused 

May,  1836.     to  appoiot  experts,  or  that  such  appointment  was  moved  for 

CITY  BAKK  or  bj  thc  appcllaHt's  counsel  on  the  trial.     The  modes  of  proof 

"'''^'r"'^''  provided  for  by  the  Civil  Code  are  concurrent,  and  it  is  not, 

FoucHSR.      in  our  opinion,  assignable  as  error  that  the  court  did  not 

modM  of^^l^  appoint  experts  without  being  required  to  do  so. 

of  hand  writing      HI.  The  evidence  as  to  the  genuineness  of  the  signatures 

pointed  out'^by  of  the  defendant,  was  submitted  to  the  jury,  and  two  sue* 

Pneti^*^  m  ^^^^^^  juries  appear  to  have  concurred  in  a  verdict  against 

eonciuTcnt,  and  them.     If  the  plaintiff  had  relied  on,  or  given  evidence  of 

the  court  18  not    ,  i     .     .         \.    .        ^    j>      t  i  i       « i      ^  m» 

required  to  ap-  the  admission  of  the  defendant,  made  on  the  3d  of  May, 
ihlg'^^^f  ^!  under  the  influence  of  the  letters  addressed  to  him  on  that 
io'b"the^^^°  ^*y  ^^  ^^^  president  of  the  bank,  by  order  of  the  board  of 
A  confession  ^"^^^^  ^®  should  uot  hcsitatc  to  set  aside  the  verdict. 
drawn  from  an  ^  coufcssion  drawu  from  an  unhappy  father,  by  such  a 

nnhappy  parent,  ^*''  *^ 

who  is  sued,  by  mcuace,  should  have  no  weight  in  a  court  of  justice.  But 
tng  toTprosecute  ^^^  letter  was  producod  by  the  def^dant  himself,  and  the 
his  son  for  forg-  f^^tg  relating  to  this  delivery  were  drawn  from  one  of  the 

mg  his  signature  ^  ^ 

to  certain  notes  plaintiff's  witncsses,  on  his  cross-examination.  In  the  peti- 
ed  to  the  plaint  tion,  the  plaintiff  set  forth  an  acknowledgment,  made  the 
hiTn^*""°^  **'"**  day  previously.     The  admission  of  the  genuineness  of  the 

signatures  on  that  occasion,  as  proved  by  the  witness,  is  iiree 

from  all  suspicion,  and  the  application  appears  to  have  been 

made  to  hira  with  proper  delicacy,  and,  without  the  slightest 

allusion  to  any  supposed  forgery.     Its  effect  can  only  be 

weakened  by  supposing  that  the  defendant  had  been  informed. 

The  provisions  fronn  gome  Other  quarter,  of  the  suspicions  afloat  in  relation  to 

Practice,  in  ar-  his  SOU,  and  that  he  made  the  admission  with  a  view  of 

5^r  5^7,'  ^^d  fiBLVoring  his  escape,  of  which  there  is  no  evidence  before  ua 

others,  requiring      jy    ^  motion  was  made  for  a  new  trial,  principally  on  the 

certain  forms  to  i  i 

be  pursued  in  the  ground  that  the  forms  required  by  the  Code  of  Practice, 
are  directo^l  articles  518,  522,  526,  527,  and  others,  were  not  complied 
Sun'U"""' wiA  ^^^^'  '^'^^  counsel  for.  the  defendant,  in  support  of  his 
£em,  when  not  motion,  filed  his  afiidavil  setting  forth  that  when  the  jury 
tme'by^  the  pai^  returned  into  the  court  room,  they  were  not  called  nor  counts 
L.f  Sf^«l«S  ed.     That  the  verdict  was  not  written  by  the  foreman,  but 

does  not  import  "^  ' 

pain  of  nuUity.    partly  by  the  clerk  of  the  court ;  that  after  the  verdict  was 
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read  by  the  clerk,  the  jury  were  not  asked  if  they  had  agreed  EA^Tnuf  Dm-, 
on  their  verdict,  but  that  it  was  recorded  without  any  of  the    "^^  '^^- 
above  formalities.  PAmoici  ft  al. 

It  appears  that  the  defendant's  counsel  was  present  when  '^* 

SUARSS* 

the  verdict  was  delivered,  and  recorded  after  the  amount  for  The  party  may 
which  the  verdict  was  ffiven  had  been  filled  up  by  the  clerk,  i^uire  the  ob- 

^  i^     rf  '  senranoe   of  all 

and  thai  he  did  not  require  a  strict  and  literal  compliance  the  foms,  as  far 
with  the  forms  directed  by  these  articles  of  the  Code  of  "hicE^^^dh^l 
Practice.    We  concur  with  the  judge  of  the  district,  that  ed  in  the  trial  of 

,  JO  -»  ^  eaute;  but   if 

these  provisions  are  directory,  and  do  not  impart  pain  of  nul-  whenpreaeQt,he 
lity.    The  party  may  require  the  observance  of  these  forms  tL^H^Teo^n- 
so  fiir  as  practicable,  but  if  when  present  he  does  not  require  I^Sithe'^wS- 
a  rigid  com(^ance  with  them,  and  they  have  been  substan-  Btantiaiiy  com- 
tially  complied  with,  we  think  it  not  assignable  as  error,  not^as^^abiea^ 
Article  560  makes  the  misbehavior  of  the  jury  a  good  ground  cili^*g|^d^ 
for  a  new  trial,  ^^as  when  the  jury  has  been  bribed,  or  has  a  new  trial. 
behaved  improperly,  so  that  impartial  justice  has  not  been 
done."    This  provision  seems  to  repel  the  idea,  that  the 
mere  non-observance  of  forms,  such  as  is  shown  in  this  case, 
aflbrds  sufficient  ground  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


PARSONS    ET    Al^    VS.    SUARE8. 


AFrVAL    FROM   THK    COUET   OF    THE    FIE8T   JUDICIAL    DISTEICT.  .^  ^ 

,  62    4<K) 


9L412 
Jvdgment  may  be  taken  on  eonfeeiioii  of  the  defendant  withoat  a  trial,  for  |10^_718 

the  sam  he  admits  to  be  in  hie  hands,  and  is  willing  to  pay ;  and  the 

rights  of  the  plaintiffs  will  be  reserved  as  to  the  remainder  of  their  claim 

which  is  disputed. 
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EAMTMMti   DitT.  ^h^i"*  two  plaintiffs  luo,  and  the  defMidant  admiUi  he  has  a  certain  suiii 

Mnf,  1836.  in  his  hands  which  is  due  to  one  of  them,  judgment  on  this  confession 

ZTHHrZirrr      ^^^^^  ^^y  ^e  taken  in  favor  of  the  one  to  whom  the  demand  is  admitted 

PAESOirs    IT  AL.  ' 

vt.  to  be  due. 

SUABSS. 

The  plainltfffi,  A.  Parsons  and  Justine  CrevUlier,  sue  to 
recover  from  the  defendant  the  sum  of  one  thousand  five 
hundred  and  sixty  dollars,  being  the  amount  of  a  draft  remits 
led  to  him  to  purchase  a  tract  of  land,  and  which  they  allege 
he  has  retained  and  failed  to  comply  with  their  request. 
They  pray  for  judgment,  and  require  the  defendant  to  answer 
interrogatories  in  relation  to  the  sum  of  money  received  by 
him.  The  defendant  answered,  and  admitted  he  received 
the  money,  but  stated  he  retained  a  part  of  it  to  pay  a  note 
he  endorsed  at  the  instance  of  the  plaintiff,  Crevillier,  and  for 
the  payment  of  a  debt  of  hers,  and  that  he  had  in  hands  a 
balance  of  one  thousand  one  hundred  and  fifty  dollars,  for 
which  he  prayed  she  might  have  judgment  without  costs. 
The  district  judge  rendered  judgment  accordingly,  and  tlie 
defendant  appealed. 

Benjaminj  for  the  plaintiff. 

Roselku^  contra. 

Martin  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege  that  they  sent  a  draft  to  the  defendant, 
with  directions  to  apply  the  proceeds  thereof  in  the  purchase 
of  a  tract  of  land.  That  the.  defendant  received  the  money 
but  purchased  no  land,  and  refuses  to  return  the  funds  now 
in  his  hands. 

The  defendant  admits  the  receipt  of  the  draft  from 
Crevillier,  one  of  the  plaintiffs,  but  avers  that  he  was  unable 
to  purchase  the  land  as  requested  ;  and  that  he  has  retained 
a  little  upwards  of  four  hundred  dollars  for  claims  he  has  bad 
to  pay  for  this  plaintiff,  and  admits  a  balance  of  one  thousand 
one  hundred  and  fifty  dollars  yet  in  his  hands  in  her  favor, 
for  which  he  prays  judgment  in  her  behalf,  against  himself, 
without  costs,  as  no  amicable  demand  was  made  before  suit. 
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Judgment  was  given  according  to  the  prayer  of  the  defend-  Eastern  Dm, 
ant,  reserving  to  the  plaintiffs  their  rights  to  the  balance     >Mfay,  1836. 
of  their  claim,  which  was  disputed.     The  defendant  has  pabsons  it  aZ 
appealed  to  this  court.  suares. 

The  counsel  for  the  appellant  assigned  as  error  on  the  face  judgment  may 
of  the  record:  Lte'SeT- 

1.  That  judgment  was  given  ex  partem  and  without  the  fendwit,  without 
cause  being  fixed  for  trial.  sum  he  admits 

2.  That  the  answer  does  not  admit  any  debt  or  balance  |j^j^  j[^j    jj 
due  to  the  plaintifli,  but  only  in  favor  of  one  of  them.  willing  to  pay, 

Am*  *  t  .    ^  '     •  and  the  njjhts  of 

3.  That  part  of  a  cause  cannot  be  tned  at  one  time,  or  on  the  plaintiffs  wiu 
one  day,  and  the  remainder  at  another  time.  to  th^remiander 

No  trial  was  had  and  none  required  for   the  balance  **^.  .*'j*^'?'  5l"™» 

^  which  IS  dispu- 

admitted  by  the  defendant,  and  for  which  alone  judgment  ted. 
was  rendered.     It  would,   therefore,  have  been  useless  to  pi^i^^R*  ^e 
have  set  down  the  cause  for  trial.  and  the  defend- 

Judgment  was  erroneously  given  in  favor  of  both  plaintiffs,  has  a  eertain 
There  had  been  no  trial  as  yet  in  the  case,  and  the  confes-  Xa  u'dS2*to 
sion  of  the  defendant  wc»  made  in  favor  of  but  one  of  the  p^f  of  them, 
plaintiffs.  If  any  issue  be  tried  there  will  be  but  one  plaintiff  confession  can 
to  join  in  the  trial.  tV^ot^^ 

to  whom  the  de- 
mand is  admit- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  led  to  he  due. 
judgment  of  the  District  Court'  be  annulled,  avoided  and 
reversed ;  and  that  the  plaintiff,  Crevillier,  recover  from  the 
defendant  the  sum  of  one  thousand  one  hundred  and  fifty 
dollars;  reserving  to  the  plaintiffs  their  rights  as- to  the 
remainder  of  the  claim,  they  paying  the  costs  of  the  appeal. 


m 


^ 
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EiflTBur  DisT. 
M9,  1836. 


MAMnWJ, 


FRBRET   ET   AL.   VS.   MARI«KT. 


ATTEkh    WmOU  TBI  COUKT  OP  THB   FIBIT  JUDICIAL   PMTAICT. 

Where  the  appellenUi  preyed  the  effirmeoce  of  the  judgment  fi-om  which 
thej  eppeeledf  end  the  adverM  perty  not  mppearing,  to  diemiM  the  appeel« 
the  judgment  wee  afirmed  at  the  coat  of  the  party  appealing. 

The  piainiifli,  Freret,  Brothers^  sued  Bernard  Marigny 
for  the  rescission  of  a  sale  of  a  tract  of  land  or  plantation, 
alleging  a  defect  of  title.  Marigny  cited  in  bis  Tendors  in 
warranty,  and  after  an  investigation  of  the  several  titles,  the 
District  Court  decreed  the  land  to  belong  to  the  plaintifi, 
free  from  all  claims,  &c.,  but  that  they  pay  the  costs  of  suit 
They  appealed. 

/.  SUdell,  for  the  plaintiffs  and  appellants,  made  the 
following  point  in  this  case : 

1.  The  judgment  of  the  District  Court  is  in  conformity 
with  the  law  and  evidence,  and  should  be  affirmed. 

f  MartiOf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  this  case  have  appealed  from  a  judgment, 
which  appears  to  have  accorded  to  them  all  thai  they 
required  or  prayed  for ;  but  they  complain  in  this  court,  that 
it  condemns  them  to  pay  costs. 

On  the  other  hand,  the  appellee  has  filed  no  answer. 
Where  the  ap-  ^^^  ^^7^  nothing.  The  appellants  now  present  the  novel 
^UjJ^VJJ^y^  spectacle  of  having  abandoned  the  apparent  attempt  to  be 
the  iodgment  relieved  from  the  payment  of  costs,  and  to  obtain  them  from 
mpealed,  mk  ^he  appellee ;  for  they  have  come  into  this  court,  and  prayed 
the  adverse  per-  th^t  the  judgment  they  appealed  from,  be  affirmed, 
to  diamiM  the  This  singular  demand  on  their  part,  has  not  been  opposed 
!^?waia£^-  by  the  adverse  party,  who  have  not  appeared  and  prayed  for 
^t^^^^'  ^^®  dismiss^  of  the  appeal.  We  will,  therefore,  grant  the 
ing.  prayer  of  the  party  supplicating.     « 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the  Gastkrx  Dist. 
judgment  of  the  District  Court  be  affirmed ;  the  appellants    ■^^»  '^^- 
paying  the  costs  of  the  appeal. 


•vssvo'b 

■BIBS 

t». 

CUC17LU7, 

XX'II. 

BTC. 

QUESIVO'S    HBIR8   M.    CUCULLU,   SXEOtXTOR,    &C. 

APPKAL    FROM    THK    COURT    OF   PROBATES     FOR    THC    PARISH    AND   CITY    OF 

NBW-ORLBAN8. 

The  heirs  have  the  right  at  any  time  to  claini  and  take  the  seizin  and 
possession  of  the  estate  from  the  testamentary  executor,  on  offering  him 
a  sufficient  sum  to  pay  the  moveable  legacies.  ^ 

Where  the  executor  refused  to  pay  over  the  funds  of  the  estate  to  the  heirs^ 
on  a  rule  requiring  him  to  do  so,  but  appealed,  he  was  mulcted  in  five 
per  cent  damages  on  the  amount  in  his  hands  for  the  delay. 

In  this  case  the  heirs  of  Madame  Guesno,  deceased,  took  a 
rule  on  the  defendant  who  was  testamentary  executor  of  the 
deceased,  to  show  cause  why  he  should  not  deliver  over  the 
seizin  and  possession  of  the  estate  to  the  heirs,  and  file  an 
account  to  ascertain  the  amount  coming  to  them.  The 
executor  filed  his  accoupt,  to  some  parts  of  which  opposition 
was  made. 

On  the  trial  of  the  rule,  the  judge  of  probates  made  it 
absolute  so  far  as  regards  the  sum  of  ten  thousand  four 
hundred  and  eighty-six  dollars,  which  remained  in  his  hands, 
undisputed.     The  executor  appealed. 

L.  /ontn,  for  the  heirs  and  appellees. 

De  AmuUf  for  the  appellant. 

JBuUard,  /.,  delivered  the  opinion  of  the  court. 

The  appellant  being  executor  of  the  last  will  of  the  widow 
Guesno,  rendered  an  account  of  his  administration  at  the 
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R4tTBRii  Diffr.  iustauce  of  some  of  the  minor  heirs  of  ihe  tesialrix,  who 
May^  1836.     demanded  seizin  of  the  estate,  to  which  an  opposition  was 
ounxo'fl  HUM  fil^d  in  relation  to  some  of  the  items.    There  appeared  to  be 
cucuL^'  Ex'm  ^"^  lO'^he  minors  who  had  made  opposition,  a  sum  of  about 
KTc.         ten  thousand  dollars,  independently  of  the  disputed  items  of 
the  account.     The  minor  heirs  claim  a  right  to  receive  that 
amount  under  article  1664  of  the  code,  which  declares  that 
the  heir  can  at  any  time  take  the  seizin  from  the  testamen- 
tary executor,  on  offering  him  a  sufficient  sum  to  pay  the 
moveable  legacies.     Accordingly,  pending  the  contest  on  the 
Thehc'iMhave  disputed  items,  they  took  a  rule  on  the  executor  to  show 

the  nglit  at  any         ■  t       i         i        .  ^  t     . 

time,  to  claim  cause,  wby  he  should  not  deliver  to  the  heirs  such  portions 
seizin^nd  polk  ^^  ^^  estate  as  he  acknowledged  to  be  coming  to  them, 
wutTfrom  the  '®'^''^*"S  ^^o  disputed  items ;  and  why  a  writ  of  juti  fadas 
testamentary  ex-  and  possession,  or  a  wtlt  of  distringas  should  not  issue  in  case 
i^g  h?m°a  suffi-  of  refusal  to  comply  with  the  order  of  the  court.  This  rule 
the°mJ!?«bie^^  ^^^^^  argument  was  made  absolute,  and  the  executor  after 
gacies.  an  ineffectual  attempt  to  obtain  a  new  trial,  appealed. 

'      We  have  looked  in  vain  into  the  record  for  any  legal 
Where  the  eze-  ground  upou  which  the  defendant  alleges  any  right  to  retain 

cutor  refused  to  ,     "^  .  o  j      o 

nay  over  the  possessioo  of  any  portion  of  the  estate,  to  which  lie  admits 
tate**toui^dre^  ^**®  ^^^^  ^^^  entitled.  Nor  has  he  thought  proper  to  fevor 
?n  w^^todTaT  "*  ^^^^  *^"y  argument,  either  written  or  oral  in  support  of 
but  appealed,  he  such  protensions.     The  article  of  the  code  relied  on  by  the 


fiv?  "per^  TOikT.  appellees  would  be  a  dead  letter,  if  its  provisions  could  be 
^SSST  r  hit  f>'"s^rated  by  such   proceedings.     Believing  ^  that  the  only 
hands,  for  the  object  in  taking  this  appeal  was  delay,  we  feel  bound  to 
^  *^'  grant  the  prayer  of  the  appellee,  and  to  award  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  tbe 
judgment  of  the  Court  of  Probates  be  affirmed  with  five  per 
cent,  damages,  on  the  sum  of  ten  thousand  four  hundred  and 
eighty  dollars  and  eighty-three  cents,  and  costs  of  the  appeal. 
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Eastibw  Durt, 
•May,  1836. 


ABAT   V8,    BUIB8ON9    CURATOR^    l(C. 

ArPlAL   FROM   THS    PAEISB   COUET   FOE   THS    PAEIIH    AND   CITT   OF 

NIW-OELIAfll. 

A  jttdgmaQt  it  the  highest  evidence  of  a  debt,  and  the  title  mergee  in  the 
judgment ;  bnt  proof  of  its  diecharge  may  be  made  by  presumptive  or 
drcumetantial  eridenoe,  ai  well  aa  by  positive  proof. 

The  defendant,  as  curator  of  the  vacant  estate  of  Francois 
Loiseau,  deceased,  on  the  10th  April,  1834^  filed  an  accoant 
of  the  first  year's  administration,  and  a  tableau  of  the  eflfects 
and  debts  of  said  estate,  and  prayed  that  his  appointment  be 
prolonged  for  another  year  and  that  his  account  be  homolo- 
gated. Joseph  Abat  made  opposition  to  the  tableau,  and 
claimed  to  be  placed  thereon  as  a  mortgaged  creditor  of  the 
deceased,  for  the  amount  of  a  judgment  and  costs  of  four 
hundred  and  fifty-eight  dollars,  which  he  had  obtained  in 
May,  1827,  and  which  was  duly  recorded. 

The  curator  denied  that  the  estate  of  Loiseau  owed  the 
opponent  any  sum,  and  that  the  judgment  annexed  was 
rendered  on  a  promissory  note  which  had  been  paid.  He 
pleads  payment,  and  calls  upon  the  ^oppostng  creditor  to 
deliver  up  the  note  on  which  he  obtained  judgment. 

The  certificate  of  the  recorder  of  mortgages  showed,  that 
the  general  mortgage  resulting  from  recording  the  judgment, 
had  been  erased  and  cancelled,  by  order  of  th&  Court  of 
Probates. 

H.  R,  Demsy  E9q,y  testified,  that  he  obtained  this  judgment 
for  Abat  on  a  note  drawn  by  Sendos,  and  endorsed  by 
Loiseau ;  that,  on  referring  to  the  papers  lately,  he  finds  his 
receipt  for  the  note,  which  is  withdrawn.  He  thinks,  from 
the  circumstance  of  his  withdrawing  the  note,  that  it  must 
have  been  settled ;  although  he  has  no  recollection  of-  the 
money  having  passed  through  his  hands,  &c. 

Other  witnesses  testified  as  to  the  presumption  and 
probability  of  the  note  and  judgment  being  paid. 

53 


ABAT 

Buisipir, 

CVEATOB,  BVC. 
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BiLnsmji  UiiT.      The  probate  judge  was  clearly  of  opinioD,  from  the  cir- 
•*^»  ^^^'     cumBlancial  testimony  io  the  case,  and  the  fact  of  the  note 
A,^T        not  being  produced,  that  it  was  paid.    Judgment  was  given 
for  the  curator,  from  which  Abat  appealed. 


V9. 
BVIMOir, 


D.  Seghers^  for  the  appellant. 

Piehot^  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  appellee  having  filed  an  account  of  his  administration 
of  the  estate  of  one  Loiseau,  Abat  made  opposition  to  its 
homologation,  on  the  ground  that  he  was  an  hypothecary 
creditor  of  the  deceased,  by  virtue  of  a  judgment  rendered  in 
18S7,  and  duly  recorded  with  the  register  of  mortgages, 
which  had  been  omitted  in  the  account ;  and  he  prays  an 
amendment  of  the  account,  and  that  he  be  recognized  as  a 
creditor  for  the  amount  of  said  judgment. 

The  curator,  in  his  answer,  admitted  that  such  a  judgment 
had  been  recovered  and  recorded,  but  he  avers  payment  in 
the  lifetime  of  his  intestate. 

The  opposition  was  overruled  and  dismissed,  and  Abat 
appealed. 
A  iadgment »  The  principle  contended  for  by  tlie  counsel  for  the  appellant 
draoe'oflide^  ^  admitted :  that  a  judgment  is  the  highest  evidence  of  a 
and  the  tiUe  iebtj  and  that  the  original  title  merges  in  the  judgment ;  but 
jadgment ;  but  proof  of  the  discharge  of  such  judgment  may  be  made  by 
ch^°  may  be  presumptions  as  well  as  by  positive  evidence.  In  this  case, 
w^^^tive^or  «r^  ^^  appears  that  the  judgment  was  against  Loiseau  as  endorser 
eomstantiai  evi-  of  a  promissory  note  ;  that  judgment  was  also  recovered 
as"^  poutiT«  against  the  drawer.  Some  time  afterwards,  the  note  was 
proof  withdrawn  from  the  record  by  the  plaintiff's  counsel,  who^ 

being  requested  to  erase  the  mortgage  or  enter  satisfaction, 
answered,  that  the  money  had  not  passed  through  his  hands, 
and  he  could  not  do  it.  It  further  appears,  that  on  the  17th 
July,  1827,  a  Jiai  facias  issued  against  the  drawer ;  was 
returned  by  order  of  plaintiff's  attorney,  on  the  Slst  of  the 
same  month,  and  on  the  2d  August  the  note  was  withdrawn. 
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the  co0t8  having  been  paid  on  the  t9lh  of  July ;  and  the  Eimui  Dm. 
note  is  not  accounted  for.  ^^'  ^"^ 

This  evidence  satisfies  us  as  it  did  the  court  of  the  first       nxTTAs 
instance,  that  the  debt  bad  been  paid,  and  the  judgment     hou^ut. 
extinguished. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  afilrmed,  with  costs. 


FLETTAS   VB.    PI6NE0UT. 
AFPBAL   yftOM   TBB   PAKIIH   OOO&T   VOA.  TBI   FAftMR   AND   OITT    OV 

mw-oKLSAirt. 

A  folitaiy  initaaee  of  ill  treatiii«iit  of  the  wife  by  tho  hiubaad,  during  a 
long  oohabitation,  wlwn  the  origin  of  it  doee  not  appear,  and  is  not 
aggrayatod  in  ite  character,  will  not  authoiiae  a  judgment  of  eeparation 
from  bed  and  board. 

This  is  an  action  for  separation  of  bed  and  board.  The 
plaintifif  is  the  wife  of  the  defendant,  and  she  alleges,  her  and 
her  husband  have  been  married  since  the  year  1822,  and 
that  she  has  behaved  towards  him  as  a  good  and  afiectionate 
wife ;  but  that  his  violent  and  quarrelsome  disposition,  not- 
withstanding her  endeavcMTs  to  preserve  peace  and  harmony, 
makes  her  unhappy;  and  further,  that  on  the  19th  May, 
1S85,  her  husband  struck  her,  which,  added  to  his  other 
brutal,  abusive  and  outrageous  treatment,  renders  their  living 
together  any  longer  insupportable.  ^  She  prays  for  a  decree 
of  the  court,  separating  her  in  bed  and  board  from  her  said 
husband. 

The  defendant  admitted  his  marriage  with  the  plaintifif, 
but  pleaded  a  general  denial  to  all  the  other  allegations  in 
the  petition. 


•mm 


r 


nurMVT. 
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Upon  these  pleadingB  and  issue  the  parties  went  to  ttial. 

Several  witnesses  were  called,  whose  testimony  comes  up 
with  the  record.  The  parish  judge  was  of  opinion,  on 
hearing  all  the  evidence,  that  the  defendant  had  so  ill 
treated  the  plaintiflf,  as  to  render  her  living  with  him,  any 
longer,  insupportable,  and  thereupon  decreed  a  separation 
from  bed  and  board,  leaving  their  property  and  effects  to  be 
regulated  by  a  future  arrangement  or  adjudication.  The 
defendant  appealed. 

Morphi  and  GraUhe^  for  the  plaintiff. 

D.  Segkeri^  contra. 


/.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  of  separation 
from  bed  and  board. 

The  record  presents  but  one  solitary  instance  of  ill  treatment 
It  appears  that  the  parties  have  been  married  for  a  number 
of  years,  and  have  several  children.  A  witness  has  deposed 
that  she  has  resided  in  the  house  of  Mr.  and  Mrs.  Pigneguy, 
for  two  years,  and  that  some  time  in  May,  18S5,  during  the 
evening,  she  went  into  Mrs.  Pigneguy's  room,  and  found  her 
sitting  on  ihe  floor,  with  her  head  resting  on  her  handa^  and 
declaring  one  x)f  her  eyes  was  out;  on  examination,  the 
witness  perceived  a  redness  or  rather  bruise  over  one  of  the 
eyes,  and  also  a  redness  or  contusion  of  the  arms,  near  the 
elbow  and  shoulders,  indicating  a  strong  pressure  of  that 
limb,  and  thought  she  perceived  the  mark  of  a  nail.  Shortly 
after,  the  plaintiflf  in  a  fMiroxism  of  rage,  kicked  at  the  door 
of  the  defendant's  {husband's)  room,  with  such  violence  that 
she  burst  it  open. 

Another  witness  on  the  part  of  the  plaintiff,  (wife,)  in 
relating  an  account  of  this  domestic  broil,  states  that  the 
defendant  remarked  he  had  received  a  great  provocation 
from  his  wife.  His  conduct,  however,  roust  be  viewed  with 
a  considerable  degree  of  aggravation,  from  the  circumstance 
4)f  the  wife  being  in  an  advanced  state  of  pregnancy. 
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It  appears  from  the  testimony,  she  miscarried  a  short  time 
afterwards;  but  her  physician  does  not  attribute  this  mis- 
fortune tQ  the  raal-treatment  of  her  husband.  It  was  occa- 
sioned, according  to  his  account,  by  her  over-excitement, 
violent  exertions,  and  nervous  sensibility. 

Whatever  may  be  the  protection  which  married  women 
may  be  entitled  to  claim  from  courts  of  justice,  when  ill 
treated  by  their  husbands,  we  cannot  concur  with  our  learned 
brother,  judge  of  the  parish  court,  that  this  case  presents 
proper  and  sufiBcient  causes  and  grounds,  to  decree  a 
separation  from  bed  and  board. 

The  testimony  shows  and  proves  the  defend^mt  in  this 
case  to  be  of  a  quiet,  pacific  temper  and  disposition.  He 
contends,  on  his  part,  that  his  wife  (the  plaintiff)  is  of  a 
very  different  temperament.  To  rebut  her  assertions  and 
allegations  in  the  petition,  which  are  denied  by  his  plea  of 
the  general  issue,  he  offered  a  witness  to  prove  that  she  was 
possessed  of  a  violent  and  choleric  temper  and  disposition. 
Her  counsel  opposed  the  introduction  of  this  testimony, 
which  opposition  was  sustained  by  the  court. 

We  have  no  means  of  ascertaining  the  origin  of  this 
domestic  broil.  If  the  presumption  in  favor  of  the  weak 
against  the  strong,  operates  favorably  to  the  wife  as 
against  her  husband,  the  account  given  of  the  defendant, 
in  the  evidence  offered  by  the '  plaintiff,  balances  it.  Her 
subsequent  conduct  creates  some  suspicion,  that  she  provoked 
the  defendant  to  the  quarrel.  Husbands  are  men  and  not 
angels. 

A  solitary  instance  of  ill  treatment  during  a  long  cohabi- 
tation, when  the  origin  of  it  does  not  appear,  and  when  it  is 
not  attended  with  ci^cun^stances  which  are  much  aggravated 
in  their  character,  does  not,  in  our  opinion,  authorise  a 
judgment  of  separation  from  bed  and  board. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendant, 
with  costs. 


EAtnmii  DiflT. 
May,  1836. 

FLKTTAS 
FI9NMUT. 
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Wllflf   vs.   TWOOOOD. 
▲PPBAL  FROM  THE  OOUKT  OF  TMM  Wl%9t  JU9ICIAI.  DMTI.ICr» 

In  a  redhibitory  action  by  the  buyer  againit  the  ioUer  of  a  elaTe,  to  reacind 
the  lale  and  restore  the  price :  Hdd,  that  when  the  act  of  eale  impoffti  a 
warranty  againet  redhibitory  Tices,  although  it  farther  appeara,  the  mtillgr 
purchaeed  the  elave  ai  a  notorious  runaway,  the  reference  in  the  act  of 
oonTeyance  to  the  plaintiff^  without  a  full  ditcloeuce  of  this  defect,  dbee 
not  modify  the  warranty  of  the  last  seller. 

Objections  to  interrogatories  that  they  contain  leading  questions,  when  the 
depositions  or  answers  of  the  witnesses  are  to  be  taken  on  coamisnion, 
must  be  made  before  the  commission  is  forwarded  to  be  executed. 

Where  the  certificate  or  caption  of  the  magistrate  to  depositioni  is  briei^ 
and  not  fvll  and  explicit,  yet  if  it  appear  in  su))stance  that  the  witasMos 
appeared  before  him,  swore  to  and  subscribed  their  answers,  kc^  it  will 
suffice. 

This  18  a  redhibitory  action  to  annul  the  sale  of  a  slav^e, 
and  recover  back  the  price.  The  plaintiff  alleges  he  por* 
chased  a  slave  from  the  defendant  for  the  sum  of  seven 
hundred  dollars,  with  a  general  warranty  against  all  diseases^ 
vices  and  redhibitory  defects  of  every  kind.  He  further 
alleges  that  the  said  slave  was  a  notorious  runaway  at  Che 
time  of  the  sale  which  was  carefully  concealed  from  hiih  by 
the  seller ;  and  that  he  has  since  absconded,  and  has  DOt 
been  found,  although  diligent  search  has  been  made.  He 
prays  that  the  sale  be  cancelled  and  annulled,  and  that  he 
recover  back  the  price  which  he  gave  at  the  sale.  The 
defendant  pleaded  a  general  denial. 

The  plaintiff  read  the  act  of  sale  from  his  vendor,  the 
defendant,  in  evidence,  which  recites  the  sale  of  *^a  certain 
slave  named  Harry,  aged  about  twenty-seven  years,  acquired 
by  purchase  from  R.  F.  M*Gkiire,  per  act  passed,  &c.,  and 
dated  the  31st  of  December,  188t,  and  warranied  fm  Jiram 
the  meet  and  maladie$  prescribed  hy  law,^ 
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The  act  of  sale  from  M^uire  to  the  defendant  was  also  euvishh  Du*. 
read  by  the  same  party,  which  recites  the  previous  sale  to    "^^^  ^^^- 
the  defendant's  vendor,  and  stipulates  that  the  slave  "  is        wiKa 
hereby  warranted  free  from  the  vices  and  maladies  pre-      twomob. 
scribed  by  law,  save  and  except  that  of  rwmimg  aiooy,  to  which 
he  is  sweety  and  the  purchaser  having  been  duly  notified 
thereof  by  the  said  seller,  takes  said  slave  subject  lo  said 
vice,  hereby  renouncing  all  recourse  against  said  seller/' 

The  judge  charged  the  jury  "that  the  fact  of  the  defendant 
in  his  bill  of  sale,  referring  lo  his  title,  did  not  bring  home  the 
knowledge  of  the  contents  of  said  act  of  sale  to  the  pur- 
chaser." This  part  of  the  charge  was  excepted  to  by  the 
defendant's  counsel. 

The  defendant's  counsel  excepted  to  the  reading  of  the 
depositions  of  several  of  plaintiff's  witnesses,  on  the  ground 
that  the  interrogatories  put  by  the  plaintiff  were  leading 
questions.  The  court  admitted  them  and  remarked  "that  had 
the  objection  been  made  at  the  time  they  were  served,  the- 
counsel  on  the  other  side  might  have  changed  them." 

The  reading  of  another  of  the  plaintiff's  depositions  was 
objected  to,  on  the  ground  that  the  formalities  required  by 
law  in  executing  the  commission,  had  not  been  complied 
with ;  "  no  proUs  verbal  having  been  made,  nor  is  there  any 
seal  of  the  judge  to  the  declarations  of  the  witnesses,  nor  in 
closing  the  proceedings."  The  defendant's  counsel  took  his 
bill  of  exceptions. 

Upon  the  evidence  produced  in  the  case,  the  district  judge 
gave  judgment  annulling  the  sale,  and  for  the  return  of  the 
price,  with  costs  of  suit.     The  defendant  appealed. 

M^Henry^  for  the  plaintiff. 

1.  The  verdict  of  the  jury  was  correct,  and  the  judgment 
of  the  court  below  cannot  be  disturbed ;  the  proof  is  by  an 
authentic  notarial  act,  which  establishes  the  vice  of  charac- 
ter, which  gives  rise  to  redhibition  of  slaves.  GMI  Cade^ 
orticfe  2605. 

S.  The  evidence  taken  altogether,  shows  that  artifice  was 
practised  by  the  appellant  on  the  appellee ;  for  said  appel- 
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Kahtkbh  Di*t.  l&nt  purchased  the  slave  as  a  runaway,  and  sold  him  to  the 
■^toy>  ^^^'     appellee  under  full  guarantee.     Cml  Code,  artkk  1841,  and 
5thy  6th  and  7th  ruks  ofsmd  article. 


;^^  S.  The  slave  was  diseased  when  sold  by  appellant,  so  as 

to  render  himunfit  for  the  object  for  which  he  was  purchased, 
'    and  the  judgment  for  the  nullity  of  sale,  and  the  price  of  the 
slave  for  appellee,  must  stand 

Sterrettj  contra. 

In  ft  redhibi- 
tory ftetion  bj      BuUofdy  /.,  delivered  the  opinion  of  the  court. 

the  buyer  igftinit 

the  teller  of  •  The  plaintiff  sues  his  vendor  to  cancel  the  sale,  and  recover 
the  laie  and  re-  ^^^^  the  price  of  a  slave,  on  the  ground  that  said  slave  was 
^mL  diLl^wr "  ^^  habitual  runaway  and  thief.  The  case  was  tried  by  jury, 
the  ftet  of  Mie  on  the  plea  of  the  general  i^ue,  and  there  being  a  verdict 
m^again^redl  ^^^  judgment  against  the  defendant,  he  appealed. 
dthoo7h  h^  '^^^  *^^  ^^  ^^^  ^y  which  the  plaintiff  acquired  the  sUvc 
ther  appean  the  in  question,  imports  a  warranty  against  redhibitory  vices  and 
the  ■lareat  a  defects,  and  the  habit  of  running  away  is  established  by  the 
w^tibe  refSw  evidence.  It  further  appears,  that  the  defendant  himself 
enee  in  the  act  had  purchased  the  same  slave  as  a  notorious  runaway.  In 
to  the  pi^ntifl^  the  Conveyance  to  the  plaintiff,  the  act  of  sale  «by  which  the 
^MioauKTof^!  <lefend&nt  had  acquired  him,  is  referred  to ;  but,  in  our 
^^f  d!^'  ^^^  opinion,  such  general  reference  without  a  full  disclosure 
rantj  of  the  last  of  the  defect,  does  not  modify  the  warranty  of  the  seller. 
^  ^    .  The  chairge  of  the  court  on  this  point,  wisis  in  our  opnioo 

interrogatoriea,   correct,  and  the  bill  of  exceptions  taken  to  it,  cannot  avail 
leadinl^'^qwill  the  appellant. 
tioDi,  when  the      There  is  another  bill  of  exceptions  in  the  record,  relative 

depoutiont     or  ,  >  ' 

anawers  of  the  to  the  admissibility  of  certain  depositions  taken  on  commis- 
be taken  on eom-  sioOy  which  Were  objected  to  on  the  groond  that  the  questions 
h«*iiM!de  brfoni  P"^  ^  ^^^  witnesses  were  leading  questions.  We  agree  with 
the  oommisaion  the  jAdge,  that  the  objection  to  the  form  of  the  interrogato- 
be  executed.       ries  ought  to  have  been  made  before  the  commission  was 

Where    the  forwarded  to  be  executed, 
caption  of  the      A  further  objection  was  made  to  the  introduction  of  the 
^^jl^Ytb^df,  ^"^  depositions,  on  the  groupd  that  no  proe^  verbal  was 
and  not  full  and  made,  nor  any  seal  of  the  judge  to  the  declarations  of  the 
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witnesses,  nor  in  closing  the  proceedings.     The  certificate  of  Eastchx  Dist. 
the  justice  of  the  peace  is  very  short;  but  it  appears  in     J^gy,  1836. 
substance,  that  the  witnesses  appeared  before  him,  and  swore         sAumB 
to  and  subscribed  their  tinswers  to  the  interrogatories  and       touhhk 
cross-interrogatories  annexed  to  the  commission.     The  copy  anw  bbckwith. 
before  us  lias  an  L.  S.  after  the  name  of  the  justice  of  the  ^p^^'fo  iib- 
peace :   but  whether  there  was  a  seal  we  cannot  decide,  ■*?"««»  ^^^  ^*^ 

r  '  ^  '  witnesses       ap- 

because  the  fact  does  not  appear  by  the  bill  of  exceptions.       peared     before 

him,    swore    to 
and    subscribed 

It  is,  therefore,  ordered,  adjudged  and  decreed^'  that  the  j^c.*'^it  wTiTrof- 
judgment  of  the  District  Court  be  affirmed,  with  costs.  fiw. 


SAUNE    vs.    TOURNE  &c  BECKWITII. 

APPF.AL    FROM    THE    PARISH    COURT    FOR    THE    PARISH    AND    CITY    OF 

NEW-ORLEANS. 

In  a  case  taming  on  mere  questions  of  fact,  where  there  were  numerous 
witneseea  and  the  evidence  soihewhat  contradictory,  but  the  court  below 
being  of  opinion  the  weight  of  the  testimony  was  in  favor  of  the 
plaintiff,  his  judgment  was  affirmed. 

This  is  an  action  against  the  defendants  as  part  owners 
and  agents  of  the  steam-boat  Abeona,  claiming  the  sum  of 
two  thousand  dollars  in  damages  for  carelessly  and  negli- 
gently running  down  and  sinking  the  plaintiff's  schooner, 
with  said  boat,  on  the  Mississippi  river. 

The  defendant,  in  a  plea  of  the  general  issue,  denied  every 
thing  alleged  in  the  petition. 

The  cause  was  submitted  to  the  parish  judge  on  the 
evidence,  who  pronounced  the  following  judgment,  which 
contains  all  the  facts  and  circumstances  material  to  the  case : 

^1.  That  in  matters  of  collision  between  vessels,  it  is  a 
well  settled  principle  that  an  inquiry  is  to  be  made,  from  the 

54 


426  CASES  IN  THE  SUPREME  COURT 

Kastsrx  Ui8t.  facts  ia  evidence,  into  the  means  which  the  respective  vessels 

May,  1836.     engaged  in  the  event,  possessed  of  avoiding  the  collision. 

sAuxK  "  2.  That  in  the  present  case,  it  is  in  evidence  that  the 

•TOURRi       schooner  belonging  to  the  defendant  was  drifting  down  the 

A!iD  BECKwiTH.  fivcr,  without  sufficient  wind  to  fill  her  sails,  and  that  all  she 

could  do  was  to  steer  a  little  by  means  of  two  sweeps  on 
board,  and  a  skiff  towing  her  ahead. 

"8.  That  the  steam-boat  of  the  defendant  having  the 
advantage  of  a  propelling  power,  her  motions  could  be 
directed,  and  her  course  easily  altered. 

^'  4.  That  the  defence  set  up  by  the  defendants,  that  the 
steam-boat  was  in  that  part  of  the  river  which  is  the  one 
usually  occupied  by  boats  ascending,  and  that  the  schooner 
was  not  in  her  proper  place,  canuot  be  countenanced  by  this 
court,  -for  the  river  Mississippi  being  a  public  highway,  no 
,  custom,  even  better  established  than  the  one  relied  upon,  can 
restrain  the  use  thereof  by  navigators ;  but  even  admitting 
the  fact  relied  on,  and  the  existence  of  such  a  custom  or 
practice,  the  steam-boat  was  nevertheless  bound  to  use  every 
exertion  to  avoid  the  schooner. 

"  5.  That  from  the  evidence,  the  court  is  satisfied  that  the 
injury  sustained  by  the  schooner  Cultivateur,  belonging  to 
the  plaintiff,  was  done  by  the  steam-boat  Abeoha,  belonging 
to  the  defendants ;  and  that  the  collision  might  have  been 
avoided,  had  those  in  charge  of  the  steam-boat  Abeona  used 
all  the  means  in  their  power  to  prevent  it,  and  that  it  was  not 
in  the  power  of  the  plaintiff's  schooner  to  avoid  it. 

'^  6.  That  it  is  in  evidence,  that  the  repairs  necessary  to 
put  the  schooner  Cultivateur  in  the  same  situation  that  she 
was  in  before  she  was  sunk  by  the  steam-boat  Abeona,  were 
worth  one  thousand  dollars ;  that  the  plaintiff  had  to  pay  sixty 
dollars  for  a  lighter  to  raise  her,  and  twenty  dollars  to  tow  her 
from  the  English  Turn  to  the  city ;  that  in  consequence  of 
the  sinking  of  his  vessel,  the  plaintiff  lost  the  freight  of 
eighty-six  hogsheads  of  sugar,  at  two  dollars  a  hogshead, 
and  of  eight  bales  of  cotton,  at  one  dollar  a  bale,  amounting 
together  to  one  hundred  and  eighty  dollars.  That  he  paid 
eight  laborers  for  eight  days'  work  each,  their  wages  being 
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worth  one  dollar  and  twenty-five  cents  per  day,  making  Kastirx  Dist. 
eighty  dollars ;  that  he  paid  thirty  dollars  for  the  salvage  of    "^^y*  ^^^^' 
his  sails ;  and  finally,  that  the  loss  of  his  time  during  three        bavne 
months,  say  from  January  Ist  to  April  1st,  valued  at  twenty- 
five  dollars  a  month,   that  is  seventy-five  doUarSy  making 
together  the  sum  of  fourteeti  hundred  and  forty-five  dollars ; 
being  the  losses  and  damages  suffered  by  plaintiff. 

^^  7.  That  the  steam-boat  Abeona  is  admitted  to  be  a  vessel 
carrying  merchandise  for  hire. 

"  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
plaintiff  recover  from  the  defendants  in  solido  the  sum  of 
one  thousand  four  hundred  and  forty-five  dollars,  and  costs 
of  suit.'* 


\ 


Strawbridgey  for  the  plaintiff. 

i 

/.  Seghersy  for  the  defendants. 

Martin^  J,,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  and  remuneration  for  the 
loss  and  injury  sustained  by  a  little  schooner,  owned  and 
navigated  by  the  plaintiff,  and  which  was  run  down  and 
sunk  by  the  steam-boat  Abeona,  owned  in  part  by  the 
defendants,  and  running  on  the  river  Mississippi.  The 
plaintiff  alleges,  that  it  was  through  the  negligence  and 
carelessness  of  (he  master  of  the  steam-boat  that  the  accident  in  a  caae,  turn- 
happened,  and  the  injury  was  done  to  his  vessel.  questions of?w!^ 

The  case  turns  entirely  on  the  facts  as  detailed  in  the  where  there  were 

.  ,  .       .  ,    .  1    i.t        1  numerous     wit- 

evidence.  As  is  usual  in  cases  contested  like  the  present,  nesses,  and  the 
the  witnesses  are  numerous,  and  the  evidence  is  somewhat  w1iwt^"Mntradic^ 
contradictory.  The  parish  judge  who  heard  the  parties,  was  ^T*  ^"^  ^^ 
of  opinion  the  weight  of  testimony  was  decidedly  in  favor  of  ing  of  opinion 
the  plaintiff,  and  gave  judgment  accordingly.  We  are  the  ^telimonv 
unable  to  say^he  court  of  the  first  instance  erred.  ^*  'fainUff^hU 

judgment      was 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  ihe 
judgment  of  the  Parish  Court  be  affirmed,  with  co5?ts. 
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AND   BSCKWITII 

ON    AN    AfrLICATION    FOK    A    RK-UEARIMG. 

Wliere  a  schooner  i«  floating  down  vtream,  and  unable  to  use  her  aails,  and 
a  ■team  boat  is  running  up  under  full  ateam,  it  ia  incumbent  on  the  latter 
to  show  tliat  she  made  use  of  the  proper  means  of  precaution  to  avoid  a 
collisicm,  or  she  will  be  liable  for  the  damage  done  by  running  down  the 
schooner. 

Steam-boats  meeting  vessels  in  the  river,  propelled  by  wind,  should  obaerve 
different  rules  of  precaution  than  in  relation  to  other  steam-boals.  In 
such  cases,  the  obvious  means  to  avoid  collision,  is  an  alteration  in  the 
course  or  direction  of  the  steamer. 

J.  Stghersy  for  the  defendant,  applied  for  a  re-heariog  in 
this  case. 

The  opinion  pronounced  in  this  case  seems  to  rest  exclu- 
sively on  the  rule,  that  in  mere  questions  of  fact  the  court 
below  is  the  best  judge  of  the  evidence.  The  appellant  has 
the  right  however  to  have  the  evidence  considered  and  colla- 
ted by  this  court,  without  regard  to  the  opinion  of  the  judge 
in  the  first  instance.  This  rule  however  is  not  without 
exceptions.  The  reason  why  the  inferior  judge  is  deemed 
better  prepared  to  decide  on  the  evidence,  ceases  when  io 
cases  like  this  he  has  not  seen  the  witnesses.  In  this  case 
the  testimony  is  all  taken  on  commission,  and  out  of  the 
presence  of  the  judge,  except  a  small  part  of  it. 

2.  The  whole  of  this  testimony  goes  to  show  that  the&ult 
did  not  lie  with  the  master  of  the  steam-boat.  This  is  clearly 
shown  by  the  testimony  of  the  defendants,  and  especially 
that  of  two  witnesses  who  were  examined  in  the  District 
Court,  in  suits  there,  by  the  owners  of  the  cargo  against  the 
defendants.  This  testimony  consisted  of  the  captain  and 
jnate  of  a  vessel  the  steam-boat  had  in  tow  at  the  time,  and 
ii»  now  in  evidence  in  this  case. 
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3.  This  court  will  certainly  not  be  prepared  to  say  the  KAnrsRH  Dm. 
district  judge  erred  in  deciding  differently  in  the  suit  by  the     J^^Pt  ^^36. 
owners  of  the  cargo  against  the  present  defendants,  than  the  ^      ^^^ 
parish  judge  in  this  case.     The  district  judge  heard  the  wit-        TouiifE 
iiesaes  and  decided  in  favor  of  the  defendants.     The  same  ami  bkcrwitu. 
evidence  is  in  both  cases.     The  other  case  will  come  before 
this  court  also,  and  under  the  same  circumstances.     This 
court  must  then  either  violate  the  rule  or  apply  it  in  contra- 
diction to  their  present  judgment,  that  the  judge  who  hears 
the  evidence  is  the  best  judge  of  the  facts.     It  would  be 
somewhat  singular. to  decide  one  way  for  the  vessel,  and 
another  for  the  cargo.     A  re-hearing  is  respectfully  prayed 
for. 

Btdtard,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  re-hearing  was  allowed,   and  we  have    w^hercaschoo- 
deliberately  examined  the  testimony  again,  and  considered  ner  is  floftting 

1  /«•       1  I  1  /■      down       stream, 

the  arguments  offered,  and  proceed  to  state  our  reasons  for  and  unable  to 

adhering  to  the  judgment  first  pronounced.  l^^  ^ IluLn!^t 

The  question  presented  by  the  case  is,  whether  the  oflScers  *»  ™!;"l*"K  "P 

.  '  under  full  steam 

of  the  steam-boat  Abeona  took  the  proper  measures  of  pre-  it  is  incumbent 
caution  to  avoid  the  collision.  We  are  satisfied  from  the  Jbow^^Aat^'she 
evidence  that  the  schooner  was  not  at  the  time  propelled  by  «^<Je  use  of  the 

.        pix>per  means  of 

the  wind,  and  had  not  the  use  of  her  sails,  but  was  floating  precaution,  to 
sideways  down  stream,  making  efforts  by  means  of  sweeps,  ^Vhe*^!?'^ 
and  a  small  skiff  ahead,  to  make  the  port  of  New-Orleans.  };•*>*«   ^''  ^^ 

^  damage  done  by 

It  was,  therefore,  manifestly  impossible  for  her  to  change  her  running    down 
course  so  as  to  avoid  a  steam-boat  approaching  her  path  *  ^  sta«nT 
under  a  head  of  steam.     We  repeat,  therefore,  that  it  is  meeung;  vessels 
incumbent  on  the  defendants  to  show  that  the  steam-boat  j^uJd'by^rnd' 
did  make  use  of  proper  means  of  precaution  to  avoid  running  J^ff^nt^^f 

upon  the  schooner.  precauaon,  than 

The  most  obvious  means  to  avoid  collision  is  clearly  an  odier      steam- 
alteration  of  the  course  or  direction  of  the  vessel.     In  this  ^^  ^,*"  ■"*;** 

cases,  ttic  obvi- 

case  it  is  not  pretended  that  the  steam-boat  changed  her  ous  means  to 
course,  so  as  to  pass  on  either  side  of  the  schooner,  although  is  an  alteration 
the  schooner  was  seen  at  the  distance  of  a  mile  ahead.  The  direction"o?the 
chief  pilot  left  the  helm  just  before  (he  t^yo  vessels  met.     At  su^nmcr. 
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EisTEHji  DiBT.  wlia,t  moment  the  wheels  of  the  steam-boat  were  stopped  is 
•^^y*  *^^'     left  uncertain,  but  we  are  satisfied  from  the  violence  of  the 
BRUNjiTTi      shock,  and  the  extent  of  the  damage  done,  that  she  must  still 
have  been  under  head  way. 

The  foggy  weather  called  for  additional  vigilance  on  the 
part  of  the  steam-boat,  which  had  left  port  in  such  kind  of 
weather.  The  right  of  steam-boats  ascending  the  river  to 
keep  along  the  left  bank,  according  to  a  pretended  usage, 
can  only  apply  in  relation  to  vessels  of  the  same  kind,  des- 
cending. It  would  be  no  excuse  for  a  steam-boat  to  ran 
down  a  vessel  propelled  by  wind,  that  the  latter  was  too 
near  shore,  and  in  the  usual  track  of  steam-boats  ascending. 
Story  on  btulmerUs,  386.  Believing  as  we  do  from  the  whole 
evidence  in  the  case,  that  with  proper  vigilance  and  precau- 
tion, on  the  part  of  the  officers  of  the  Abeona,  the  collision 
might  have  been  avoided,  and  that  no  fault  can  be  attri- 
buted to  the  captain  of  the  schooner,  it  is  ordered  that  the 
judgment  first  pronounced  remain  unchanged. 


BRUNETTl    VS,    MAYOR   ET    AL. 

APPEAL    PROM    TUB    PARISH    COURT    FOR   THE    PARISH   AND    CITY    OP 

NEW-ORLEANS. 

Licenses  granted  to  persons  by  the  mayor  of  New-Orleans,  in  pursuance  of 
certain  ordinances,  to  sell  fruit  at  stands  or  stalls  on  the  levee,  confer 
personal  privileges  which  cease  at  the  death  of  the  grantee,  although  the 
period  for  which  the  license  is  given,  has  not  eipired. 

This  is  an  action  for  damages.  The  plaintiff  alleges  he 
is  testamentary  executor  and  universal  legatee  of  one 
Tambouiline,  who  had  obtained  a  license  from  the  corpora- 
tion of  New-Orleans,  conferring  on  him  the  privilege  of 
vending  fruit  on  the  levee  and  occupying  a  stand,  for  the 
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annual  sum  of  fifty  dollars,  payable  quaiteily.     That  fc^aid  castehn  Dist. 
Tambourline  died   in   the   beginning  of  May,   1834,  after     >^fly*  ^^^c. 
occupying  the  premises  a  little  over'  four  months,  and  that      uRUKBrm 
he,  the  plaintiff,  is  entitled  to  succeed  to  his  privileges  for  the    j^^toh'kt  al. 
balance  of  the  year,  under  said  license  ;  but  tbat  the  stand 
has  been  given  to  another  person,  under  a  new  license,  tp 
take  effect  at  the  end  of  the  unexpired  quarter  for  which  the 
deceased  shad  it.     He  further  alleges,  that  he  claimed  from 
the  mayor  the  privilege  of  occupying  the  stand  and  selling 
fruit  for   the   whole  year,   under  the   license    granted  to 
Tambourline,  in  virtue  of  his  will  as  executor  and  universal 
legatee,  and  tendered  the  money  at  the  beginning  of  the 
next  quarter,  but  that  it  was  refused,  and  his  claim  to  the 
privilege  rejected.    He  prays  for  a  judgment  for  one  thousand 
dollars  in  damages,   which   he  alleges  he  has  sustained, 
against  the  corporation  and  the  person  to  whom  the  new 
license  is  granted. 

The  corporation,  by  its  counsel,  excepted  to  the  petition, 
that  the  matters  charged  therein  are  not  sufficient  in  law  to 
maintain  the  action,  and  in  not  setting  forth  the  demand  for 
damages  with  more  precision  and  certainty  ;  which  exception 
being  overruled,  the  defendants  pleaded  a  general  denial. 

Upon  this  issue  and  the  pleadings,  th&  parties  went  to  trial 
before  court.  The  parish  judge,  who  presided  at  the  trial, 
pronounced  the  following  judgment : 

*^  This  cause  was  this  day  argued  before  the  court,  when 
after  duly  weighing  the  evidence  adduced,  and  arguments  of 
counsel,  the  court  considering: 

"1.  .That  the  plaintiff,  as  universal  legatee  of  the  late 
Tambourline,  had  a  right  to  the  stand  occupied  by  the  said 
deceased. 

"2.  That  the  city  ordinance  giving  to  the  mayor  the 
right  of  removing  said  stands,  and  assigning  other  places  for 
them,  roust  be  understood  as  giving  that  right  to  the  mayor 
for  public  purposes  only,  and  not  to  put  another  person  in  a 
place  already  occupied. 

^^3.  That  it  does  not  appear  from  the  testimony  that 
another  stand  was  assigned  to  plaintiff,  in  heu  of  the  one 
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EAtTKRir  UisT.  formerly  occupied  by  Tambourline,  as  is  provided  for  by  the 
May,  I83S.     aforesaid  ordinance. 

BRcifEm  "  4.  That  the  plaintiflf,  in  this  case,  did  not  apply  for  any 

thing  else  but  the  continuation  of  the  license  owned  by  the 
late  Tambourline. 

^^  5.  That  the  loss  occasioned  to  plaintiflf  is  shown  to  be 
of  fifty  dollars  per  month,  and  that  the  plaintiff  has  been 
deprived  for  seven  months  of  the  privilege  to  which  he  was 
entitled  to. 

''It  is,  therefore,  ordered,  adjudged  and  decreed,  that 
judgment  be  entered  in  favor  of  the  plaintiff  against  the 
defendants  for  the  sum  of  three  hundred  and  fifty  dollars, 
with  costs  of  suit.** 

The  defendants  appealed. 

Roseliusy  for  the  plaintiff. 

1.  This  is  an  action  against  the  corporation  of  New- 
Orleans,  claiming  damages  for  having  illegally  deprived  the 
plaintiff  of  the  benefits  of  a  stall  on  the  levee  for  the  sale  of 
fruit,  under  a  license  purchased  by  his  testator  for  one  year. 

2.  It  is  contended  by  the  defendants,  that  the  right  con- 
ferred by  the  license  is  strictly  personal,  and  not  heritable  or 
transmissible.  The  general  rule  is,  that  all  rights  are 
heritable,  but  there  are  some  exceptions ;  this  case  is,  how- 
ever, not  one  of  them.  At  all  events,  if  this  case  is  excepted 
from  the  general  rules,  it  lies  on  the  defendants  to  show  it. 

3.  The  evidence  clearly  establishes  the  amount  of  damages 
awarded,  so  that  the  judgment  should  stand. 

■ 

EustiSy  for  the  defendants,  contended,  that  i^e  licenses 
granted  to  these  fruit  sellers  and  others  are  merely  personal 
and  not  heritable ;  and  that  there  should  be  judgment  for 
the  defendants. 

Marthh  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  render  the  corporation  of  New- 
Orleans  responsible  in  damages  for  refusing  to  the  plaintiff 
the  privilege  of  a  license  to  sell  fruit  at  a  stand  on  the  levee. 
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which  had  been  granted  to  a  person  now  deceased,  to  whose  EASTsaN  ihn. 
rights  the  plaintiff  claims  to  have  succeeded  by  inheritance.     ■^^»  ^*^* 
He  had  a  judgniept  for  damages,  which  the  defendants  seek      B^usnm 
to  have  reversed  in  this  court.  ukTou'w  au 

It  appears  that  the  mayor  is  authorised  and  required 
annually  to  grant  licenses,  which  authorise  the  grantee  to 
sell  fruit  on  a  spot  to  be  designated,  and  susceptible  of  being 
changed  by  an  officer  of  the  city  police. 

An  annual  sum  is  paid  for  these  licenses,  payable  quarterly 
in  advance.  The  plaintiff  was  allowed  after  tlie  death  of 
the  incumbent  to  sell  fruit  until  the  end  of  the  quarter,  for 
which  the  last  payment  had  been  made  by  the  deceased 
grantee. 

The  counsel  for  the  defendants  contends,  that  t^ese  ueeMetgnnt. 
licenses  are  personal  to  the   grantee,    and   therefore    not  ^  *°  pewoot  hr 

^  o  »  llie     mayor    of 

transniissible  by  inheritance.  New-QrieuiB,  in 

The  plaintiff's  counsel,  on  the  other  hand,  urges  that  they  SdnTm^nanoeB^ 
are  evidence  of  a  lease  for  the  term  for  which  they  are  Jl^n'Sj*  J?^i^iJ 
granted,  of  the  spot  of  ground  occupied  as  the  stand  for  the  on  the  leree. 
sale  of  fruit.     This  is  the  only  question  which  the  case  ^ryU^egeiTwhiph 

The  necessity  of  applying  to  the  chief  magistrate  of  the  «i«hoiwb  *k«  p^ 
city  for  such  licenses,  offers  a  presumption  that  some  discretion  the   lioenie   is 
is  to  be  exercised  as  regards  the  person  applying  for  them  ;  f^^Jled!***   ^^^ 
and  in  this  respect  they  differ  from  a  pedler's  license,  which 
is  obtained  from  the  treasurer  of  the  state  by  any  person 
paying  the  tax. 

The  obligation  imposed  by  the  ordinance  on  the  grantees, 
to  have  their  licenses  ready  at  all  times  to  be  exhibited  to  the 
police  officers,  appears  in  some  degree  calculated, '  besides 
being  a  means  to  inforce  payment  for  the  use  of  the  privilege 
under  the  license,  to  prevent  any  other  person,  not  apparently 
the  grantee,  from  being  employed  in  selling  fruit,  except  as 
agent  or  servant  of  the  grantee,  who  is  responsible  for  them. 
If  these  licenses  may  be  had  as  matter  of  right,  on  mere 
application,  and  the  mayor  is  without  the  exercise  of  any  . 
discretion,  then  the  plaintiff  cannot  complain,  if  he  was 
required  to  apply  for  a  license  in  his  own  name. 

55 
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EAfTuur  Otit.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^^*  ^^^'  judgment  of  the  Parish  Court  be  annulled,  avoided  and 
■uiiT  CTAu^  reversed,  and  that  there  be  judgment  for  the  defendants,  with 
costs  in  both  courts. 


HUNT   ET    AL.  V9.   SUARES. 
APriAL   nOM  THI   COURT  OF  THI   FIMT  JUDICIAL  DISTRICT. 

Where  certain  articlee  are  sold  to  the  defendant,  and  the  seller  agrrees  to 
pot  them  ap  for  use,  and  find  the  materials  to  do  so,  and  the  articles  are 
destroyed  by  fire  on  the  premises  of  the  buyer,  before  they  are  all  pat 
np,  they  are  at  his  risk,  and  the  loss  is  his. 

This  is  an  action  on  an  account  for  merchandise  sold  and 
delivered  by  the  plaintiffs  to  the  defendant,  between  the  20th 
April  and  Ist  of  October,  1835,  amounting  to  the  sum  of 
five  hundred  and  sixty-five  dollars  and  seventy-five  cents, 
according  to  an  account  annexed. 

The  defendant  pleaded  a  general  denial,  and  that  he  made 
a  contract  with  the  plaintiffs  for  putting  up  certain  marble 
mantle  and  chimney  pieces,  the  plaintiffs  obligating  them- 
selves to  furnish  the  necessary  materials,  and  to  do  the  work 
and  labor ;  that  before  any  of  the  chimney  pieces  were  put 
up  and  finished,  the  house  in  which  they  were  to  be  put  up, 
was  destroyed  by  fire ;  and  that  all  of  said  materials  destroyed 
in  said  house,  were  at  the  risk  of  the  plaintiffs,  and  had  never 
been  delivered  to  this  respondent.  He  prays  to  be  dismissed 
with  his  costs. 

The  plaintiffs  proved  that  most  of  the  articles  charged 
were  delivered  to  the  defendant,  and  that  several  of  the 
marble  mantle  pieces  were  put  up  in  his  house,  and  that  one 
of  them  was  not  quite  finished  when  the  premises  were 
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destroyed  by  fire.     There  were  sixty-four  dollars  worth  of  Eabtxen  Dm. 

articles  charged  up  to  the  26th  of  July,  which  were  not    "^y*  '^^- 

proved.     It  was  further  proved  that  payment  was  demanded, 

and  that  the  defendant  ofiered  to  pay  for  the  articles  which  ^* 

he  ordered,  but  refused  to  pay  for  the  others.    There  was  no 

evidence  of  any  contract.     No  testimony  was  introduced  by 

the  defendant. 

.    The  district  judge  was  of  opinion,  the  plaintifis  made  out 

their  case,  and  rendered  judgment  accordingly.  The  defendant 

appealed. 

L.  C  Duncan,  for  the  plaintifls. 

RosetiuSf  contra. 

BtiUatdf  /.,  delivered  the  opinion  of  the  court. 

The  plaintifis  sue  to  recover  the  price  of  various  articles, 
as  detailed  in  their  account,  which  they  allege  were  sold  and 
delivered  to  the  defendant,  the  principal  articles  consisting  of 
marble  mantle  pieces  and  hearths. 

The  answer  contains  a  general  denial,  and  the  defendant 
further  avers,  that  he  made  a  contract  with  the  plaintiffs,  for 
the  building  and  putting  up  of  certain  marble  mantle  and 
chimney  pieces,  the  plaintifis  obligating  themselves  to  furnish 
the  materials  and  the  work  and  labor ;  that  before  any  of 
the  mantle  pieces  had  been  put  up,  the  house  was  destroyed 
by  fire,  and  that  if  any  of  the  materials  were  in  the  house 
at  the  time,  they  were  at  the  risk  of  the  plaintifis. 

The  delivery  of  most  of  the  articles  charged,  is  proved ; 
but  there  is  no  positive  evidence  of  such  a  contract  as  is  set 
up  by  the  defendant.  He  seeks  to  bring  the  case  under 
article  2729  of  the  Civil  Code,  which  provides  that  **  when 
the  undertaker  furnishes  the  materials  for  the  work,  if  the 
work  be  destroyed,  in  whatever  manner  it  may  happen, 
previous  to  its  being  delivered  to  the  owner,  the  loss  shall  be 
sustained  by  the  undertaker,  unless  the  proprietor  be  in 
default  for  not  receiving  it,  though  duly  notified  to  do  so.'^ 
It  appears  to  us  from  the  evidence,  that  the  principal  contract 
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EAnrsRir  Dm.  was  one  of  sale  of  the  mantle  pieces  ready  made,  and  that 
May,  IM6.     the  agreement  to  put  them  up  and  furnish  materials  for  that 

PABMiu  rr  AL.  purpose,  does  not  take  the  contract  as  to  the  mantle  pieces 

x^LAueBUH     ^"^  ^'  ^^^  ^^^^  which  governs  that  species  of  contract,  and 

^  AL.        that  as  soon  as  they  were  delivered,  they  were  at  the  risk  of 

artilier««*loId  ^^^  purchaser,  unless  a  special  agreement  to  the  conUary  be 

iothe«iefendani,  shown.     There  is  nothinir  in  the  record  to  show  that  the 

and    the    tcUer     ,    .      .^  ,  .     ,       ^  ,         . 

agreei  to  put  plamtifis  Understood  the  contract  at  the  time,  as  it  is  now 
Imd"fmJithcl!^l  interpreted  by  the  defendant,  and  the  cost  of  putting  up  is 
leriais  to  d5)  w,  trifling,  compared  with  the  cost  of  the  article. 

and  the  utides'       «  ,  . 

an;  destroyed  by  But  there  IS  |io  proof  of  the  delivery  of  those  articles 
^se^of^hefu^'  charged  previously  to  the  25th  of  July,  and  in  this  respect 
er,  before  tbey  the  judgment  must  be  reformed. 

ai^e  all  put  up,  *'      ° 

they  are  at  laa 

[oatjahu!       ^      I^  '^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  reversed  and  annulled, 
and  proceeding  to  render  such  judgment  as  in  our  opinion 
ought  to  have  been  given  below,  it  is  further  considered, 
that  the  plaintiiis  recover  of  the  defendant  the  sum  of  five 
hundred  and  one  dollars  and  seventy-five  cents,  with  costs 
of  the  District  Court ;  those  of  the  appeal  to  be  borne  by  the 
plaintiffs  and  appellees. 


rJkKUELe,  £T    AL  V9.    MCLAUGHLIN   ET   AL. 

APPEAL    FROM    THK    COURT   OF    THE    FIRST   JUDICIAL    DIfTEICT. 

Where  gooda  were  purchased  and  directed  to  be  sent  to  the  buyer,  at  a 
distant  place,  consigned  to  a  certain  commercial  house,  they  paying 
freight :  Held^  that  before  delivery,  either  to  the  buyer  or  consignees,  the 
sale  was  not  complete,  especially  as  the  buyer  had  not  complied  with  its 
terms  on  his  part. 

A  fraudulent  purchaser  who  obtains  propofty  by  fraudulent  repretfsntaiioo. 
acquires  only  a  naked  possession,  which  gi-ves  ao  right  to  any  of  his 
creditors  to  attach  in  his  hands. 


OF  THE  STATE  OF  LOUISIANA.  /      487 

A  purchaser  of  goods,  obtained  bj  the  ieller  through  fraudulent  repreeen-  BASTSBlt  Di«t. 
tations,  who  buys  with  full  notice  of  such  IJraud,  acquires  no  right  or      May,  1836. 
property  in  them ;  they  are  liable  to  the  claim  of  the  true  owner  in  hift  -.-j^^.^  ,,  ^^ 
hands.  t». 

M*LAT70HUlf 

This  is   an  action    to  recover   from    McLaughlin,    the        rr  al. 
fiurchaser,  and  Patton,  his  transferee  of  an  invoice  of  goods, 
the  sum  of  two  thousand  and  thirty-nine  dollars  and  fifty 
cents,  the  amount  for  which  they  were  sold  by  the  plaintiib 
to  McLaughlin. 

The  pleadings,  facts  and  evidence  of  the  case  are  stated 
in  full  in  the  opinion  of  judge  BuUard. 

The  case  was  tried  against  Patton,  who  was  arrested  Hn 
New-Orleans  and  held  to  bail.  McLaughlin  never  made  his 
appearance,  and  an  attorney  was  appointed  to  represent  him, 
as  an  absent  defendant. 

The  district  judge  was  of  opinion  from  the  evidence,  that 
McLaughlin  was  a  fraudulent  and  swindling  purchaser  who 
left  the  city  before  the  goods  were  delivered,  or  the  contract 
completed;  that  but  for  Patton,  the  plaintiffs  would  have 
taken  their  goods  back,  but  he  held  conversations  with  them 
and  lulled  them  into  security.  He  was,  therefore,  an  actor 
in  the  fraud  before  the  purchase  was  complete,  and  when  the 
sellers  might  have  protected  themselves. 

Judgment  was  rendered  against  the  defendants  in  BoUdo^ 
for  the  sum  claimed.     The  defendant,  Patton,  appealed. 

StroMbridge,  for  the  plaintiffs  contended,  that  when  any 
thing  remained  to  be  done,  as  between  seller  and  buyer, 
the  contract  was  not  complete,  and  no  right  of  property 
attached ;  and  that  in  this  case  no  right  of  property  vested  in 
McLaughlin,  which  he  could  transfer  to  Patton.  2  Kenfs 
CcnmefUarie9,  390,  391,  392. 

J.  Porter^  for  the  appellant. 

1.  There  was  no  fraud  committed  on  the  plaintiffs  by 
McLaughlin,  and  even  if  there  was,  Patton  was  not  a  party 
to  it. 


438  CASES  IN  THE  SUPREME  COURT 

EuTtMM  Uinr.      2.  It  18  bot  alleged  that  any  fraud  was  committed  hj 

•^^«  "^'     PattoD,  but  merely  that  he  was  acquainted  with  the  fraud 

FABuu  n  AK.  committed  by  McLaughlin ;  and  supposing  this  to  be  so^  it 

k'ultohuv    ^^^  ^^^  entitle  the  plaintiffs  to  recover  from  Patton. 

"  ^  S.  A  false  representation,  'gratii  didum,  affords  no  giouod 

of  action.     2  Km^s  OmmetiUniei,  486.     12  Eoitj  632. 

4.  The  whole  conduct  of  Patton  resdves  itself  at  moBt 
into  ngurta  absque  damnum. 

5.  The  loss  sustained  by  the  plaintiffs,  was  the  consequeQce 
of  their  own  imprudence,  and  breach  of  confidence  on  the 
part  of  McLaughlin. 

6.  The  sale  from  plaintiffs  to  McLaughlin  was  complete 
between  the  plaintiffs  and  defendant,  though  payment  was 
not  made.     LoumoKia  Codcy  2431. 

7.  McLaughlin  had  a  right  to  sell  of  course,  to  transfer  to  a 
creditor.  The  legal  title  was  vested  in  him.  CMl  Ccicy 
2431.     2  Kenfs  Commentaries,  492. 

8.  The  re-sale  may  be  prevented,  but  not  set  aside.  4 
Martm,  JV*.  S.,  475. 

9.  Goods  cannot  be  stopped  m  tranriiu  when  the  bill  of 
sale  has  been  assigned  by  consignee,  even  though  assignee 
knew  they  had  not  been  paid  for.    9  East,  506. 

BuUard  /.,  delivered  the  opinion  of  the  cotirt 

The  plaintiffs  allege  that  McLaughlin,  one  of  the  defend- 
ants, representing  himself  as  a  person  of  good  credit,  and 
authorised  to  draw  bills  upon  one  CoflSn,  of  Mississippi,  pur- 
chased goods  from  them  to  the  amount  of  two  thousand  and 
thirty-nine  dollars  and  fifty  cents,  for  which  he  was  to  pay 
by  a  draft  on  said  Coffin,  endorsed  by  one  Shields,  or  on 
Shields,  endorsed  by  Coffin,  at  nine  months,  including  three 
months  interest  That,  at  the  request  of  McLaughlin  they 
shipped  the  goods  on  board  the  steam-boat  Splendid,  but  that 
McLaughlin  fraudulently  and  clandestinely  left  the  state 
without  furnishing  the  draft  or  paying  for  the  godds,  and  on 
the  voyage,  or  at  Vicksburg,  or  some  other  place  on  the  river, 
transferred  the  same  to  the  other  defendant,  Patton,  who  had 
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converted  them  to  his  use,  well  knowing  the  premises.    They  EAm«ii  Din. 
ask  a  judgment  for  the  price  of  the  goods  ngainst  both  the     >*foy,  »836. 

defendants  m  solido.  pabmxls  xt  al. 

» 

The  answer  contains  a  genersLl  denial,  and  judgment     jgij^aaax 
having  been  rendered  in  favor  of  the  plaintifis,  the  defendant,        ^  ^^ 
Patton,  appealed. 

The  purchase  of  the  goods  is  shown ;  and  it  appears  that 
before  they  were  shipped,  Patton  arrived  here  in  pursuit  of 
MTtaughlin,  as  his  absconding  debtor.  His  first  plan  was  to 
attach  the  goods  which  he  found  on  the  levee,  but  he  was 
advised  not  to  adopt  that  course,  as  perhaps  they  had  not 
been  paid  for.  He  then  called  on  the  plaintiffs  and  ascer- 
tained the  terms  upon  which  they  had  sold,  at  the  same  time 
representing  McLaughlin  as  a  smart,  capable  man,  and  that 
he,  Patton,  had  an  idea  of  advancing  him  some  money  and 
sharing  in  the  profits  of  the  purchase. 
^  This  conversation  appears  to  have  occurred  after  the  goods 
were  put  on  board  the  Splendid.  McLaughlin  disappeared 
without  making  the  promised  arrangement  for  the  payment  of 
the  goods,  or  even  getting  the  bill  of  parcels  from  the  sellers ; 
but  Patton,  instead  of  levying  an  attachment,  took  passage  on 
the  dame  boat  with  the  goods.  In  the  course  of  her  voyage  to 
Vicksburg,  McLaughlin  came  on  board,  and  then  the  packages 
were  all  transferred  to  Patton  in  payment  of  an  old  debt. 

The  receipt,  or  informal  bill  of  lading,  given  by  the  master 
of  the  steam-boat,  is  for  three  boxes  merchandise  from  Where  eoodi 
Parmele  &  Baker,  marked  J.  T.  McLaughlin,  Jackson,  Mis-  ^^TdiWd^ 
sissippi,  to  be  delivered  at  Vicksburg,  Lyons  &  Gilmore  pay-  ^  «»*  ^  the 
ing  freight  for  the  same.  This  paper  never  appears  to  have  tant  piaoe,  coo- 
been  delivered  to  McLaughlin,  nor  does  it  furnish  any  other  uu^l^mmei^ai 
evidence  df  property  in  him  than  his  name  marked  on  the  |*^»®»  ^'hf" 
boxes.  The  only  consignees  mentioned  are  Lyons  &  Gil-  JEfe^u;  that  before 
more.  The  goods  were  to  be  delivered,  they  paying  the  to  ^'^'uyer  or 
freight.  But  if  we  construe  the  receipt  to  mean  that  the  ^""«^  ^ 
boxes  were  to  be  delivered  to  McLaughlin,  still  it  would  complete,  espe- 
appear  that  no  delivery  had  been  previously  made,  and  buyer'  hiid  not 
without  such  delivery  the  sale  was  not  complete.  It  appears,  -^"JjJj^J  J^y^^ 
liowever,  at  the  same  time,  that  the  goods  had  been  shipped  v»^ 
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EitTXRir  Dirr.  at  the  request  of  McLaughlin.     This  it  is  contended  was  a 

Matf,  1836.     delivery,  the  goods  having  been  sent  to  the  place  designated 

FAmnLB  R  AL.  ^y  the  purchaser.     But  this  delivery  on  board  must  be  taken 

M<LAVGRi.iir     *"  connexion  with  the  receipt  or  bjU  of  lading,  and  with  the 

R  AL.        previous  circumstances  of  the  contract,  and  the  obligaiioa 

of  the  buyer  to  furnish  a  draft  according  to  agreement 

Without  such  compliance  with  the  conditions  of  the  contract, 

such  a  delivery  would  be  considered  as  conditional.     2  Keni, 

S91. 

,  However  doubtful  the  case  might  be  under  these  circum- 
stances, in  relation  to  a  b<m&fide  purchaser  from  McLaughlin 
after  the  shipment  of  the  goods,  yet  it  is  manifest  that  Patton 
was  minutely  informed  of  all  the  previous  circumstances 
attending  the  purchase,  and  the  shipment     He  knew  that 
McLaughlin  had  disappeared   without  compljring  with  his 
promise,  and  not  satisfied  with  concealing  from  the  plaintiffi 
A  fnnduient  his  knowledge  of  McLaughlin's  character,  his  representa- 
obtoina  propaty  tions  Were  Calculated  to  throw  them  oflT  their  guard,  and  to 
pre^toti^!li^  induce  them  to  part  with  the  goods.     We  cannot  doubt  that 
J«i**°"*^*"*"  McLaughlin  obtained  the  goods  fraudulently,  however  honest 
which  ipYes  no  his  Original  intention  may  have  been.    In  the  case  of  Gasquet 
his  erediton  to  ^  ^^:  ^^'  Johnson,  this  court  held  that  a  fradulent  purcha- 
attieh    in    his  ger  who  obtains  property  by  fraudulent  representation  acquires 
A    purchaser  ^"^^  *  naked  possession,  which  gives  no  right  to  any  of  his 
of  goods,  obtain-  creditors  to  attach  in  his  hands.     2  Lomriana  Reports^  614. 

ed  by  die  seller  »x««t  t..    .  m«-  %      v^  . 

through  frando-  1  he  casc  of  D'Wolf  m  2  Mason^s  Reports,  (s  a  still 
twn^rwhS'blm  Stronger  case. 

^f *  ^^  f^^^  According  to  the  authority  of  these  cases,  Patton  could 
acquires  no  right  have  gained  nothing,  even  by  an  attachment  of  the  goods  in 
themr^ey  are  qtiestion  ;  much  less  can  he  as  a  purchaser  with  full  notice,  if 
cWmofSetJlle  "«'  ^  participation  in  the  fraud. 

owner,     in     his 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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MILLAUDON   ET   AL.   VS.    PERCY    ET   AL. 

APrsAL  wtLom  nn  court  of  tbb  fust  judioiai.  oitTKior. 

WlMre  certain  moiieys,  ariiing  on  the  balance  of  a  judgment,  are  ordered 
to  be  paid  into  coart,  and  before  it  is  deposited,  execution  issues  for  the 
whole  amount  of  the  judgment,  an  injunction  will  be  sustained  for  so 
much  of  said  moneys  as  are  shown  to  have  been  paid,  and  for  such  further 
sum  as  the  defendants  in  the  judgment  will  be  entitled  to  receive  ia 
their  own  right,  and  dissolved  for  the  remainder. 

Tbifl  18  an  injuuctioa  suit.  The  case  grows  out  of  the 
manner  of  executing  a  jodgraent,  which  Percy  and  others, 
stockholders  of  the  Planters'  Bank  of  New-Orleans,  obtained 
against  the  present  plaintiffs  in  injunction,  as  former  direc- 
tors of  said  bank.  This  judgment  decrees  a  certain  amount 
of  money  to  be  paid  over  to  Percy,  &c.,  and  the  balance  to 
be  paid  into  court,  to  be  divided  among  the  stockholders  of 
the  bank.  A  tableau  of  the  respective  claims  of  the  stock- 
holders was  made  out,  on  which  the  present  plaintifis  in 
injunction  were  placed,  as  claimants  and  stockholders. 

When  the  judgment  was  first  rendered  in  the  case  of 
Percy  and  others  vs.  Millaudon  and  others,  the  parties  entered 
into  the  following  agreement : 
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KULAVBOR 

ST  AX.. 
VBACT  KT  AL 


**  It  is  agreed,  that  as  regards  the  sums  to  be  paid  into 
court  by  the  defendants,  Millaudon  and  J.  Abat,  for  distribu- 
tion among  the  stockholders,  after  payment  of  the  debts  of 
the  Planters'  Bank,  the  amount  due  to  them  as  creditors  and 
as  stockholders  shall  be  deducted  out  of  it,  and  the  balance 
shall  be  paid  over  to  me,  (A.  Hennen,)  as  attorney  for  the 
other  creditors,  so  soon  as  a  statement  and  tableau  of  division 
can  be  made  out ;  but  in  the  mean  time,  no  part  thereof  is 
to  be  paid  by  said  Millaudon  and  Abat;  yet  they  shall  pay 
the  balance  as  above  stated,  as  soon  as  demanded,  as  speci- 
fied above,  and  in  case  they  should  delay  or  refuse  to  pay  th^ 

56 
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fiASTEBv  DxtT.  same,  they  shall  pay  an  interest  on  the  same,  at  the  rate  of 
May,  1836.     tcn  per  cent.;  and  an  agreement  to  this.effect  is  to  be  signed. 

'*  A.  Hennen,  altameyfor  the  plaintiffs. 
''  L.  Millaudon,  for  hinuelf  and  J.  Abat.^ 


aULLAUOOK 
JETAL. 

nKCT  BT  AL. 


Notwithstanding  this  agreement,  execution  was  issued  for 
the  whole  amount  of  the  judgment,  which  Millaudon  and 
Abat  had  enjoined,  alleging  and  settinjg  up  large  payments 
and  the  foregoing  agreement  as  a  defence. 

The  defendants  in  injunction  admit  the  payments  and 
credits  claimed,-  but  pray  that  the  injunction  be  dissolved 
with  ten  per  cent,  interest  and  twenty  per  cent,  damages,  &c. 

The  district  judge,  on  a  rule  taken,  dissolved  the  injunc- 
tion without  giving  any  relief,  and  the  plaintifb  therein 
appealed. 

Macreadyj  for  the  plaiutifis  and  appellants. 

1.  The  judgment  dissolving  the  injunction  is  erroneous, 
because  it  allows  no  credit  for  the  sum  due  to  the  appellants, 
as  stockholders  of  the  Planters'  Bank,  and  which  was 
expressly  stipulated  in  the  agreement  entered  into  by  the 
parties  to  the  first  judgment.  By  that  agreement,  the 
amount  due  to  them  was  to  be  deducted  from  the  balance  of 
the  judgment  in  the  original  suit,  which  was  ordered  to  be 
paid  into  court. 

2.  The  injunction  should  not  have  been  set  aside,  except 
for  the  sum  found  due,  after  allowing  the  appellants  the 
amount  paid  by  them  on  the  original  judgment,  and  the 
snm  also  due  to  them  as  stockholders,  &c. 

Hennefiy  contra. 

Martiriy  /.,  delivered  the  opinion  of  the  court. 

This  case  commenced  by  injunction.  The  plaintiffs  in 
the  injunction  are  now  appellants  from  a  judgment  decreeing 
its  dissolution,  without  extending  the  relief  for  which  they 
asked  and  obtained  it  in  the  first  instance.  The  injunction 
was  originally  obtained  on  the  28th  of  August,  1832,  to  stay 
an  execution  which  had  issued  on  the  judgment  of  this  court. 
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MILLAUDOy 
£T  AL. 
tit. 
rXRCT  LT  AL. 


pronounced  in  the  case  of  Percy  et  al.  vs.  JUUlaudon  et  al.y  EAmnw  Dist 
5  Lomriana  Reports,  568.  -^"^^  ^^^^' 

The  injunction  was  granted  on  the  sworn  allegation,  that 
ihe  applicants  had  paid  all  the  moneys  which  by  the  said 
judgment  they  were  condemned  to  pay  absolutely  and  uncon- 
ditionally ;  that  by  an  agreement  entered  into  with  the 
plaintiffs  in  that  judgment,  with  regard  to  the  sum  which 
was  to  be  brought  into  court  for  distribution  among  the 
creditors  or  stockholders  of  the  bank,  the  defendants  therein 
were  allowed  to  retain  such  sum,  as  would  appear  to  be  due 
to  them,  as  forming  a  part  of  the  creditors  and  stockholders 
of  the  said  Planters'  Bank,  and  as  soon  as  a  division  and 
tableau  of  distribution  could  be  made,  they  should  be  required 
ie  pay  the  balance,  and  not  before. 

It  appears,  a  tableau  of  distribution  was  accordingly  made, 
by  which  the  rights  of  these  parties,  who  were  the  defend- 
ants in  the  original  judgment,  and  now  plaintiffs  in  injunction, 
were  sought  to  be  ascertained.  To  this  tableau  of  distribu- 
tion they  filed  their  opposition.  Their  claims  as  creditors 
and  stockholders  were  allowed  ;  but  their  opposition  to 
certain  charges,  and  particularly  to  commissions  and  fees 
allowed  to  the  attorneys  of  the  opposite  party,  were  overruled. 
From  the  judgment  of  the  court,  on  the  tableau,  they 
obtained  an  appeal,  which  was  dismissed  on  actount  of  some 
irregularity  at  the  June  term  of  this  court,  1834.  6  Louisiana 
Reports,  584 

On  the  decree  of  dismissal  of  the  appeal  reaching  the 
District  Court,  the  injunction  was  dissolved,  as  to  the  sura 
already  paid  by  the  present  appellants. 

They  do  not  deny,  that  the  sum  they  are  entitled  to  retain 
under  the  agreement,  as  creditors  and  stockholders,  is  not 
correctly  ascertained  in  the  tableau  approved  by  a  judgment  o„  the 
of  the  District  Court,  unappealed  from  and  now  unappeala-  ^  *oni«ld  *t* 
ble ;  but  they  seek  to  be  relieved  from  certain  charges  which  be    paid    into 

,     ^  .    ^  .11  court,  and  before 

that  judgment  allows.  it  it  depodted 

As  the  judgment  on  the  tableau  is  not  now  appealed  ^^f**^  iJ[JJJ 
from,jthe  present  appellants  must  be  considered  as  included  •mount  of  the 
therein,  and  concluded  by  it. 


Where  eerf  tin 

rooneja    arising 

balaooe 
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EAflTBBM  Dm.      But  the  same  judgnieni  allows  ihem  the  sum  of  five 

^^*  *'^'     thousand  one  hundred  and  six  dollars^and  sixty  cents>  with 

MiuAUBov^  interest  thereon  to  the  time  allowed  by  the  original  judg- 

"*  ^^        roent  of  this  courL    The  injunction  ought,  in  our  opnioo, 

mcT  iTiL.    to  have  been  made  perpetual  as  to  that  sum. 

jadgment,  an  in- 
jonetton  will  be 

*"S°*rf*°^  fo  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
roonejs  «•  are  judgment  of  the  District  Court  bb  annulled,  avoided  and 
been  "paW,  ^nd  reversed,  and  that  the  injunction  be  made  perpetual  as  to 
for  taeh  farther  ihe  sum  of  sixty-four  thousand  two  hundred  and  fifteen 
fradanu  in  the  doUars  and  fifty-four  cents,  already  paid,  and  also  for  the 
^^dT^to'^i^  further  sum  of  five  thousand  one  hundr^  and  six  dollars  and 
•ciTe   in  their  sixty  cents,  allowed  by  the  judgment  of  the  District  Court 

own  nght,  and  \  7?  ,,.,.,  . ,  i  n 

ditaoived  for  the  on  the  tableau,  and  dissolved  as  to  the  residue ;  the  appellees 
remainder.        paying  costs  in  both  courts. 


MILLAUDON    ET    AL.    Of.    PERCY    ET    AJL. 

ON    AN    APPLICATION    FOR    A    RB-HKAEINO. 

Where  interest  ia  stipulated  to  be  paid  on  a  balance  of  a  aam  of  money,  as 
soon  as  it  is  demanded,  and  a  delay  or  refusal  to  pay ;  and  no  demand 
is  shown  by  the  party  claiming  it,  the  interest  will  not  be  allowed. 

The  defendants  in  a  judgment,  who  were  required  to  pay  a  certain  som  of 
money  into  court,  for  distribution  among  the  stockholders  of  a  bank,  may 
retain  in  their  hands  the  amount  due  them,  as  a  part  of  the  stockholders 
who  are  to  be  paid. 

Jlfocraody,  for  the  plaintiffii  in  injunction,  prayed  for  a 
re-hearing  in  this  case,  on  the  following  grounds : 

1.  The  judgment  does  not  give  full  effect  to  the  agreement 
between  the  parties,  which  states  that  the  defendants  in  the 
judgment  shall  not  be  required  or  bound  to  pay  over,  either 
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XZLLAUDOir 

ml. 
tw.      I 

FKBCT  IT  AL. 


to  the  sheriff,  or  the  plaintiffs  in  the  judgment,  the  amount  of  EAmiv  Dot. 
stock  held  by  them,  and  the  sums  which  are  due  to  them  as    ^^^y*  '^^' 
stockholders. 

S.  The  court  in  its  recent  judgment  says,  these  parties, 
shall  be  permitted  to  retain,  out  of  the  amount  of  the  original 
judgment  against  them,  the  amount  of  the  debts  due  to  them 
as  stockholders  of  the  bank.  But  it  does  not  give  them  the 
right  of  retaining  in  their  hands  what  is  due  to  them  for  their 
own  stock ;  so  that  the  agreement  is  only  supported  in  part. 

3.  It  would  be  nugatory  to  compel  them  to  pay  over  to  the 
sheriff  a  sum  of  money,  which  they  would  have  a  right  to 
demand  from  him  the  next  instant. 

They  pray  that  the  judgment  be  so  amended  as  to  allow 
them  to  retain  in  their  hands  the  amount  coming  to  them  as 
stockholders  of  the  Planters'  Bank,  as  shown  by  the  tableau 
of  distribution. 

Hermenj  contra,  prayed  that  the  judgment  be  further 
amended,  requiring  the  defendants  in  the  original  judgment 
to  pay  interest  on  the  balance  due  according  to  the  agree- 
ment between  the  parties. 


JUIartm,  /.,  delivered  the  opinion  of  the  court. 

In  this  case  a  re-hearing  has  been  granted,  on  the  applica- 
tion of  the  plaintiffs  in  the  injunction.  Theyclaim  to  be 
exempted  from  the  obligation  of  paying  into  court  the  sum 
which  is  due  to  them  as  stockholders  of  the  Planters'  Bank. 

This  exemption  is  claimed  under  an  agreement  with  the 
plaintiffs  in  the  original  judgment  against  them,  and  now 
defendants  in  injunction,  and  who  do  not  deny  it,  but  contend 
that  if  the  judgment  be  amended,  so  as  to  give  the  benefit  of 
this  agreement  to  these  parties,  it  ought  also  to  be  amended, 
in  order  to  allow  them  the  benefit  of  another  part  of  the  same 
agreement,  and  in  which  they  set  up  a  claim  for  interest. 

It  appears  to  the  court,  that  this  latter  demand,  set  up  by 
the  defendants  in  this  injunction,  cannot  be  allowed,  because 
by  the  very  terms  of  the  agreement,  interest  was  only  to  run 
on  the  balance  due,  from  the  time  it  was  demanded,  and 


Where  inte- 
rest is  itipiilated 
to  be  paid  on  a 
iMlanceof  anm 
of  money,  as 
soon  as  it  is  de- 
manded, and  a 
delajr  or  refiiaal 
to  i>aj  $  and  no 
demand  is  shown 
by  the  party 
claiming  it,  the 
interest  will  not 
be  allowed. 

The  defend- 
ants in  a  judg- 
ment, who  were 
required  to  pay 
a  certain  sum  of 
mon^  into 

oouit,  for  distri- 
bution     among 
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Eastbui  Dm.  payment  was  delayed  or  refused;  and  no  demand  is  shown  Up 
May,  1836.     have  been  made. 


oouxBns 


■atdixTtdtoi,  "'  *8>  therefore,  ordered,  adjudged  and  decreed,  that  the 
"^  judgment  heretofore  pronounced. in  this  case  be  amended  ; 
S^a^kf  nS?  *°*  ^^^^  ^^^  plaintiffs  be  exonerated  from  the  obligation  of 
retain  in  their  paying  into  court  the  amount  due  them  as  stockholders^ 
dae  them,  m  a  according  to  the  sums  allpwed  them  on  the  tableau ;  and 
JJJI^^J^iJJ,^  that  the  remaining  parts  of  the  said  judgment  remain  undis- 

to  he  paid.  turbed. 


DOUMEINP   V8.    HAYDEL,    TUTOR,  ^• 


APPEAL    FROM   TBB   COURT  OF  PEOBATCS    FOR   TBB   PARISH    OF  ST.    JOHJf 

THE   BAPTIST. 

The  provision  of  the  LooisiRnR  Code,  article  2297,  making  the  parents  of 
minors  responsible  for  the  damages  done  by  their  minor  children  while 
under  their  care,  u  found  under  the  head  of  quoH  offences,  and  does 
not  relate  to  the  contracts  of  .minors,  £cc. 

The  plaintiff  alleges,  that  in  1833  and  1834  he  employed 
one  Lucien  Troxler,  a  minor  son  then  living  with  his  mother, 
and  natural  tutrix  in  the  parish  of  St.  John  the  Baptist,  and 
with  his  mother's  consent,  to  sell  goods  on  his  account  as  a 
hawker  or  pedler ;  and  for  this  purpose  furnished  him  with 
a  cart  and  two  horses,,  and  a  stock  of  goods  amounting  to 
seven  thousand  six  hundred  and  seventy-two  dollars ;  that 
in  the  course  of  his  trading,  said  Troxler  only  returned  two 
thousand  five  hundred  and  eighteen  dollars,  leaving  a 
balance  due^f  upwards  of  five  thousand  dollars ;  and  that  he 
has  embezzled  this  sum  and  sold  the  horses  and  cart^  and 
appropriated  the  whole  to  his  own  use  and  squandered  it 
together,  so  that  both  him  and  his  mother,  wh6  was  then 


«    ' 
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his  natural  tutrix,  have  become  liable  for  these  sums  and  eabtirn  Oist. 
damages.      That  since  incurring  liability  for  these  claims     ^^v*  ^^^^' 
the  mother   has  died,  and  that  Antoine  Haydel  has  been      jwuiunrs 
appointed  tutor  to  the  son.  kitm^tbtoi. 

He  prays  that  the  tutor,   and  also  the  administrator  of         "^* 
Madame  Troxler's  succession  be  cited,  and  that  judgment  be 
rendered  in  his  behalf  for  the  amount  of  his  claim. 

The  defendant  pleaded  a  general  denial ;  and  that  he  was 
not  liable,  nor  the  estate  of  Madame  Troxler,  even  if  the 
fects  stated  were  true,  (which  are  denied)  and  that  the 
plaintiff  was.  alone  to  blame  for  employing  a  person  of  the 
youth  and  inexperience  of  the  son,  and  was  the  cause  of  his 
falling  into  dissipated  habits,  &c. 

Evidence  was  produced  to  shoM?  the  embezzlement  and 
los£l  of  the  plaintiff. 

The  judge  of  probates  was  of  opinion  no  liability  attached 
to  the  defendant  or  the  succession  of  Madame  Troxler,  and 
gave  judgment  accordingly.     The  plaintiff  appealed. 

/.  Seghers,  for  the  plaintiff  and  appellsAit,  contended  that 
the  defendants  were  liable,  under  the  article  2297  of  the  Lou- 
isiana Code.  This  position  is  supported  by  the  most  eminent 
French  commentators.  See  11  Tatdlier,  Jfo.  271,  275,  278. 
13  Diiranton,  JVo.  708,  709,  710,  714,  715,  716. 

2.  It  is  objected,  that  the  article  of  the  code,  relied  on  to 
support  the  plaintiff's  action,  is  found  under  the  title  of  qiuiri 
offencesy  and  does  not  apply.  This  objection  cannot  avail  the 
party.  The  Court  of  Cassation,  in  France,  in  construing  the 
Napoleon  Code,  pays  no  regard  to  the  title  or  paragraph 
under  which  an  article  may  be  placed.  For  instance,  it 
applied  to  last  wilh  and  testamerUSy  the  article  1157  which  is 
found  under  the  head  of  contrMts.  5  Toul/icr,  ^o  430.  See 
also  1  Martiny  JV.  S.,  79. 

Morphy  and  GraUhey  contra. 

1.  Minors  are  not  bound  by  contracts  made  in  the  course  of 
trade,  unless  they  be  emancipated.  Lmdnana  Codcy  379, 
1775, 1778, 1867 and 2222.  5 JMorfm,  JV*.  iSf.,651.  3/6tJ.,400, 
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« 

Ejjmmx  DiiT.      2.  The  inexecutioD  of  a  contract  gives  a  right  to  damages 

Mitf,  tsse.     ex  contractu  and  not  ex  quari  deUcto,     Qjuuui  offences  are  those 

oouxxnrs^  ^V  ^^^^  ^^  injury  is  done,  independent  of  any  agreemenL 

«•.  Louisiana  Code,  2294.     2  Louinana  Reports,  429.     3  AuL, 

■ATDtt^TUTDi,  ^gj      J  J  Totiflier,  page  186. 

Martin  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sues  to  recover  from  the  minora. 
Lucien  Troxler,  and  the  succession  of  his  deceased  mother 
and  late  tutrix,  the  sum  of  five  thousand  one  hundred  and 
fifty-three  dollars,  alleged  to  have  been  embezzled  by  the 
minor  son  whilst  in  the  employment  of  the  plaintiff  in  selling 
goods  as  a  pedler,  with  the  knowledge  of  his  mother^ 

The  Court  of  Probates  rejected  the  claim,  and  the  plaintiff 

Thcnroyirion  appealed. 
ofUic  Louisiana      '£\^q  couuscl  for  the  appellant  relies  on  a  proviaoa  in  the 

9997*  makinr  Louisiana  Code,  article  2297,  which  renders  the  mother 
mTnonr^^nsi-  (after  the  death  of  the  father)  responsible  for  the  damage 
'^*8d°'ivBb**!heir  ^ccasioncd  by  her  minor  children,  residing  with  her,  &c. 
minor  ohudreD,  This  article  is  found  in  the  code  under  the  head  of  quasi 
the!/  euC  u  offences^  and  it  would  be  absurd  to  extend  its  interpretation 
h€id*  of^'^oiwii*  ^^^  application  to  the  contracts  of  minors: 

offeooet,       and 

to  Hie  eontnets      It  is,  therefore,  ordered,  adjudged  and  decree^  that  the 
of  minon,  iw.    judgment  of  the  Court  of  Probates  be  aflSrmed,  with  costs. 
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Eastbrw  Diit. 
May,  1836. 


WAKEFIELD  0«.    M^KINNELL. 

ArPKAL  raoK  the  court  of  tbb  first  judicial  district. 

The  suret3^  in  a  bail  bond,  may  surrender  his  principal  in  ezeeatioa,  at  anj' 
time  before  the  conditions  of  the  bond  are  made  absolute  by  a  judgment 
against  himself. 

If  the  principal  in  a  bail  bond  dies  before  judgment  is  rendered  against  the 
surety,  so  as  to  put  it  out  of  the  power  of  the  latter  to  surrender  him  in 
execution,  the  bail  will  be  discharged. 

The  counsel  for  the  plaintiff  took  a  rule  on  the  defendant^ 
to  show  cause  within  ten  days,  why  judgment  should  not  be 
rendered  against  him,  as  bail  for  Wm.  Wilkins,  in  the  sum 
of  six  hundred  and  forty-six  dollars  and  sixty-six  cents,  with 
interest,  being  the  amount  of  a  judgment  obtained  against 
the  latter,  and  which  remained  unpaid. 

The  defendant  in  his  answer  stated,  that  Wilkins,  the 
principal  in  the  bail  bond,  had  died,  long  before  he  was  noti- 
fied that  a  ca.  so.  had  issued  against  him ;  and  that  if  he  had 
had  notice  in  time  he  could  have  surrendered  him ;  that  the 
business  of  said  Wilkins,  on  the  river,  rendered  his  absence 
from  the  state  frequent  before  his  death.  He  prayed  that 
the  rule  be  discharged. 

The  evidence  showed  that  writs  of  fieri  facioi  and  ea.  sa, 
had  issued  against  Wilkins,  and  returned  unsatisfied  the  third 
Mondays  of  May  and  July,  1835.  Wilkins  died  in  Louis* 
ville,  Kentucky,  in  September,  1885.  This  proceeding 
under  the  rule,  commenced  November  10th,  18S5. 

The  district  judge  decided  that  bail  might  be  relieved  at 
any  time  before  he  is  fixed,  by  complying  with  the  terms  of 
his  bond.  He  is  a  conditional  surety,  and  as  such  is  entitled 
to  relief  by  a  compliance  with  the  condition,  if  such  a  com- 
pliance is  possible.  If  the  condition  become  impossible,  as 
by  the  death  of  the  principal,  he  should  be  relieved.  There 
was  judgment  discharging  the  rule.     The  plaintifi*  appealed. 

57 
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Kastkbn  Uist.      Sckmidtf  for  plaintiflfand  appellant. 
'^^y*  '^^'         1.  The  bail  is  liable  for  the  judgment  against  defendant, 
under  the  219th  article  of  the  Code  of  Practice,  it  being 
clearly  shown  that  the  condition  of  the  bond  was  forfeited  by 
the  departure  from  the  state  of  Wilkins. 

2.  The  inferior  court  erred,  therefore,  in  deciding  that  the 
surety  was  released  by  the  death  of  the  defendant,  Wilkins, 
under  the  230th  article  of  the  Code  of  Practice,  as  will  be  obvi- 
ous by  referring  to  the  235th  article,  which  provides  that  the 
failure  to  surrender  the  person  of  the  debtor,  &c.,  entitles 
plaintiff  to  judgment  against  surety. 

3.  The  judge  a  qnoy  misled,  no  doubt,  by  the  maxim  that 
the  law  never  requires  impossibilities,  forgot  that  it  was  inap- 
plicable in  a  case  where  the  responsibility  had  already 
attached,  and  where  the  taw  merely  as  a  favor  allowed  a 
surrender,  provided  it  was  practicable,  after  the  obligation  of 
the  bail  became  irrevocable. 

4.  The  District  Court  was  also  misled  by  supposing  the 
bail  required  in  Louisiana  analogous  to  bail  at  cemmon  law, 
as  understood  in  England  and  in  our  sister  states.  This 
analogy  vanishes  on  the  slightest  examination,  since  bail  at 
common  law  only  becomes  answerable  for  the  appearance  of 
the  debtor.  See  Jaeobs^s  Law  Dictionary^  verba  Bail.  Baccn^$ 
•Sbridgmenty  verba  BaU.    Edinhwg  EncydapaRdiOy  same  titk, 

5.  The  nature  of  bail  in  Louisiana,  is  further  explained  in 
the  Louisiana  Code,  articles  3033  to  3037,  both  inclusive,  and 
an  attentive  examination  of  our  legislation,  will  show  that 
bail  in  Louisiana  is  equivalent  to  the  judkaium  sobn  of  the 
Roman  law,  whenever  a  defendant  leaves  the  state ;  whereas 
at  common  law,  bail  is  invariably  analogous  to  the  judkia 
sisH  of  the  Romans.     Digest^  lib.  2,  tit.  8,  sec.  15. 

Kennieotty  contra. 

MathevDSf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  court  below, 
pronounced  in  relation  to  a  rule  taken  on  the  defendant,  to 
show  cause  why  judgment  should  not  be  entered  against 
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him  as  bail  of  a  certain  Wm.  Wilkins.    The  judgment  was  Easiehn  uisr. 
ifi  favor  of  the  defendant,  from  which  the  plaintiff  appealed.       Jifoy,  isse. 
It  is  shown  by  the  facts  of  the  case,  that  Wilkins,  after     wakkfielb 

V9 

giving  bail,  left  the  state  and  died  at  Louisville,  Kentucky,  ju^kinnell 
in  the  month  of  September,  1835.  Judgment  was  obtained 
against  the  principal,  and  two  writs  of  execution  were  issued 
and  returned  before  his  death,  viz :  a  fieri  facias  and  a  ca. 
so.;  the  returns  to,  which  show  that  neither  his  property  or 
person  could  be  found. 

The  counsel  for  the  plaintiff  relies  principally  on  an  alleged 
forfeiture  of  one  of  the  conditions  of  the  bail  bond,  for  a 
recovery  against  the  bail ;  and  that  is,  the  departure  of  the 
defendant  in  the  original  suit  from  the  state,  without  leave 
of  the  court. 

The  conditions  prescribed  by  the  'Code  of  Practice  to  be 
annexed  to  a  bail  bond,  and  which  are  to  determine  the  obli- 
gations of  the  parties  to  it,  appear  to  be  two.  1st.  That  the 
defendant  shall  not  depart  from  the  state  without  leave  of 
the  court.  2d.  That  he  shall  appear  when  judgment  shall 
have  been  rendered,  &c.  The  bail  is  made  responsible,  as  it 
would  appear,  by  the  act  of  departing  from  the  state  without 
leave,  or  by  the  negligence  of  his  principal  in  not  appearing 
after  judgment  rendered  against  him.  These  conditions  are 
found  in  articles  219  and  222.  It  must  be  confessed  that 
they  are  calculated  to  produce  confusion  in  this  part  of  our 
civil  procedure,  as  the  first  seems  to  apply  to  arrests  for  debts 
generally,  and  the  last  to  arrests  for  those  not  yet  due.  In 
the  present  case,  neither  party  has  favored  us  with  a  copy  of 
the  bond ;  but  we  presume  it  contains  the  condition  pre- 
scribed by  the  code,  in  ordinary  cases  of  suits  for  debts  due, 
and  no  other.  Although  no  other  be  expressed  in  the  bond 
by  which  the  bail  is  rendered  responsible,  aqd  ,the  means  I'hc  surety  in 
pointed  out  by  which  he  may  be  discharged;  yet  there  is  Lrrender  "his 
another  clearly  implied  by  the  rules  in  relation  to  bail,  found  P«^n«»i»i»nexe- 

J        r  J  y  cution,    at    anv 

in  the  articles  230  and  231 ;  according  to  which  the  surety  time  before  the 

1  !_•  iri*  II     1.1'       i"  u  J     •         >ii_      conditions  of  the 

may  release  himself  from  all  obligations,  by  surrendering  the  bond  are  made 
person  of  his  principal  in  execution,  at  any  time  before  they  fudtmentaeai  * 
become  absolute,  by  a  judgment  against  him  ;  viewed  in  this 


judgmentagainst 
himself. 
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EAfTEKii  DuT.  light  the  bail  authorised  by  our  jurisprudence  is  very  nniilar 
'*^'  ^'^     to  that  knowQ  to  the  common  law,  by  the  appellation  of 
TOVRiri      bail  above. 

rovm,  ^^  ^"®  ^^^  doubt  of  the  complete  exoneration  of  a  aureiy 

ir  the  prinei-  in  a  bail  bond,  from  all  his  obligations,  by  the  surrender  of 
Sietbeforel^^  ^^^  principal,  in  pursuance  of  the  articles  of  the  Code  of 
meot  it  rendered  Practice  last  cited ;  notwithstanding  the  latter  may  ad  interim 
t7,  10  u  to  pat  have  been  absent  from  the  state.  The  evidence  shows  that 
er^^tfae^iiitter  ^^®  death  of  the  defendant  in  the  original  suit,  put  it  out  of 
to Mirrenderhim  hig  power  thus  to  exonerate  himself:  an  occurrence  which 

inexe6atioo,the  * 

bui  will  be  di»-  forms  a  legal  excuse  for  both  the  principal  and  his  surety,  in 
^^^**^'  not  complying  with  the  conditions  imposed  by  the  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  alQirmed,  with  costs. 


TOURNE  V8.    TOUKNE. 


60    1171  ArrSAL   FROM   TUB   COOftT  OF  THB    FIRST  JUDICIAL  DISTRICT. 

Excesses,  cnisl  treatment  and  outrages,  on  the  part  of  the  husband  towards 
the  wife,  form  a  legal  ground  for  separation  from  bed  and  board,  when 
it  is  of  such  a  nature  as  to  render  their  living  together  insupportable; 
but  the  court  must  judge  from  the  proofs  and  circumstances,  not  from 
the  opinions  of  witnesses,  whether  these  grievances  are  of  such  a  irhftmrtCT 
as  to  render  Uie  life  of  a  reasonable  woman  intolerable. 

A  series  of  studied  vexations  and  provocations  on  the  part  of  the  husband, 
without  resorting  to  personal  violence,  might  constitute  that  degree  of 
cruel  treatment  and  outrages,  which  would  form  just  ground  for  a 
separation  from  bed  and  board. 

But  the  partial  treatment  of  one  of  tlie  children  by  the  father,  and  the 
child's  disobedience  toward^.-  the  niotlier^  supposed  to  result  from  the 
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fftiher^s  encounigvmentt  will  not  be  deemed  sufficient  ground  for  &  EAwma  Dm. 
■epantion  from  bed  and  board,  J^^if*  *  ^^' 

No  acts  of  ill  treatment  occurring  after  the  inception  of  suit,  can  be  urged         tourxe 
as  grounds  or  cause  for  a  judgment  of  separation.  tourxb. 

A  marriage  contract  entered  into  in  France,  where  no  community  of 
acquests  and  gains  existed  by  law,  and  none  was  stipulated,  yet  when 
the  parties  removed  to  Louisiana,  such  a  community  took  place  by 
operation  of  law,  in  reference  to  the  property  acquired  here. 

The  wife  has  an  action  against  the  heirs  of  her  husband,  to  recover  her 
share  of  the  property  of  the  community  alienated  by  him  in  fraud  of  her 
rights ;  but  when  she  claims  this  right,  in  addition  to  a  judgment  of 
separation  from  bed  and  board  from  her  husband,  and  fails  in  the  first, 
•he  is  not  entitled,  then^  to  any  remedy  in  relation  to  the  property.  '~ 

This  case  commenced  by  the  institution  of  two  separate 
actions.  The  wife  first  sued  her  husband  for  her  half  of  the 
community,  alleging  that  he  had  endeavored  to  defraud  her, 
by  selling  his  property  to  his  two  sons,  and  by  suing  his 
creditors.  See  the  facts  of  this  case,  in  the  suit  of  Taumi  vs. 
His  CredUarSy  reported  in  6  Ltmsiana  ReportSy  459. 

Madame  Tourn6  afterwards  sued  her  husband  for  a 
separation  from  bed  and  board.  This  case  was  tried  with  the 
former  one,  on  its  return  from  the  Supreme  Court.  The 
pleadings  and  facts  material  to  the  case,  are  sufiiciently 
stated  in  the  opinion  of  the  district  judge,  who  tried  it  in  the 
first  instance. 

*^  This  is  a  suit  of  separation  from  bed  and  board,  between 
husband  and  wife,  and  also  to  set  aside  a  sale  from  the 
husband  to  his  sons ;  made,  as  is  alleged,  with  the  intention 
to  defraud  the  wife  of  her  contingent  interest  in  the  commu- 
nity. These  causes  of  action  were  originally  dilated  into 
two  suits,  which  have  since  been  consolidated. 

*'The  graoamen  of  the  suit  for  separation  is  Hhat  since 
about  five  years,  and  since  the  return  of  the  husband  from 
Europe,  in  1828,  some  causes  of  which  she  is  ignorant  have 
totally  estranged  her  husband's  affections  from  her,  and  have 
brought  on  her  his  inveterate  hatred. 


V9. 
TOUHNK. 
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EisTXKJT  umr.      ^* '  That  sioce  that  time  her  husband  has  ne^ected  her  io 
■^y*  ^^^-     an  outrageous  manner,  has  abandoned  her,  has  ilUireated 
TouAKB       her,  and  suffered  others,  especially  two  of  her  children,  to 
speak  to  her  in  an  insulting  manner,  in  her  own  bouse,  and 
that  by  his  abuse  and  insults  he  has  rendered  their  living 
together  intolerable.' 

^^  These  parties  lived  together,  as  is  admitted  on  both  sides, 
in  harmony,  from  1798  (o  1828.  They  came  from  France 
about  1815,  having  left  two  of  their  daughters  in  France, 
and  brought  three  other  children  with  them ;  the  father 
went  and  brought  the  daughters  from  France  in  1828. 

^*  I  am  at  a  loss  to  determine  from  the  evidence  what  i» 
the  cause  of  difference  between  them  ;  on  one  side  it  is  said 
to  have  originated  with  the  youngest  daughter,  on  the  other 
it  is  alleged  to  grow  out  of  the  mother's  partiality  for  a 
daughter  married  to  Auvray  ;  be  that  as  it  may,  neither  from 
the  allegations  of  the  petition,  nor  from  the  evidence,  can  I 
discover  any  legal  cause  for  granting  a  separation  from  bed 
and  board.  Members  of  the  family  and  neighbors  have  been 
examined  on  both  sides,  and  the  result  is,  that  there  is  some 
disagreement,  the  cause  of  which  is  not  satisfactorily  explain- 
ed, but  there  is  nothing  like  outrage  or  positive  ill-treatment 
proved  against  the  husband. 

^^  As  to  the  statement  of  witnesses,  that  their  living  together 
is  intolerable,  this  general  declaration  ought  to  have  little 
weight  with  the  court;  the  facts  are  to  be  proved  which 
make  it  so,  the  opinion  or  notions  of  the  witnesses  will  not 
suffice. 

*^  It  would  lead  to  the  subversion  of  society,  if  for  every  kind 
of  disagreement,  married  persons  were  divorced.     Estrange- 
ment of  affections,  and  the  coldness  and  indifference  which 
.grow  on  changeful  man,  are  not  good  reasons  for  divorce. 

*^  There  is  no  sufficient  cause  exhibited  in  the  evidence 
produced  before  the  court  to  sustain  the  plaintiff's  demand 
for  a  divorce,  and  with  this  part  of  the  demand,  falls  the  ^ 
second  branch  of  the  cause. 

"The  defendant  must  pay  the  costs,  as  a  debt  incident  to 
marriage. 
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**  It  is,  therefore,  considered  that  there  be  judgment  for  Eastern  Dist. 
the  defendant  Jacques  Tourne,  and  that  plaintiff,  Jeanne     »^^qy,  '836. 
Revi^re  Tourn6,  return  to,  and  live  with  her  husband." 

From  this  judgment  the  plaintiff  appealed. 


DebtiewSy  for  the  plaintiff  and  appellant. 

D.  Seghersy  contra. 

Buttardf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  her  husband  for  a  separation  from  bed 
and  board,  on  the  general  allegations,  that  for  some  years 
past,  some  causes  of  which  she  is  ignorant,  have  lately 
estranged  her  husband's  affections  from  her,  and  brought 
upon  her  his  inveterate  hatred;  that  since  that  period  he 
has  neglected  her  in  an  outrageous  manner ;  has  abandoned 
her,  ill  treated  her,  and  suffered  others,  particularly  two  of 
her  children,  to  speak  to  her  in  an  insulting  manner,  in  her 
own  house,  and  that  by  his  abuses  and  insults  he  has 
rendered  their  living  together  intolerable. 

The  defendant  in  his  answer  denies  these  allegations,  and 
avers,  that  during  thirty-five  years  of  cohabitation  with  his 
wife,  he  has  always  treated  her  with  the  regard  which  their 
relative  situation  demanded.  He  admits  that  recently  he 
has  been  obliged  to  impose  some  restraints  upon  the  expenses 
of  his  wife,  in  consequence  of  an  infatuated  preference  on 
her  past  for  one  of  the  children. 

Th8l!;fttrict  Court  rejected  her  demand  for  separation,  and 
she  appealed.    ^ 

The  evidence  certainly  shows  that  for  a  period  of  more 
than  thirty  years,  these  parties  lived  together  in  harmony, 
and  brought  up  a  family  of  five  children,  most  of  whom  are 
now  established  in  the  world.  During  that  period  she 
showed  herself  an  industrious  and  frugal  wife,  and  enjoyed 
the  entire  confidence  of  her  husband,  wlio,  on  his  departure 
for  France,  some  years  since,  to  bring  over  two  daughters 
who  had  b^en  left  there  for  their  education,  entrusted  to  her 
the  management  of  his  affairs.     During  that  long  series  of 
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Kartkhn  Dirt,  years,  it  is  not  pretended  that  her  husband  ever  treated  her 

jf<iy,  I83C.     ^th  unkindness,  or  left  her  wants  unsupplied.     Soon  after 

TouttNK       his  return,  about  five  years  ago  their  domestic  troubles  com* 

TucwiK.      menced.     The  causes  of  this  change  are  in  a  great  measure 

,     ExeetKs,  cru-  Wrapped  in  mystery.     It  is  not  pretended  that  the  husband 

and  ou^^s^on  ^^^  ^^^^  guil^y  of  personal  violence  towards  the  plaintifl^ 

i?*®.  P*^,  ^^  ^  nor  is  it  shown  that  she  was  in  want,  much  less  abandcmed 

husband  towards  ,      ,  . 
the  wife,  foim  a  by  him. 

■^ar^OTi"  from  Excesses,  cruel  treatment  and  outrages,  form  a  legal  ground 
w5wn"*?t  ^Ts^of  ^^^  separation  from  bed  and  board,  when  such  ill  treatment 
aueh  a  nature  a«  is  of  such  a  nature  as  to  render  the  parties  living  together 
livi^"  together  insupportable.  Loukiana  Code^  138.  The  tribunal  called 
buT^  the  court  ^^  ^  pronounce  on  the  gravity  of  the  offence,  or  series  of  acts 
must  judge  from  complained  of,  must  judge  according  to  the  proofs  of  such 
cireumrtimcet!^  facts,  whether  they  are  of  such  a  character  as  to  render  the 
opinions^  of  wit-  ^'^^  ^'  ^  reasonable  woman  intolerable,  making  proper  allow- 
nesies,  whether  auces,  for  the  frailty  of  our  nature,  the  just  authority  of  the 
are  of  such  a  husband,  and  the  respect  due  by  him  to  the  mother  of  his 
rendc^^^die^iife  Children.  We  cannot  take  the  o|Hnion8  of  witnesses  as  to 
of  a  reasonable  the  conclusions  wc  are  to  draw  in  these  matters.     We  are 

woman  intolera- 
ble, bound  to  decide  according  to  facts.     Some  witnesses  have 

stu^ed"^"^xa-  ^**^®^>  *^  '^  ^^^9  ^^^^  ^^^7  ihi»k  ^h®  longer  cohabitation  of 
tions  and  provo-  the  plaintiff  with  her  husband  would  be  intolerable.     Many 

part  of  the  hu^  of  the  facts  fi'om  which  they  appear  to  have  drawn  this  con- 
nesortineTo^er-  <^^"8ion,  are,  in  our  estimation  quite  trivial.  A  series  of  stu- 
sonai   violence,  died  vexatious  and  provocations  on  the  part  of  a  husband, 

miffht  constitute       .  ,  .  i     .   i  •    t 

that  degree  of  without  ever  resortiog  to  personal  violence,  might  constitute 
andT*  ^imrij^e"!  ^^^^  degree  of  cruel  treatment  and  outrages  whk^  would 
which      would  form  a  just  CTound  for  a  separation  from  bed  and  board.     It 

form  just  g^round  .  ,     .  ,       T  ■  i  .     i  i     i-     i     i.  <. 

for  a  separation  IS  probable  that  the  unkind  treatment  and  disobedience  of 
b^.  *"  ^"^®  ®^  ^^®  daughters,  was  one  of  the  principal  causes  of  the 
Butthepardai  present  unhappy  controversy.  So  far  as  the  evidence  shows 
of  the^hUdren  ^^e  couduct  of  the  defendant,  in  relation  to  that  treatment, 
^d  *Ae  chiiJl  ^^  ^^y  ^  imputed  to  the  weakness  of  a  father,  perhaps 
disobedience  to-  with  more  propriety  than  to  the  cruelty  of  the  husband.  But 
er,  supposed  to  WC  coucur  with  the  judge  of  the  District  Court,  that  the 
JSSier'semjow^  plaintiff  has  not  shown  enough  to  entitle  her  to  a  separation 
agement,     will  from  bed  and  board. 
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It  has'been  urged,  that  since  the  inception  of  this  suit,  the  EAsrERir  Dist. 
aggravated  ill  treatment  of  the  defendant  towards  bis  wife,     J^ojt*  ib36. 
ought  to  be  taken  int6  consideration  by  us,  in  deciding  on       ^^n,,, 
the  case.  '  We  do  not  feel  authorised  to  do  so.     The  only  «• 

question  we  have  to  examine,  is  whether  the  facts  alleged  ^ot  be  deemed 
as  having  occurred  before  the  suit  was  brought,  are  sufficient  ^*'*°**^^ 
to  justify  a  separation.  «  rrom  bed   and 

Soon  after  the  commencement  of  this  suit  for  separation,     jj^  aeuof  iii 
the  plaintiff  discovered  that  her  husband  had  sold  some  tmitmentoceiir- 
valuable  property  to  two  of  his  sons,  and  about  four  months  IH^ption  of  \Si, 
afterwards  he  made  a  surrender  of  his  property  to  his  credi-  !JSu^*^'^Jj2J^ 
tors.     She  instituted  another  suit  against  her  husband  and  for  a  judgment 
her  two  sons,  alleging  that  the  sale  was  in  fraud  of  her  ^  ■^P'"*^- 
rights,  and  praying  it  might  be  annulled,  alleging  at  the 
same  time,  that  her  husband  had  made  a  fraudulent  surren- 
der, and  had  been  appointed  syndic  of  his  own  creditors.     In 
a  supplemental  petition,  she  alleges  that  according  to  the 
marriage  contract,  which  was  entered  into  in  France,  she 
was  entitled  absolutely  in  her  own  right,  to  one-half  of  the 
property  acquired  during  the  marriage,  and  that  no  commu- 
nity of  acquests  and  gains  existed  between  them,  according 
to  the  laws  of  Louisiana,  but  that  one-half  of  the  property 
thus  acquired,  forms  her  paraphernal  estate.  A    marriage 

The  marriage  contract  was  entered  into  in  that  part  of  j^t^^^p"^^ 
France,  which  was  at  that  time  governed  by  the  written  ^^ere  no  ©om- 

•  ,. ,  munity   of    ae- 

law,  and  where  a  community  of  acquests  did  not  exist,  qoetts  and  gains 
unless  by  stipulation  between  the  parties.  The  clau^  in  ^nd  ^none  wis 
the  contract,  on  which  the  plaintiff  relies  in  support  of  her  Jh^jf!?*'!--^** 
pretensions,  is  in  these  words :  ^^  S'assodent  Us  futura  Spoux  en  removed  to  Um- 
tous  h9  acquits  qu^Us  ferarU  pendant  k  mortage,  lesqueU  chacun  eommani^  took 
fera  U  sa  voUmU.^  &c.  The  only  sensible  construction  we  {STof^ia^r^ 
can  give  to  this  clause,  is  that  the  parties  intended  to  reference  to  the 
establish  between  them  a  conununity  of  gains.  On  their  red^re. 
coming  to  reside  in  this  state,  such  a  community  took  place    '^«  ^^«  y^ 

*'  '^  an  aetion  against 

by  operation  of  law,  in  reference  to  property  acquired  here,  the  heirs  of  her 
unless  expressly  excluded  by  their  matrimonial  agreement,  oo^ker^ahm 
This  is  the  construction  most  favorable  to  the  wife.    The  ®J,?*  property 

of  the  eommuDi- 

law  gives  to  the  wife  an  action  against  the  heirs  of  her  tj,  alienated  by 

58 
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V 

EAttnui  Dmt.  husband,  to  recover  her  share  of  property  of  the  coiniuuuitv , 

■*^»  '^^*     alienated  by  him  in  fraud  of  her  rights.     Loumtma  Code^ 

cBARuon'i     2373.     Having  failed  in  her  suit  for  separation  from  bed  and 

™*'        board,  she  b  not  entitled  at  this  time,  to  any  remedy  in 

BOKovx.       relation  to  the  property  in  dispute.     However  suspicious  that 

ho^Ariiur  but  ^f<i^i^8C^^i<x^  may  appear,  especially  when  coupled  with  a 

when  le  ciums  surrender  of  the  residue  of  the  property  to  creditors,  so  soon 

this  nght,  in  ad-  r     r      J  .      j  u 

ditiontoa  judg-  afterwards,  grounded  on  the  allegation  of  losses  sustamed  by 
^  from^^  reason  of  the  extravagance  of  the  wife,  of  which  this  record 
h^h^ib^d^^  furnishes  no  evidence,  yet  the  wife  is  without  immediate 
fuit  in  the  fint,  remedy,  unless  so  far  as  she  may  be  permitted  to  oppose  a 
tied,  then,  to  any  tableau  of  distribution,  as  a  creditor  for  a  email  amount,  and 
ti^^to  the  OToI  recognised  as  such  by  the  proceedings  in  the  case  of  Toume 
p«nr-  Of.  His  Creditors. 

it  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


91450 
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CHARDON's  heirs  V8.   bongue. 

apfeal  from  tbb  court  of  prorates  for  thr  parish  and  citt  of 

nrw-0rlian8. 

There  ia  no  rule  of  law  requiring  the  nRmes  of  the  witnessee  to  a  wiU,  to 
be  iaeerted  in  the  caption,  or  any  particular  part  of  the  testament.  It  is 
sufficient  if  they  sign. 

A  mere  suspension  of  the  proceedings  in  making  and  writing  a  will  by  the 
notary,  for  two  or  three  hours,  in  consequence  of  the  weakness  of  the 
testator,  or  his  want  of  decision,  or  for  time  to  reflect  more  matoraly  on 
the  disposition  of  his  property  and  afiairs,  when  the  notary  and  vitneases 
do  not  leave  the  house,  is  not  a  turning  aside  to  other  matters,  so  as  to 
render  the  will  illegal  or  null. 
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The  notarjr  is  prohiBited  from  interrogating  the  testator,  or  so  to  shape  his  Eastsrh   Dibt. 
inquiries,  while  writing  his  will,  as  to  suggest  a  particular  disposition  of     May^   1836. 
his  property.    A  suggestion  of  the  notary,  is  proscribed  as  a  ground  of 
nullity,  by  the  Louisiana  Code. 

This  is  an  action  instituted  by  the  heirs  and  representatives 
of  Joseph  ChardoHy  deceased,  residing  in  France,  against  the 
defendant  as  testamentary  executor,  to  annul  and  set  aside 
the  will  of  the  deceased. 

The  pleadings  and  evidence  of  this  case,  are  so  fully  set 
forth  in  the  opinion  of  the  probate  judge,  that  the  following 
extracts  are  taken  as  a  full  statement  of  the  case. 

"Joseph  Chardon,  formerly  of  the  city  of  New-Orleans, 
died  in  the  said  city  on  the  7th  of  July,  1830.  A  few  days 
previous  to  his  death,  to  wit :  on  the  Sd  of  July  he  executed 
his  testament  before  Felix  De  Armas,  notary  public ;  by 
that  testament  he  emancipates  all  bis  slaves,  bequeathes  to 
one  Jenny  and  to  one  Eugene,  formerly  his  slaves,  a  sum  of 
three  thousand  dollars  each,  and  institutes  the  defendant, 
Pierre  Isaac  Bongue,  his  universal  legatee,  and  appoints  him 
his  testamentary  executor. 

"  The  plaintiffs  appearing  as  brothers  and  nephews,  and 
as  such  lawful  heirs  of  the  said  Joseph  Chardon,  attack  the 
will  made  by  the  deceased,  as  aforesaid,  on  several  grounds 
and  allegations  detailed  in  a  petition  and  supplemental 
petition,  by  them  presented  to  this  court,  and  pray  that  the 
same  be  declared  null  and  void,  as  well  as  the  proceedings 
had  thereupon,  and  that  the  said  J.  Chardon  be  adjudged  to 
have  died  intestate,  &c. 

"  The  answer  is  a  general  denial. 

"  The  best  means,  I  think,  of  arriving  at  a  decision  of  the 
case,  is  to  examine  seriaim  the  allegations  of  the  plaintiffs, 
and  to  ascertain  how  far  they  are  supported  by  the  evidence, 
and  by  the  laws  applicable  to  the  case. 

"  1.  The  first  allegation  of  the  plain tifis  is,  that  Felix  De 
Armas,  the  notary  public  who  received  the  testament,  <  has 
never  been  requested  by  the  said  Chardon,  to  come  near 
him  for  the  purpose  of  receiving  this  pretended  will,  in  which 
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EArricBH  Dirr.  besides,  DO  mention  is  made  thai  he  had  been  requested  to 

May,  1836.      do  SO.' 

**The  testimony  shows,  on  the  contrary,  that  the  deceased 
was  desirous  that  F.  De  Armas  should  make  his  will. 
Phoebe,  a  witness  introduced  by  the  plaintiffs,  says:  'he 
expressed  a  wish  to  make  his  will ;  this  was  some  two  weeks 
previous  to  his  death  ;  he  called  deponent  up  at  night,  and 
requested  her  to  go  after  Mr.  De  Armas,  the  notary,  that  he 
wanted  to  make  his  will ;  that  his  property  should  not  go  to 
his  relations,  they  having  wounded  him  in  the  Havana,  of 
which  wounds  he  was  dying.'  Felix  De  Annas  states: 
*  that  some  days  previous  to  the  receiving  of  the  instrument, 
some  fivie  or  six  days,  he  was  sent  for  by  the  late  Joseph 
Chardon;  deponent  accordingly  repaired  to  his  house,  on 
Levee  street ;  Mr.  Chardon  then  observed  to  deponent,  that 
he  wished  to  have  his  business  arranged ;  deponent  was  the 
notary  of  Mr.  Chardon,  and  had  frequent  occasions  of  seeing 
him ;  deponent  observed  to  him,  that  whenever  he  was  ready, 
he  had  only  to  send  for  deponent  to  receive  his  will ;  Chardon 
at  this  time  was  sick ;  some  days  afterwards  Mr.  Bongue 
called  on  deponent,'  &c.  The  witness  then  goes  on  to  stale, 
that  Bongue  having  informed  him  that  Chardon  desired  to 
make  his  will,  he  went,  &c.  Jenny  states,  ^  that  when  Mr. 
De  Armas  arrived,  (the  very  day  that  fidngue  had  gone  for  Am,) 
he  asked  of  Mr.  Chardon  what  he  desired  of  him,  to  which 
Mr.  Chardon  replied,  that  he  wanted  to  make  his  wilL'  It 
is  therefore  evident,  that  it  was  at  the  request  of  Chardon 
that  the  notary  caine  to  receive  his  will.  With  regard  to  the 
want  of  mention  in  the  will  of  such  request,  I  know  of  no 
law  requiring  such  mention. 

^^2.  The  second  allegation  or  ground  is,  Uhat  in  this 
pretended  testamentary  deed,  nothing  shows  or  even  indi- 
cates, that  the  witnesses,  whose  names  are  seen  at  the  end 
of  this  pretended  will,  had  been  present  to  what  properly 
constitutes  the  will,  that  is  to  say,  the  dictation  by  the  testa- 
tor, and  the  perusal  (the  reading  I  presume)  to  the  testator, 
in  presence  of  the  witnesses,  and  that  the  said  witnesses  had 
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been  the  same  whose  names  and  christian  names  are  men*  EAb^KRH  Dist. 
tioned  at  the  end  of  the  said  will,  and  that  this  mention  of    >^«y*  ^^^' 
the  names  of  the  said  witnesses,  made  only  at  the  end  of 
this  pretended  will,  is  no  sufficient  compliance  with  the 
exigencies  of  the  law.' 

^^This  appears  to  be  an  objection  to  the  form  of  the  will, 
and  on  examining  it  attentively,  I  infer  from  all  its  parts, 
that  the  subscribing  witnesses  to  the  will,  are  evidently 
the  same  whose  presence  is  stated  at  the  beginning,  and 
throughout  the  whole  instrument,  wherever  the  witnesses 
are  mentioned ;  besides,  no  part  of  the  evidence  shows  the 
fact  to  have  been  different. 

^*  3.  The  third  allegation  or  ground  is,  *  that  this  pretended 
will  has  been  made  •  in  the  house  of  said  Bongue,  in  the 
middle  of  his'  servants,  which  circumstance  alone  makes  it 
suspicious.'  This  ground  will  be  examined  hereafter,  in 
connexion  with  the  allegation  of  fraud  and  violence. 

"  4.  The  fourth  ground  is,  *  that  Oliver  Drolet  and  Jacques 
Imbert,  who  appear  in  the  said  will  as  witnesses,  were  at  the 
time  it  is  pretended  that  the  said  will  was  made,  employed 
in  the  service  of  the  said  Bongue,  in  the  gambling  house 
kept  by  the  said  Bongue ;  that  Laurent  Oarnier,  now  in 
France,  who  appears  also  as  witness  to  the  said-  will,  was  a 
complaisant  friend  of  the  said  Bongue,  who  was  giving  him 
salary  for  feigning  of  really  gaming  in  the  gambling  house, 
kept  then  by  said  P.  I.  Bongue,  for  the  purpose  of  attracting 
true  gamblers ;  that  the  said  Liaurent  Garnier  was  the  same, 
who,  without  any  mission  to  that  effect.,  on  the  part  of  the 
said  Chardon,  went  for  and  brought  the  said  Oliver  Drolet 
and  Jacques  Imbert,  to  serve  as  witnesses  to  the  said  will.' 

*Mt  results  clearly  from  the  evidence,  that  the  three 
witnesses  to  the  will,  to  wit :  Oliver  Drolet,  Jacques  Imbert 
and  Laurent  Garnier,  occupied  more  or  less  disreputable 
stations  in  the  gambling  concern  of  the  defendant.  In  fact, 
the  testator,  the  universal  legatee,  the  witnesses,  all  belonged 
to  the  same  class ;  but  although  it  be  uot  disputed  that  tl)ere 
are  but  few  employments  less  honorable  than  those  of  a 
gambling  house,  still  there  is  no  law  in  this  state,  incapaci- 
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BifTKBii  DitT.  lating  persons  of  that  description  to'  appear  as  wiinessesy 
May,  1836.  either  to  a  will  or  any  other  act,  or  in  a  court  of  justice ;  nor 
is  there  any  law  in  this  state,  declaring  that  a  man  in  the 
employment  of  a  legatee,  cannot  be  a  witness  to  the  will. 
Even  in  France,  where  the  law  in  that  respect,  very  different 
from  ours,  prohibits  the  testimony  of  the  servants  of  a  party, 
it  has  been  decided,  ^  thai  the  servant  of  the  legatee  may  be  a 
wUnees  in  a  public  mU.'  RecueU  giniral  dee  lais  et  arrtUy  par 
Sirej/f  voL  13,  part  2,  page  65.  Journal  du  PaltdSy  vol.  36, 
page  525. 

**5.  The  fifth  ground  is,  Hhat  Felix  De  Armas,  notary 
public,  had  no  capacity  to  draw,  in  a  vajid  manner,  the  said 
will  as  he  did,  at  the  time,  when,  and  at  the  place  where  he 
did  draw  it.'  Felix  De  Armas's  quality  of  notary  being 
acknowledged,  his  capacity  for  drawing  a  will  at  any  time, 
and  at  any  place  within  the  district  of  country  for  which  he 
is  commissioned,  is  beyond  dispute;  and  I  must  confess, 
that  I  could  not  well  understand  the  argument  of  the 
plaintifis'  counsel  on  this  ground. 

*^6.  The  sixth  ground  is,  Hhat  the  will  has  not  been 
written  atone  time,  without  interryption,  and  without  turning 
aside  to  other  acts.'  The  very  same  words  used  by  our  present 
code,  article  1571,  ^at  one  Hmey  withotU  interr^i^Hany  and  without 
turning  aside  to  other  actSy  were  made  use  of  in  the  Civil 
Code,  under  which  the  Supreme  Court  decided  the  case  of 
Seghers,  attorney  for  absent  heirs  vs.  Autheman,  executor, 
&c.,  1  Jifarfjn,  JV*.  S.  82.  In  that  decision,  the  words 
^  without  interruption'  are  considered  as  adding  nothing  to 
the  force  of  the  words  ^without  turning  aside  to  other  acts,' 
both  phrases  meaning,  that  nothing  else  shall  be  done,  until 
the  will  is  completed.  That  such  must  have  been  the  under- 
standing of  the  legislator,  results  evidently  from  the  1578th 
article  of  our  present  code,  where  the  words  ^wUhKAd  intemtp- 
tiony  or  turning  aside  to  other  actSy  in  the  English  side,  are 
represented,  on  the  French  side,  by  the  words  ^de  suite  et  sans 
dioertvr  U  d^autres  actes.^  The  French  commentators  on  the 
article  of  the  French  Code,  describing  the  formalities  in  the 
superscription  of  mystic  wills,  which  requires,  like  our  article 
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1578,  that  ^tout  ce  que  dessus  sera  fait  de  suite,  et  sans  Kastxri?  Dm. 

divertir  k  d'autres  actes,*  observe,  *  par  le  mot  actcs  on  entend    ►^ay*  >836. 

affaires,  negoHn,     On  peut  donner  au  testateur  malade  un      cuAnnoii'A 

breuvage,  le  pauser,  s'il  est  bless6 ;  mais  on  nepouvrait  pas 

enterrampre  ces  formaIit68  pour  passer  un  bail,  une  venle, 

une  procuration,  au  ni^me  pour  6crire  une  lettre.'    Pandecies 

FrangaiseSy  vol  9,  page  36.     Unity  of  action  aud  time,  is  all 

that  is  required  by  the  different  expressions  employed  in  our 

law,  as  well  as  in  the  French  law.     Does  the  evidence  in 

the  present  case  show,  that  that  unity  was  observed  in  the 

aiaking  of  the  will  in  question  ?    From  the  testimony  it  does 

not  a[q)ear,  that  any  other  act  or  business  negotium  was 

done  or  intervened,  until  the  will  was  completed ;  therefore 

there  was  unity  of  action.  The  length  of  time  which  elapsed 

while  the  testament  was  making,  and  the  pauses  which  the 

testator  made,  are  insisted  upon  by  the  plaintiffs'  counsel,  as 

constituting  an  interruption. 

^'The  testimony  varies  with  regard  to  that  length  of  Ume. 
Irobert,  their  principal  witness,  contradicts  himself  in  that 
respect:  for  in  his  first  examination,  he  says  ^the  will  was 
made  between  5  and  6  o'clock  in  the  evening,'  which  would 
give  us,  at  farthest,  a  duration  of  an  hour,  and  in  his  secdnd 
examination,  on  being  asked  how  long  Mr.  De  Armas  was 
employed  in  receiving  the  will,  he  answers,  ^a  long  time, 
two  or  three  hours  at  least.'  The  notary,  Felix  De  Armas, 
positively  declares,  that  the  will  was  written  without  inter- 
ruption, and  he  explains,  that  Chardon,  whilst  dictating  his 
will,  was  suffering,  and  would  pause  some  time  between  the 
diflerent  clauses,  and  on  being  asked  whether  he  considers  a 
pause  or  delay  of  fifteen  minutes,  half  an  hour,  or  an  hour,  as 
an  interrupticm,  he  answers  in  the  negative.  But  nothing 
shows  that  there  was  a  division  of  time,  or  in  other  words, 
that  any  'thing  foreign  to  the  will  intervened,  to  disturb  the 
unity  of  time  and  of  abtion. 

^^  7.  The  seventh  ground  is,  *  that  this  pretended  will  has 
never  been  dictated  by  the  said  Joseph  Chardon  to  the  said 
Felix  De  Armas.'  The  plaintiffs,  in  support  of  this  ground, 
rely  upon  the  evidence  of  Irabert,  one  of  the  witnesses  to  the 
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Kastehx  Dht.  >vilL  That  witness  states,  Hhat  when  the  will  was  received, 
Ma^,  i83f..  '  J.  Chardon  answered  wUk  difficuUy^  yes  or  no,  to  the  questions 
put  to  him ;  he  did  not  dictate  it,'  and  on  being  recalled  by 
the  defendant's  counsel,  and  cross-examined,  he  repeats, 
that  Chardon  did  not  dictate  his  will,  but  answered  yes  or 
no  tx)  what  was  asked  him ;  that  after  the  preamble  of  the 
will  had  been  written  dov^n  by  the  notary,  Chardon  said 
distinctly,  that  he  gave  liberty  to  his  slaves,  also  three 
thousand  dollars  to  Eugene,  who  is  now  in  court,  and  the  like 
sum  to  the  other  child ;  he  then  paused  for  a  consideraUe 
time,  and  remained  silent.  The  notary  then  being  tired  of 
waiting  on  him,  seeing  that  he  did  not  resume,  asked  him 
how  he  meant  to  dispose  of  his  property,  and  whether  he 
had  not  relations  in  France,  to  which  he  replied  he  had  no 
relations  in  France.  The  notary  reiterated  this  question  to 
him  several  times,  whether  he  had  relations  in  France,  he 
always  appeared  in  difficulty  to  answer,  but  he  finally 
answered  that  he  had  no  relations  in  France ;  that  alter  he 
had  remained  for  a  long  time  without  saying  any  thing,  the 
notary  would  ask  him-  again  about  his  relations,  and  he 
finally  answered  he  had  no  relations  in  France.  The  notary 
then  told  him  to  decide  upon  something  or  another,  and  that 
if  he  recovered  from  his  sickness,  the  will  would  be  null 
and  void;  he  asked  him,  that  since  he. had  no  relations  in 
France,  if  he,  had  not  some  friend  here  or  in  France,  to 
whom  he  wished  to  leave  his  property.  This  was  repeated 
to  him  several  times  by  the  notary,  after  a  long  reflection, 
and  finding  that  Chardon  did  not  answer,  the  notary  men- 
tioned Mr.  Bongue  to  him.  Chardon,  who  was  then  sitting 
in  his  arm  chair,  turned  round  and  looked  at  Bongue,  who 
was  behind  him,  and  then  told  the  notary  to  name  him, 
Bongue,  to  have  charge  of  his  property;  that  he  left  the 
whole  of  his  property  to  him.  Being  asked  whether  he 
recollects  the  precise  words,  which  Chardon  made. use  of 
when  he  named  Bongue  to  take  his  property,  the  witness 
answers,  that  *  after  the  notary  had  named  Bongue  to  him, 
as  before  stated,  Chardon,  after  looking  round  towards 
Bongue,  said,  yes,  name  Bongue ;  then  the  notary  asked  him 


OF  THE  STATE  OF  LOUISIANA. 


465 


ghardor'b 

BSIBS 

T'». 

BOHOUS. 


if  he  wished  to  name  BoDgu^  his  universal  legatee,  and  he  Eastern  Dist. 
answered  distinctly,  that  he  named  Bongue  his  universal  ^^v*  '*^^- 
legatee.'  The  same  witness,  in  answer  to  questions  asked  of 
him,  stated  that  previous  to  his  stating  so  in  court,  he  had 
said  twenty  times,  that  Chardon  merely  answered,  yes  or 
no ;  and  among  the  persons  to  whom  he  most  probably  made 
the  declaration,  he  mentions,  as  the  only  ones  he  can  desig- 
nate, Drolet  and  Gamier,  the  two  other  witnesses  to  the  will, 
now  absent,  and  Mr.  Raymond,  now  in  town.  Being  asked 
how  he  came  to  sign  the  will,  which  says  that  it  was  dicta- 
ted by  him,  Chardon,  when  he  now  says  that  it  was  not  so 
dictated,  he  answers  that  he  signed  after  others,  and  that  he 
was  not  acquainted- with  that  sort  of  business,  having  been 
then,  for  the  first  time,  called  to  witness  such  an  instrument. 
^^But  in  support  of  their  seventh  ground,  the  plaintiffs 
^contended  in  argument,  that  the  will  was  not  written  by  the 
notary  as  it  had  been  dictated  to  him,  and  their  argument  in 
that  respect,  is  founded  upon  the  declarations  of  the  notary 
himself.  The  notary  says  in  one  part  of  bis  testimony,  that 
the  will  ^  was  written,  if  not  in  the  same  words,  in  the  same 
sense  as  Chardon  dictated  it.'  In  andther  part  he  says,  *Mr. 
Chardon  dictated  the  dispositions,  phrase  by  phrase,  if  not  in  the 
same  words  mentioned  in  the  wUl,  in  words  conveying  the  same 
sense  and  meamngJ*  The  notary  does  by  no  means  assert, 
that  the  words  used  by  the  testator,  were  not  the  same  as 
those  written  in  the  will ;  he  only  says,  that  if  they  were  not, 
they  were  words  of  the  same  sense  and  meaning.  Now,  sup- 
pose the  words  were  not  the  same,  provided  the  sense  and 
meaning  of  the  words,  written  by  the  notary,  were  the  same 
as  those  of  the  words  used  by  the  testator,  the  will  would  not 
be  null ;  all  commentators  agree  on  the  principle,  that  it  is 
the  identity  of  thoughts,  and  not  that  of  words,  which  the 
law  requires  in  such  cases.  Duranton,  Cours  de  Droit  Fran- 
foiSf  vol,  9,  p.  1 1,  JVb.  77.  Dalloz,  Jurisprudence  du  \9mt. 
SihcU,  vol  10,  p,  349.  Favard  de  Langlade,  Repertoire  de  la 
JVbuveUa  LegisUuion,  vol.  5,  verbo  Testament,  p.  549,  JV*o.  22. 
TouUier,  Droit  Chnl,  vol.  6,  p.  388,  JVo.  419. 
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^'8.  The  eighth  ground  upon  which  ihe  will  is  aUacked,  is 
the  following :  *  That  the  said  will  was  the  result  of  fraud 
and  violence,  used  against  the  said  Joseph  Chardon,  them 
dying,  and  without  protection,  by  the  said  Pierre  Isaac 
Bongue,  Felix  De  Armas  and  Laurent  Gamier.' 

*^  In  support  of  this  ground,  the  counsel  of  the  plaintiffe, 
have  in  argument  made  a  very  lively  picture  of  the  moral 
restraint  and  violence  practised  upon  the  testator,  to  have  the 
will  made  as  it  is.  The  fact  that  when  Chardon  made  his 
will,  he  was  in  the  house  of  Bongue,  the  executor,  and  several 
other  circumstances,  have  been  represented  as  conclusive  of 
the  fraud  and  violence.  Chardon's  attachment  to  his  family 
has  been  endeavored  to  be  shown  by  a  letter,  which  he  wrote 
to  his  brother  on  the  25th  ofJuly,  1818,  and  which  has  been 
introduced  in  evidence,  but  from  the  whole  of  the  testimony, 
the  court  has  been  forced  to  come  to  the  conclusion,  that  bis 
sentiments  in  that  respect  had  undergone  a  complete  change. 
It  appears  that  posterior  to  the  date  of  that  letter,  he  went  to 
France,  where  he  made  but  a  short  stay,  that  he  took  with 
him,  or  was  followed  by  two  of  his4[iephews;  that  being  in 
the  Havana  he  was  robbed  by  those  nephews,  who  even 
attempted  to  take  his  life,  and  inflicted  upon  him  wounds 
which  kept  him  lingering  until  his  death,  and  that  since  that 
time  he  was  entirely  .estranged  from  his  family,  and  deter- 
mined not  to  leave  his  property  to  them.  Jenny,  a  witness, 
goes  still  further ;  she  states  that '  Chardon  often  spoke  to  her 
of  his  will  after  it  was  made,  and  appeared  well  satisfied  that 
it  was  made,  and  that  he  had  left  none  of  his  property  to  his 
relations ;  he  told  deponent,  the  reason  of  his  not  leaving  any 
thing  to  his  relations  was,  that  they  had  attempted  to  aasas- 
sinate  him  at  the  Havana,  speaking  of  his  nephews ;  and 
would  not  leave  any  thing  to  his  brothers,  that  the  nephews 
should  not  profit  through  them.'  He  expressed  this  opinion 
six  months  before  his  death,  and  always,  for  six  or  eight 
years  had  been  of  the  same  mind,  ever  since  the  nephews 
attempted  to  assassinate  him.  Besides,  it  is  in  proof,  that 
Chardon  and  Bongue  had  had  much  dealing  and  confiden- 
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tial  business  together,  long  before  Chardon's  death.     That  EASTSRif  Di^. 
Chardon  left  his  owd  house  on  the  advice  of  his  physician,     ^°y*  i^^- 
and  went  of  his  own  accord  to  the  house  of  Bongue. 

*^  Probably  to' support  their  allegation  of  fraud,  the  plaintiffs' 
petition  states  two  circumstances,  which,  although  I  consider 
immaterial  for  the  decision  of  this  case,  ought  not  to  be  passed 
over.  The  first  is,  ^  that  Bongue,  after  the  death  of  Chardon, 
did  not  make  an  inventory  of  the  succession,  and  that  he 
hastened  to  collect  and  realise  what  he  could  of  the  said  suc- 
cession, and  to  leave  the  country,  carrying  away  the  mos^ 
he  could  of  the  said  estate.'  Now  in  point  of  fact,  the  evi- 
dence shows  that  an  inventory  w€u  made^  (testimony  of  De 
Armas)  that  Bongue  left  this  city  more  than  one  year  after 
the  death  of  Chardon,  to  go  to  France  for  the  benefit  of  his 
health,  and  that  he  left  considerable  property  here. 

^'Upon  the  whole,  the  court  considering,  1st.  That  the 
will  of  Joseph  Chardon,  passed  before  Felix  De  Armas,  notary 
public,  of  the  city  of  New-Orleans,  is  in  due  form  of  law, 
that  is  to  say,  according  to  article  1 571  of  the^  Civil  Code  of 
Louisiana.  2d.  That  the  enunciations  in  said  will  contained 
are  true.  Sd.  That  the  said  will  has  not  been  obtained  by 
unfair  or  dishonest  means. 

**  It  is,  ordered,  adjudged  and  decreed,  that  judgment  be 
entered  in  favor  of  the  defendant,  and  that  the  plaintiffs  pay 
the  costs  of  this  suit." 

From  this  judgment  the  plaintifis  appealed. 


Fourchy,  Magnin  and  CaiUardy  for  the  appellants,  made 
the  following  points. 

1.  The  last  will  of  the  late  Joseph  Chardon  is  null  and 
void,  on  account  of  the  most  material  exigencies  of  law  not 
being  complied  with. 

2.  It  is  null  and  void,  the  consent,  on  account  of  the  fraud 
practised,  not  having  been  free*. 

S.  The  judgment  of  the  court  below  must  be  reversed  as 
contrary  to  law  and  evidence. 

4.  The  last  will  of  J.  Chardon. must  be  annulled,  with 
judgment  for  ihd  plaintiffs  as  his  legal  heirs. 
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RosdiWj  for  the  defendant,  contended  that  the  allegations 
of  fraud  in  the  execution  of  the  testator's  will,  are  unsup- 
ported by  the  evidence  in  the  record. 

2.  On  the  other  hand  the  testimony  showB,  that  all  the 
formalities  required  for  the  validity  of  the  will,  have  not  aolj 
been  substantially,  but  strictly  complied  with ;  therefore,  it 
should  stand,  and  the  judgment  of  the  Court  of  Probates  be 
aflSrmed. 


BuUard,  /.,  delivered  the  opinion  of  the  court 

This  is  an  action  brought  by  the  heirs  at  law  of  Joseph 
Chardon,  to  annul  a  testament  purporting  to  have  been  maide 
by  public  act,  on  various  grounds  as  set  forth  in  their  peti- 
tion. The  judgment  in  the  .court  below  being  in  favor  of 
the  defendant,  as  executor  and  universal  legatee,  the 
plaintiffs  prosecute  this  appeal. 

The  ground  of  nullity  alleged  by  the  plaintiffs  is,  that  it 
does  not  appear  from  the  will  itself  that  it  was  read  over  to 
the  testator  in  presence  of  the  same  witnesses  who  were 
present  at  the  dictation,  but  that  other  witnesses  may  have 
been  present  than  those  who  signed  the  will.  The  caption 
of  the  will  does  not  name  the  witnesses,  nor  are  their  names 
mentioned  at  all  until  towards  the  close  of  the  act.  The 
notary  begins  by  saying  that  the  testator  appeared  before 
him,  and  in  presence  of  the  witnesses  hereinafter  named  and 
subscribed,  and  towards  the  close  of  the  act  the  witnesses  are 
named,  as  having  been  expressly  called  for  the  purpose. 
That  part  of  the  act  which  relates  to  the  reading  of  the  will, 
as  well  as  its  dictation,  is  in  the  following  words :  ^*  C'est 
ainsi  que  le  present  testament  a  6te  dict6  par  le  testateur  au 
notaire,  qui  Pa  ecrit  tel  qu'il  lui  a  6t6  dicte,  et  ce  de  suite, 
sans  interruption  et  sans  divertir  k  d'autres  actes,  le  tout  en 
presence  des  dits  t^moins ;  et  m^mes  presences  le  notaire 
ayant  lu  ce  testament  au  testateur  a  haute  et  intelligible 
voix,  il  a  declare  le  bien  entendre  et  comprendre,  et  y  pers^- 
verer  comme  contenant  ses  dernieres  volontes.'' 

The  plain  and  obvious  meaning  of  this  is,  that  the  same 
witnesses  whose  names  are  afterwards  inSerted,  and  who 
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signed  the  act  with  the  notary,  were  present  when  the  will  EiBTxair  Dm. 
was  dictated,  written  by  the  notary,  and  read  over  to  the     "^^y*  ^8^- 
testator.    We  are  acquainted  with  no  rule  of  law  which      chardok's 
requires  that  the  names  of  the  witnesses  should  be  inserted         "^^ 
in  any  particular  part  of  the  testament,  and  it  appears  to  us       bohouk. 
suflScient,  if  it  is  shown  by  the  act  itself,  that  they  were  pre-  ^^^^  ^ 
sent  as  required  by  the  code,  and  that  they  possessed  the  legal  quiring    ^  the 

-._       /  _;.  -  .  1  .         1-1      •       i«     nwaea    of    the 

qualifications.  We  are  not  dnven  to  any  thing  like  impli-  witneneB  to  a 
cation,  in  order  to  arrive  at  this  conclusion.  It  is  stated  in  )||[^^in  *  ^ 
explicit  terms,  that  the  same  witnesses  named  in  the  will,  caption  or  »ny 

•  ^  1  !•       particular     part 

and  who  signed  it,  were  present  when  the  same  was  die-  of  the  testament. 
tated,  written  and  read  over  to  the  .testator  by  the  notary.  ^!^ ngt^^^ 
30  Sirey,  2,  156. 

Independently  of  this  objection  to  the  form  of  the  testament, 
the  plaintiffs  allege  that  it  is  null,  because  in  point  of  fact : 
Ist.  The  formalities  were  not  fulfilled  as  required  by  law  at 
one  time,  without  interruption,  and  without  turning  aside  to 
other  acts;  2d.  That  it  was  made  by  means  of  interro- 
gations addressed  to  the  testator  by  the  notary,  and  his 
answers;  3d.  That  it  was  not  dictated  by  Chardon,  and 
vnitten  as  dictated ;  4th.  That  it  is  doubtful  whether  the 
testament  was  legally  read  over  to  the  testator ;  5th.  That 
it  is  itntedated ;  6th.  That  the  will  of  Chardon  was  not  free ; 
and,  7th.  That  the  testament  is  the  result  of  fraud,  and  of 
moral  constraint. 

The  four  last  points  may  be  dismissed  from  our  considera- 
tion, with  a  single  remark,  that  there  is  no  evidence  whatever 
inducing  us  to  believe  that  the  testament  bears  a  false  date ; 
that  it  appears  both  by  the  will  itself,  and  by  the  testimony 
of  witnesses,  that  it  was  read  over  to  the  testator  according 
to  law,  and  that  no  constraint,  no  fraud,  or  no  conspiracy  to 
draw  from  the  testator  such  a  disposition  of  his  property  are 
proved;  and  that  it  is  no  longer  permitted  by  our  law  to 
attack  a  testament,  .on  the  ground  that  its  dispositions 
were  the  result  of  suggestion,  hatred,  anger  or  captation. 
JbiicleMlO,     (1479.) 

We  confine  ourselves,  therefore,  to  the  inquiry,  whether  it 
has  been  shown' that  (he  testament  was  not  dictated  and 
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KAnvEw  Din*,  written  aa  dictated,  without  interruptioo,  and  without  turning 
May,  iBd6.     aside  to  other  acts  in  a  legal  sense  of  those  expressions. 
cHARiwNii         It  is  shown  that  after  the  first  bequests  were  written,  the 
■*<"•        testator  became  silent,  and  for  a  considerable  time  ceased  to 
^    BoHeuB.       dictate,  and  the  notary  stopped  writing.     How  long  this  ces- 
sation lasted  is  not  clearly  shown ;  the  notary  says  less  than 
an  hour  and  a  half.     But  the  witnesses  and  notary  remained 
together  in  the  room,  and  the  delay  was  attributable,  either 
to  the  feebleness  or  indecision  of  the  testator ;  in  the  mean- 
penaion^f  the  time  it  is  not  pretended  that  any  other  business  was  tians- 
proTOeding«,^n  acted.     This,  it  is  contended,  was  an  interruption  which 
Ung  a  will,  bj  yitiatcs  the  testament.     We  cannot  3neld  our  assent  to  that 

the   notary,  for  -^^  a  •  ^  .i  j* 

two  or  three  proposition.  A  mere  suspension  of  the  proceeding,  m  con- 
*'ueD«j"of*°5w  sequence  of  the  weakness  of  the  testator,  or  his  want  of  deci- 
weakness  of  the  sion,  or  to  give  himself  time  to  collect  his  thoughts,  or  to 
wantof*deeinon,  reflect  maturely  on  the  disposition  of  his  property,  does  not 
refleet  morTnia-  &>iiount,  in  our  Opinion,  to  an  interruption  in  a  legal  sense  of 
turciy   OD   the  the  word.  In  some  cases  it  misrht  be,  on  the  contrary,  evidence 

diipoiitiOD       of    ^  ,  ,..  .  1  -     /.   » 

his  property  and  of  greater  deliberation  on  the  part  of  the  testator. 

^Stt^'  Md^^JiN      With  respect  to  the  principal  point  in  the  cause,  to  wit : 

ne8«e«   do   not  whether  the  will  was  in  fact  dictated  by  the  testator  and 

leare  the  house,  "^ 

is  not  a  taming:  written  by  the  notary  as  dictated,  we  will  premise  what  we 
nuttersTso  »^o  ^^^^  ^  Say  ou  that  subject,  by  remarking  that  the  objection 
reod^  ^^'^jy**^  ODLthe  ground  that  the  testator  was  interrogated  by  the  notary, 
The  notary  is  resolves  itself  mainly  to  one  of  suggestion.  The  notary, 
prohibited  from  ^y  asking  a  question  as  to  what  disposition  the  testator 

interrogaUngthe     ^  ,  ®  *         .    ,  ,  .  u-  • 

testator,  or  BO  to  wishes  to  make,  might  so  shape  his  inquiry  as  to  suggest  a 
[^(^whUe'^wri-  particular  disposition,  and  might  amount  to  an  artful  insinua- 
ting his  wiu,  as  tjoD,  spokeu  of  by  some  of  the  French  authorities  cited  in  the 

to  suggest  a  par*-  r      '    "^  •'     , 

tioniar  disposi-  argument.  What  is  this  but  suggestion,  which  is  now  pro- 
^^?  A  KUR^  scribed  as  a  ground  of  nullity  by  our  code  ?  It  is  shown  that 
gestion  of  the  ^jj^  notary  did  several  times  inquire  whether  the  testator 

notary    is    pro-  •'  ■ 

smbed  as  a  had  not  relatives  and  friends  in  France.  If  this  was  a  sug- 
ty/^  the^Lou-  gestiou  to  the  testator,  not  to  forget  his  distant  relatives  in 
isianaCode.       his  last  moments,  the  plaintiffs,  who  are  those  persons,  could 

not  reasonably  complain  of  it. 
The  evidence  relating  to  the  dictation  and  writing  of  the 

will,  is  certainly  contradictory,   and  even  irreconcilable.    On 
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the  one  hand,  Imbert,  one  of  the  subscribing  witnesses,  .eastkkh  i^«t. 
swears  at  first  that  the  testament  was  not  dictated  by  the     '^'^y*  ^^^' 
testator,  but  that  he  barely  answered  yes  or  no  to  the   ousbixbtal. 
questions  put  to  him  by  the  notary.      On  a  subsequent 
examination,  he  qualifies  this,  by  admitting  that  some  of  the 
dispositions  of  the  will  were  dictated.     On  the  other  hand, 
the  notary  public,  Mr.  De  Armas,  testifies  that  the  testament 
was  written  by  him,  according  to  the  dictation  of  the  testator, 
if  not  word  for  word,  at  least  that  he  gave  his  sense  and 
meaning. 

In  support  of  the  will,  we  have  the  act  itself,  duly  certified 
under  the  official  sanction  of  the  public  officer,  fortified  by  his 
oath  and  three  subscribing  witnesses,  one  of  whom  alone 
has  been  examined  to  contradict  it  The  other  witnesses 
appear  to  be  still  alive,  but  their  testimony  has  not  been 
procured.  Under  those  circumstances  we  concur  with  the 
Court  of  Probates,  that  the  plaintiffs  have  not  shown  enough 
to  authorise  us  to  declare  the  testament  null  and  void. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


GUERIN   ET   AL.   V8.   BAGNBRIES. 

APPEAL  FROM   THB    PARISH   CODRT   FOR  THE   PARISH  AND  CITY  OP 

NEW-ORLEANS. 

The  appellant  is  bound  to  cite  in  the  appeal,  all  the  parties  before  whom, 

contradictorily  in  the  inferior  court,  the  judgment  was  obtained,  which 

is  appealed  from. 
So  the  plaintiff  who  appeals,  is  bound  to  cite  both  the  defendant  and  his 

warrantor,  before  the  appeal  can  be  heard.    Further  time  will  be  given 

to  cite  in  all  the  parties. 

This  is  an  action  to  recover  from  the  defendant,  Bagneries, 
two  slaves  in  his  possession,  which  are  claimed  as  the 
property  of  the  plaintiffs. 


BAttHKBlBt. 
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RAffTKRN  DiKT.       THc  defendant  set  up  title  to  the  slaves  in  question,  as 

Matf,  i836.     purchaser  at  a  marshal's  sale.     He  cited  the  plaintiffs  and 

evxmiiv  BT  AL.   defendant  in  the  execution,  which  issued  from  the  United 

States  District  Court,  under  which  the  sale  took  place,  to 

defend  his  title  as  warrantors. 

On  hearing  the  cause^  the  parish  judge  was  of  opinion  tbe 
slaves  belonged  to  the  original  defendant,  and  gave  judgmeoi 
in  his  favor.     The  plaintifls  appealed. 

In  taking  the  case  to  the  Supreme  Court,  the  defendant 
alone  was  cited  in  the  appeal.  The  wftrrantors  wen 
omitted. 

« 

Canony  for  the  defendant  and  appellee,  moved  to  dismiss 
the  appeal,  because  all  the  appellees,  and  edpecialiy  tbe 
parties  called  in  warranty  were  not  cited. 

PretUm^  for  the  appellants,  contended  that  as  tbe  judgment 
was  in  favor  of  tbe  defendant  alone,  he  was  the  only  party  to 
be  cited.  These  parties  being  plaintifls  and  defendants, 
whether  the  reversal  of  the  judgment  may  effect  others  who 
are  not  parties,  is  not  to  be  inquired  into. 

2.  It  was  not  for  the  plaintifls  to  cite  the  warrantors;  it 
was  for  the  defendant  to  do  so,  if  he  wished  their  aid  on  the 
appeal.     Code  of  Practice,  S8lB. 

3.  There  was  no  judgment  for  or  against  the  warrantors, 
and  had  they  been  cited  in  the  appeal,  they  would  have 
prayed  for  its  dismissal,  as  to  them,  because  there  was  no 
judgment  for  or  against  them. 

4.  Bagneries  cannot  move  for  the  dismissal  of  the  appeal 
as  to  himself,,  because  he  is  cited ;  and  the  inquiry  is,  was 
his  objection  properly  made,  by  which  the  plaintifls'  testimony 
was  excluded.  If  this  question  be  decided  in  his  favor,  then 
he  succeeds,  otherwise  the  case  must  be  remanded. 

Martin^  J.,  delivered  the  opinion  of  the  courL 

This  is  a  petitory  action  in  which  the  defendant  cited  in 

his  vendor  as  warrantor.     There  was  judgment  against  the 

plaintifls,  and  they  appealed. 
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The  defendant  comes  into  court,  and  prays  that  the  appeal  Eaitibx  Disfr. 
be  dismissed  on  the  ground  that  his  warrantor  is  not  made  a    ■^<»yi  i836. 
party  to  the  appeal.  mi»«  uiuim. 

The  plaintiffs' counsel  con  tends,  that  he  has  nothing  to        '!J^/' 
discuss  with  the  defendant's  warrantor ;  that  if  the  defend-    "^hotbtal. 
ant  deems  it  his  interest  that  the  warrantor  be  a  party  to  the 
appeal,  he  ought  to  make  him  so  by  citation  or  notice. 

We  think  that  every  party  who  seeks  redress  at  our  hands,  The  ftppeiiant 
in  this  court,  and  asks  the  reversal  or  modification  of  a  judg-  In  the  appeal,  all 
ment,  is  bound  to  bring  in  ^11  the  parties,  contradictorily  with  ^^  J^'^^jS^ 
whom,  such  judgment  was  rendered  in  the  court  below.  tradictoriiy    in 

¥  .  .  ,  11    1  .  .      1        .1      the  -      infenor 

In  a  petitory  action,  the  party  called  m  warranty  has  the  eourt,  the  judg^ 
same  (or  very  nearly  the  same)  interest  as  the  defendant,  in  ^"iSSi'ilMipI 
'a  judgment  against  the  {daintiff.  The  latter,  therefore,  when  pealed  from, 
he  seeks  to  be  relieved  from  the  effects  of  such  a  judgment,  so,  the  plain- 
must  bring  into  this  court  all  the  parties  in  the  original  suit,  unbound  to*^te 
who  have  an  interest  to  prevent  the  reversal  or  modification  ^<«^  the  defend- 

'  aot  and  his  var- 

Of  such  judgment.  nmtor,      before 

In  this  case,  however,  there  appears  to  be  no  necessity  to  ^e  h«5tL  F^ 
dismiss  the  appeal.     The  case  is  a  new  one,  and  justice  may  ther  time  will  be 

.  .  given  to  cite  in 

be  attained,  otherwise  than  by  driving  the  parties  out  of  all  the  parUes. 
court. 

« 
It  is,  therefore,  ordered,  that  the  plaintiff  and  appellant  be 
allowed  until    the  first  Monday  of  July  next»  to  cite  the 
warrantor  in  the  appeal. 


MARIE    LOUISE,    f.  W.  C.    VS,    MAROT    ET   AL. 

APPEAL    FROM   THE   COURT  OF    THE    FIRST   JUDICIAL    DISTRICT. 

The  fact  of  a  slave  being  taken  to  .the  kingdom  of  France,  or  other  country, 
by  the  owner,  where  slavery  or  involuntary  servitude  is  not  tolerated, 
(grates  on  the  condition  of  the  slave,  and  produces  immediate  emanci- 
pation < 

60 


MABOT  ITAL. 
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BiirmRji   Din*.  When  a  slave  once  becomes  free  by  Uie  operation  of  the  lawa  and  cuetoms 
Mnft  1836.  of  another  country  or  state,  to  which  he  is  taken  by  his  owner,  it  is  not 

«ABis  LouiSB,        '°  ^^  power  of  the  latter,  ever  to  reduce  him  again  to  alavery. 
f  w   c 

This  18  a  suit  for  freedom.  The  cause  was  before  this 
court  at  June  terin,  1835.     8  Lotitnona  ReportSy  475. 

On  the  return  of  the  cause  to  the  District  Court,  the 
plaintiff  filed  a  supplemental  petition,  in  which  she  alleges, 
that  her  daughter  Josephine,  whose  emancipation  and  freedom 
she  claims,  was  taken  to  France  by  the  defendants,  a  country 
in  which  slavery  is  not  tolerated,  and  that  she  thereby 
became  free  ;  that  the  defendants,  since  th^ir  return  to  this 
stale,  have  maliciously  imprisoned  her  said  daughter,  for 
which  she  claims  five  hundred  dollars  in  damages.  She 
prays  that  her  daughter  Josephine  be  declared  free,  and  that 
she  have  judgment  for  damages,  as  alleged. 

The  defendants  pleaded  a  general  denial,  and  further 
averred  that  if  even  the  facts  were  true  as  alleged,  the 
plaintiff's  daughter,  Josephine,  was  not  entitled  to  her  freedom. 

Upon  these  pleadings  and  issues  the  cause  was  submittedv 
to  a  jury,  under  the  evidence  that  no  slavery  was  tolerated 
in  France,  and  that  the  mulattress,  Josephine,  was  taken 
there  as  alleged.     The  district  judge  charged  the  jury  as 
follows,  which  was  excepted  to  by  the  defendants*  counsel : 

**  That  if  the  plaintiff's  daughter,  Josephine,  was  taken  by 
the  person  claiming  her  services  as  a  slave  to  a  foreign 
country,  where  slavery  does  not  exist,  and  is  not  tolerated, 
and  by  the  laws  of  which  such  slave  would  be  entitled  to 
her  libert}^,  for  the  purpose  of  residence,  even  temporarily, 
that  is,  for  any  other  purpose  than  a  mere  passage  through 
such  country,  and  perhaps  even  then,  the  person  so  taken  to 
such  country  would  become  free,  and  that  freedom  once 
impressed  upon  an  individual  was  indelible ;  and  the  status^  or 
condition  in  society  of  such  party,  could  not  be  changed, 
unless  it  was  shown  that  such  person  was  condemned  as  the 
slave  of  punishment,  or  in  some  other  way  legally  condemned 
to  slavery. 

^*  It  is  for  the  jury  to  decide  the  fact,  whether  the  plaintiff's 
daughter,  Josephine,  was  taken  to  France  on  a  mere  passage 
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through  the  country,  or  for  the  purpose  of  temporary  resi-  eastkut  Dibt. 
dence.  That  in  the  opinion  of  the  court,  it  makes  no  ^Mgy,  i836. 
difference,  that  the  donee  or  owner  of  the  slave,  as  the 
defendant,  was  a  minor  at  tlie  time  of  the  voyage  to 
France,  and  could  give  no  legal  consent;  because  the 
condition  of  freedom  was  de  facto  impressed  on  the  person 
held  to  service,  so  carried  to  a  foreign  country,  without 
having  ran  away  or  escaped  ;  and  if  damages  accrued  to  the 
minor,  by  the  loss  of  service  of  the  person  so  held  to  service, 
the  minor  must  look  to  her  guardian  or  tutor  for  reparation 
in  damages ;  but  the  right  to  personal  freedom  by  fiuch  resi- 
dence, in  such  foreign  country,  was  acquired  by,  and  stamped 
upon  the  person  so  previously  held  to  such  service,  and  such 
a  person  is  entitled  to  freedom." 

The  jury  returned  a  verdict,  ^'  that  Josephine  is  entitled 
to  her  freedom,  but  not  entitled  to  damages.'^  From 
judgment  confirming  this  verdict,  the  defendants  appealed. 


Canarif  for  the  plaintiff. 


•/.  Seghersy  for  the  defendants,  contended,  that  slaves 
attending  their  masters  in  travelling  or  sojourning  in  the 
kingdom  of  France,  are  not  thereby  emancipated.  They  do 
not  become  free,  unless  their  owners  remove  with  them  to 
'that  country,  with  the  intention  of  residing  there.  2  Martin^ 
Jf.  S.y  401.     2  MarshalPs  Reports^  476,  et  seq. 

Mathews^  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  a  question  of  freedom,  in  relation  to  the 
condition  of  a  mulattress,  who  is  held  to  slavery  by  the 
defendants,  as  a  statu  UberL  The  cause  was  before  the 
court  in  June  term  of  1835,  and  was  remanded  for  a  new 
trial.  Before  the  last  trial  in  the  court  below,  the  plaintiff 
filed  a  supplemental  petition,  by  which  the  mother  and 
actual  guardian  of  her  daughter  claimed  freedom  for  her,  in 
consequence  of  her  having  been  taken  by  her  owners  to  the 
kingdom,  of  France,  &c. 


^  The  fact  of  a 
slave  being  taken 
to  the  kingdom 
of  France  or 
other  coontiy, 
by  the  owner, 
where  slaTerj  or 
involuntary  aer^ 
Tiftide  is  not  tc^ 
erated,  operates 
on  the  condition 
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Bastsu  Dot.  '     The  main  question  in  the  cause,  as  it  now  stands  before 

■^t  '836.     the  court,  is  whether  the  fact  of  her  having  been  taken  to 

coiraouoATBD   that  kingdom  by  her  owners,  where  slavery  or  involuntary 

'vr '^        servitude  is  not  tolerated,  operated  on  -  the  condition  of  the 

roucHim  n  au  slave,  80  as  to  produce  an  immediate  emancipatiou.     That 

prodoees^imm^  such  is  the  benign  and  liberal  effect  of  the  laws  and  customs 

diate  emaactpa-  ^f  that  State,  is  proven  by  two  witnesses  of  unimpeached 

When  a  slave  credibility.     This  fact  was  submitted  to  the  consideration  of 

T^ .   *>«»•»«•  the  last  jury,  who  tried  the  cause  under  a  charge  of  the  judge, 

radon  of  the  lavi  which  we  Consider  to  be  correct,  and  was  found  in  flavor  of 

anoth^o^ntiT  ^^^  party  whose  liberty  is  claimed.      Being  free  for  one 

he*?i*t^eri"^  moment  in  France,  it  was  not  in  the  power  of  her  former 

his  owner,  it  is  owucr  to  rcducc  her  again  to  slavery. 


not  in  the  power 
of    the     latter, 

him    aeaiT^^to      '^  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
titmvry.  judgment  of  the  District  Court  be  affirmed,  with  costs. 


CONSOLIDATED    ASSOCIATION    BANK   V8.    FO|JCHER   ET    AL. 

APPKAL    FROM   THE   COURT   OF   THE    FIRST   JUDICIAL   DISTRICT. 

• 

When  the  parties  to  a  note,  secured  by  mortgage,  have  not  been  put  in 
default  by  a  demand  or  protest  for  non-payment,  and  thera  is  ho 
stipulation,  that  the  party  failing  to  comply  with  the  agreement,  shall  be 
deemed  to  be  in  default  by  the  mere  act  of  failure^  under  the  1905tfa. 
article  of  the  Louisiana  Code,  interest  ca.nnot  be  demanded. 

But  where  it  was  stipulated  in  the  mortgage,  that  the  debtors  might  prolong 
payment  of  part  of  the  note,  by  .paying  a  discount  of  one  half  at  the  end 
of  the  year,  to  be  credited  on  it;  and  on  failure,  to  be  liable  for  the 
whole  Hum,  principal,  interest  and  costs :  fields  that  the  party  was  bound 
to  pay  interest  from  the  time  the  note  became  due,  without  any  forma) 
demand. 


va. 

£T  AL. 
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In  notes  girin  to  banks,  if  no  rate  of  interest  be  specified,  it  will  be  inferred  Eastbbh  llin*. 
that  the  contract  was  made  in  reference  to  the  charter,  and  governed  by      May,  1836. 
the  rate  of  interest  fixed  therein.  coxsolxdatui 

The  Bank  of  the  Consoh'dated  Association  of  Louisiana,         ^^^ 
obtained  an  order  of  seizure  and  sale,  on  a  note  arid  mortgage,  ^ouchsr 
executed  to  secure  the  sum  of  4en  thousand  dollars,  which  the 
defendants,  Antoine  Foucher,  sen'r,  and  his  wife,  borrowed 
from  the  bank,  the  30th  December,  1830,  payable  one  year 
after  date. 

The  mortgage  contained  a  stipulation  for  prolongation  of 
payment.  No  rate  of  interest  was  specified,  but  the  bank 
charter  authorised  it  to  take  interest  at  the  rate  of  eight  per 
cent,  per  annum.  Thenote  was  due  the  SOthDecember,  1831. 
No  payment  was  made  on  it,  or  prolongation  of  payment 
obtained ;  it  lay  over  without  protest  until  the  27th  January, 
1836,  when  the  executory  proceedings  were  commenced  on 
the  mortgage. 

The  defendants  objected  to  paying  interest,  as  the  note 
was  not  protested,  or  any  demand  made  on  them  before  suit. 

The  district  judge  decreed  the  payment  of  interest  at  the 
rate  of  eight  per  ceriL  per  annum,  from  the  time  the  note 
became  due  until  paid.     The  defendants  appealed. 

Derbigny^y  for  the  plaintiffs. 

Deny,  contra. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  having  obtained  an  order  of  seizure  and  sale, 
of  .certain  property  mortgaged  to  the  bank,  to  secure  the 
payment  of  a  loan,  the  defendants  took  a  rule  on  them  to 
show  cause,  why  the  order  of  seizure  should  not  be  set  aside 
on  their  paying  the  sum  of  ten  thousand  dollars,  with  inter- 
est from-'ttie  day  the  same  was  issued.  The  court  dis- 
charged the  rule,  and  ordered  the  sheriff  to  proceed  on  the 
writ,  to  make  the  principal  sum,  with  interest,  at  eight  per 
cent,  from  the  30th  of  December,  1831,  when  the  debt  fell 
due  ;  and  the  defendants  have  appealed. 
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Eastbbit  DifT.      The  promissory  note,  the  payment  of  which  was  secured 

May,  1336.     by  the  mortgage  in  question,  contains  no  stipulation  for  inter- 

GOHMUDATSD   ^^     '^  ^^^  madc  payable  at  a  fixed  day  at  the  banking 

BAKK        house  of  the  plaintiffs,  nor  does  it  appear  that  the  note  was 

vouchbr'r  ajl  protested  for  non-payment,  nor  any  formal  demand  before 

Whenthepaiv  issuing  the  writ  of  seizure,  about  four  years  after  it  fell  due. 

cured  by  mortp  It  appeal's  to  US  dear,  therefore,  that  the  defendants  have 

Kn'J^Tn  de^  "^^  ^^^  P"^  >"  default  by  a  demand,  and  that  neither  the 

fkoit  by  a  dc-  note  nor  the  mortcfaffe  contain  any  provision  that  the  party 

Ruuid  or  protest  ^  .,,  ,         .  ,      .     .  .     n   .      j  . 

fornon-payment,  faiUug  to  comply  With  their  engagement  shall  be  deemed  to 
■SmilaUOT  "tiu2  ^  *°  defauh,  by  the  mere  act  of  their  failure,  according  to 
the  pwty  iiiiog  article  1905  of  the  Louisiana  Code.     If  the  defendants, 

to  eomply  with    ,         ^  ,       ,  ,  ^  ■         .  l 

the  agreement,  therefore,  be  bound  to  pay  mterest  from  the  time  the  note 
to  be  in  d^i^t  ^^^^  ^"^9  ^^  itkUBi  be  by  virtue  of  some  stipulation  contained 

Sfihu^nto  ^°  ^^^  ^^^  °^  mortgage. 

the  article  i(Ki5      By  that  act,  it  was  stipulated  that  the  defendants  mighi  at 

Code,  interest  the  time  the  note  should  fall  due,  prolong  the  payment  of 
^nded.^  ^^  ^"®  ^^^^  ^^^  ^^^  ^^^  another  year,  upon  the  payment  of  a 
Bat  where  it  discouot  for  that  period,  the  note  to  remain  in  possession  of 
tibe  "^mfl^nwe"  ^^®  hank,  and  the  payment  which  might  be  made  to  be 
that  the  debtor  credited  upon  it.  It  was  further  stipulated,  that  if  they  should 
pA:^ent^pa!it  f^i'  ^o  make  the  payment  of  one-half,  they  should  lose  the 
of  thq  no**»^|>y  advantage  of  prolonging  the  payment,  and  shall  be  subject 
eoaot  of  one  to  be  prosecuted  for  the  whole  sura  due  to  the  association, 
of  die  year,  to  ^  ^^11  principal  as  interest,  and  costs  due  and  incurred,  and 
mdoSiSure  to  ^  become  due  and  be  incurred,  "tant  en  capital  qu'en 
be  liable  for  die  intergt  et  frais  6chu,  et  faits  elk  6choir  et  k  faire." 
cipalf^'raLv^  This  clause  seems  to  contemplate  the  payment  of  interest 
3^*^'  2S  ^^  ^^^  defendants  failing  to  comply  with  the  stipulation  in 
was  bound  to  their  favor,  that  the  payment  of  one-half  might  be  proloDged 
S^thnethenote  for  another  year,  upon  their  paying  one-half  the  principal, 
wid^t  any  for^  ^^^  discount  ou  the  other  half  for  another  year ;  it  would  be 
mAi  demand.  a  forced  construction  of  this  contract,  which  should  enable 
to  ^banks'  S^***  ^^®  defendants  to  gain  any  advantage  from  their  own  failure, 
rate  of  interest  to  avail  (hcmselves  of  a  stipulation  in  their  favor.  They 
wiu'CTinfeired  Were  promised  a  delay  of  another  year,  for  one  half  the  debt, 
TOmadehTil!^-  ^^  ^^^  paymeUt  of  interest,  and  now  they  seek  to  avoid  the 
ference  to  the  payment  of  interest  altogether,  except  from  judicial  demand, 
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although  they  have  enjoyed  in  fact,  a  greater  indulgence  rartibh  Dist. 
than  was  promised  them  by  their  contract  with  the  bank.     «^fly,  i836. 
It  is  true  the  rate  of  interest  is  not  mentioned,  but  we  concur  tard  k  sLoifi' 
in  opinion  with  the  judge  of  the  District  Court,  that  the  con-       "™*^' 
tract  was  made  with  reference  to  the  charter  of  the  bank,        sbodm. 

!_•  i_      11  •    1^.1  .  charter,  and  irov- 

WhlCh  allows  eight  per  cent.  emed    by     the 

rate  of  interest 
fixed  tlierein. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


YARD   &   BLOIS^    SYNDICS   VS.    SRODES. 

APPEAL  PROM  THR  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT. 

Where  the  defendant  was  indebted  to  a  commercial  house,  and  executed 
two  notes  which  he  delivered,  not  in  full  liquidation  of  his  account,  but 
to  enable  the  house  to  raise  money  by  negotiating  them,  and  they  were 
jpaseed  to  his  credit ;  but  on  being  returned  protested,  he  is  charged  with 
their  amount  and  costs,  they  are  not  thereby  noyated,  and  may  be 
transferred  to  a  bandjide  holder,  as  evidence  of  an  existing  debt. 

This  is  an  action  by  the  holders  of  a  promissory  note, 
against  the  drawer,  executed  at  Louisville,  Kentucky,  May 
27,  1831,  payable  fifty  days  after  date,  to  the  order  of  John 
B.  Guthrie,  by  whom  it  was  endorsed  in  blank,  for  the  sum 
of  one  thousand  three  hundred  dollars.  The  plaintiffs  allege 
the  note  was  protested  in  Kentucky  for  non-paymenr,  and 
transferred  to  them ;  that  the  defendant  has  an  interest  of 
one-fourth  of  the  steamer  Mediterranean,  which  they  pray 
may  be  attached,  and  that  they  have  judgment  for  the 
amount  of  the  note  sued  on. 

The  defendant  by  his  attorney,  pleaded  a  general  denial  to 
the  .allegations  in  the  petition ;  admitted  the  execution  of  the 
note,  but  averred  that  it  was  drawn  by  him  solely  for  the 
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RAtTEBK  DisT.  accommodation  of  Shall,  Cantrel  &  Co.,  whose  names  are 
May,  iRd£.     endorsed  on  it :  that  no  consideration  whatever  was  received 


TA»  b  •u>i»'  ^y  ^™»  ^^^^  ^^  *^®  contrary,  said  firm  were  at  the  time,  and 

sTimicH       still  are  indebted  to  him.     That  said  note  was  taken  up  and 

tftt 
MODca.       paid  at  maturity  by  Shall,  Cantrel  &  Co.,  and  transferred 

after  it  became  due,  which  entitled  the  maker  to  all  the 

defences  and  equities  that  he  would  have,  if  it  were  in  the 

hands  of  the  original  payee.     He  prays  judgment  in  his 

favor,  and  costs. 

M'Kee,  Clark  &  Co.,  of  Pittsburg,  intervened  as  owners  of 
three-fourths  of  the  steamer  Mediterranean^  which  was 
attached,  alleging  that  the  defendant,  Srode^  had  a  legal  title 
only  to  the  other  fourth,  but  that  his  interest  was  incum- 
bered with  liens,  privileges,  &c.,  and  prayed  to  have  the 
boat  released. 

The  petition  of  intervention  was  excepted  to,  tod  oyer 
craved  of  the  titles  of  the  interveners,  and  the  documents 
showing  the  liens  and  claims  on  the  defendant's  interest  in 
said  steam-boat. 

A  witness  for  the  plaintiffs  states,  that  at  the  time  the 
note  sued  on  bears  date,  the  account  current  o(  Srodes,  with 
Shall,  Cantrel  &  Co.,  was  made  out,  and  Mr.  Shall  went 
from  Nashville  to  Louisville  to  settle.  That  said  account 
was  nearly  closed  by  two  notes  of  one  thousand  three  hun- 
dred dollars  each,  one  of  which  is  now  sued  on.  The  balance 
was  to  have  been  paid  in  cash,  but  it  was  not  done.  That 
said  Srodes  was  indebted  to  ShaU,  Cantrell  &  Co.,  when  the 
notes  in  question  were  given,  and  when  they  became  due. 
Witness  was  book-keeper  to  Shall,  Cantrel  &  Co.,  at  the 
time  of  the  transaction.  The  notes  were  negotiated  by 
Shall,  Cantrel  &  Co.,  with  Forsythe  &  Co.,  of  Louisville, 
and  when  they  became  due,  were  protested  for  non-payment, 
and  taken  up  by  the  former  firm.  The  one  in  suit  was 
afterwards  transferred  to  the  plaintifis. 

A  witness  for  the  defendant  says,  that  being  in  the  employ- 
ment of  the  latter,  he  called  on  Shall,  Cantrel  &  Co.  to 
make  a  settlement  between  captain  Srodes  and  them.  This 
was  in  the  year  1833,  and  that  they  furnished  him  with  the 


it 
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following  accounts,  marked  A  and  B.     Deponent  objected  EimRir  Dist. 
to  the  accounts,  as  not  allowing  sufficient  credits  to  the     '^^>  *^^' 
defendant.  takd  &  blois' 

4  STNinGS 

«  Messrs.  Srodes  &  Guthrie,  say  Mr.  Wm.  Srodes,  •«»»»• 

1831,  In  account  with  Shall,  Cantrel  &  Co.    '' 

July  2,         To  balance  per  account  rendered, $436  81  « 

1831,  CR. 

July  1 2,     By  sundry  credits,  amounting  in  all,  to. . .$1 ,376  01 

By  balance,.... ; $939  20 

B 

Messrs.  Srodes  &  Guthrie, 
1831,  In  account  with  Shall,  Cantrel  &  Co. 

July    2,        To  balance  per  account  rendered, $27172 

4,  "  sundries,  (specified) 144  31, 

26,  "  Our  acceptance  of  Porsythe  &T 

Co's.  draft,  to  take  up  your  note  ^   1 ,329  24 
of  $  1 300,  which  was  protested,  J 
Sept.    3,  "  Our  acceptance  of  Forsythe  &"1 

Co's.  draft,  to  take  up  your  note  ^    1,328  23 
of  $1300,  which  was  protested,  J 

$3,073  50 
CR. 

By  balance  due  W.  Srodes, $939  20 

**   your  two  notes, 2,600  00 

$3,539  20 

You  are  entitled  to  a  credit  of  four  hundred  and  sixty-five 
dollars  and  seventy  cents,  on  note  of  one  thousand  three 
hundred  dollars,  which  is  passed  to  Cantrel  &  Allen.'* 

The  district  judge,  before  whom  the  cause  was  tried,  on 
the  evidence  adduced  by  the  parties,  was  of  opinion  the 
plaintiffs  could  not  recover.  Judgment  of  non-fluit  was 
rendered,  from  which  the  plaintilSs  appealed.  / 

61 
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tUmBx  DiflT. 
May,  1806. 

TARD  &  BLOIS' 
•TVOICfi 


CarleUm  and  Lecketty  for  llie  plainliffs. 

1.  The  district  judge  erred  in  considering  this  note  as 
belonging  to  an  account  between  Srode^^,  and  Shall,  Cantrel 
&  Co.,  which  must  be  settled  by  a  suit  between  the  parties. 
There  is  no  evidence  to  this  eflect. 

2.  This  suit  is  instituted  on  the  note  itself,  independent  of 
any  account.  It  is  between  different  parties,  and  the  plain- 
tiffs have  nothing  to  do  with  accounts  and  transactions 
between  Srodes  and  Shall,  Cantrel  &  Co. 

3.  The  judgment  should  be  revei^d,  and  the  cause 
remanded  for  further  proceedings  and  final  judgment. 

/.  Slidellj  for  the  defendant. 

1.  The  accounts  of  Shall,  Canirel  &  Co.,  marked  A  and 
B,  show  that  defendant  was  debited  by  them  in  account  for 
the  acceptance  of  Forsythe  &  Co's  drafts,  drawn  to  provide 
for  this  note,  and  another  of  the  same  sum.  If  he  were  now 
made  liable  for  it,  he  would  be  made  to  pay  the  same  debt 
twice. 

2.  The  note  having  after  maturity  come  into  the  possession 
of  the  payees.  Shall,  Cantrel  &  Co.,  and  having  by  them  been 
charged  in  their  accounts,  which  appear  to  have  been  long 
and  complicated ;  they  could  not  have  sued  on  it  as  an  isola- 
ted transaction,  it  having  been  merged  in  the  general  atxount 
They  could  not  by  a  subsequent  transfer  to  plaintifis  give 
them  a  greater  right,  than  they  theniselves  possessed. 

3.  The  evidence  of  Spear,  one  of  the  witnesses  shows 
payment  of  the  balance  due  Shall,  Cantrel  &  Co.,  including 
the  two  notes  of  one  thousand  three  hundred  dollars  each. 


BtiUard  /.,  delivered  the  opinion  of  the  court 

The  plaintiffs  sue  as  holders  of  a  promissory  note,  subscribed 
by  the  defendant,  and  payable  to  the  order  of  one  Guthrie, 
and  endorsed  by  him.  The  defendant  admits  the  execution 
of  the  note,  but  avers  that  it  was  drawn  solely  for  the  accom- 
modation of  Shall,  Cantrel  Sl  Co.,  whose  names  are  upon  it ; 
that  no  consideration  was  received  for  the  same,  but  thai  on 


1 


OF  THE  STATE  OF  LOUISIANA.  488 

the  contrary,  that  house  was,  at  the  time  the  note  was  given,  Bastxhs  Di«r. 
and  yet  is  indebted  to  the  respondent^  in  a  large  amount ;     ^^^y*  ^^^- 
that  Shall,  Cantrel  &  Co.  took  up  the  note  at  its  maturity,  yakd  &  biais* 
and  that  it  was  not  transferred  to  the  plaintiffs,  until  long   ,    *^^^ 
after  it  was  due,  and  is  in  the  hands  of  the  plain tifis  subject       skodm. 
to  the  same  defences,  which  could  be  made  against  Shall, 
Cantrel  &  Co. 

The  plaintiffs  have  appealed  fron)  a  judgment,  dismissing 
their  petition,  with  costs. 

The  evidence  shows,  that  the  note  was  transferred  long 
after  it  was  due,  and  consequently,  any  equitable  or  legal 
defence,  of  which  the  defendant  might  avail  himself  as 
against  Shall,  Cantrel  &  Co.,  may  be  inquired  into  in  the 
present  suit. 

It  appears  that  the  defendant,  being  indebted  to  Shall, 
Cantrel  &  Co.  in  account  current,  gave  the  note  in  question, 
together  with  another  of  the  same  amount,  endorsed  by 
Guthrie,  not  in  full  liquidation  of  the  account,  but  to  enable 
them  to  raise  money  by  negotiating  them,  and  that  they 
were  negotiated  through  the  house  of  Forsythe  &  Co.,  at 
Louisville,  who  also  endorsed  them.  Not  being  paid  at 
maturity,  they  werB  protested  and  taken  up  by  Forsythe  &. 
Co.,  who  returned  the  notes  to  Shall,  Cantrel  &  Co.,  who 
reimbursed  to  the  former,  the  amount,  together  with  costs  of 
protest  and  damages.  Shall,  Cantrel  &  Co.  then  charged 
the  present  defendant  in  their  account,  with  the  amount  paid 
to  Forsythe  &  Co.,  and  credited  him  at  the  same  lime  with 
the  original  amount  of  the  two  notes.  The  note  in  contest 
in  this  suit,  was  afterwards  transferred  to  the  present 
plaintiffs. 

This  statement  of  facts  shows,  tliat  the  former  part  of  the 
defence,  to  wit :  that  the  note  was  given  without  considera- 
tion, and  merely  for  the  acconunodation  of  Shall,  Cantrel  & 
Co.,  is  not  sustained  by  the  evidence.  The  defendant  was 
really  indebted  to  that  house  at  the  time,  in  perhaps  a  larger 
sum,  and  if  he  had  paid  the  note,  he  would  have  been 
entitled  to  a  credit  for  that  amount  on  his  account.     The 
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Eimaif  DiiT.  Only  question,  therefore,  is,  whether  when  the  note  was 

•^y*  '^^'     taken  up  by  Forsythe  &  Co.,  and  remitted  to  that  house,  it 

TAMD  It  BUMS*  iost  its  charactcr  as  evidence  of  an  existing  debt,  and  merged 

■nraict      JQ  ijj^  account  current,  so  that  Shall,  Cantrel   and  Co. 

MODm.       could  not  have  maintained  an  action  on  it,  independently 

of  the  general  account  to  be  settled  between  them  and  the 

defendant. 

Where thede-      It  is  Said  that  as  soon  as  the  note  was  returned,  it  formed 

debtedtoToomI  nothing  more  than  an  item  in  the  account,  and  that  Shall, 

MS^''*ex^t3  Cantrel  &  Co.  could  not  transfer  a  part  of  that  account,  so 

two  notes  whieh  as  to  divide  their  action  against  the  defendant;   but  it  is 

not  ID  full  Uqail  obvious,  that  at  least  the  note  itself  formed  the  best,  and 

oouoLbutVoenl  P®''^*?®  cxclusive  evidence  in  support  of  that  item,  and  for 

•biethehouieto  that  purpose  at  least,  it  was  still  evidence  of  an  existing 

rtiae  money  by    .   ,  ,        --      ,  ,. , 

negociatinr  debt.  Buch  an  entry  did  not  amount  per  se  to  a  novation ; 
w^iliri£d*to  •'"^  'o  point  of  fact,  the  notes^  together  with  the  charges  of 
his  credit,  but  protest,  formed  the  item  on  the  debit  side  of  the  account, 

on  being  return-      ,  .,  ,  .         ot      i       •  i.      i       •  •      i 

ed  protested,  he  While  at  the  same  time  Srodes  is  credited  with  the  two  notes 
theirMSimint^  ^"  ^^®  Other  side ;  so  that  in  effect  he  is  charged  with  notb- 
noT'th  ^V  *"  ^^^  more  than  the  charges  of  protest  and  damages,  to  wit : 
vated,  uid  nuy  twenty-nine  dollars  and  twenty-four  cents  on  one  note,  and 

m  bond  juie  hoU  ^^^^^y^^S^^  ^^^^^^^  ^^^  twenty-three  cents  on  the  other; 
der,  as  evidenee  ^j^^  jf  i\^^i  accouut,  as  Stated,  had  been  finally  closed  and 

ot    au    existing  ^  '  "^ 

debt  receipted,  it  would  show  the  two  notes  still  outstanding,  and 

a  judgment  for  the  balance  of  that  account  would  not  bar 
an  action  on  the  two  notes. 

We  are,  therefore,  of  opinion,  that  the  note  sued  on,  is  by 
itself  evidence  of  a  debt  due,  and  was  still  susceptible  of 
being  transferred,  subject  to  any  offlets  to  which  it  would  be 
entitled  in  the  hands  of  the  transferors.  The  right  of  the 
plaintiffs  to  recover,  does  not  depend  upon  the  will  of  the 
transferors,  but  in  our  opinion,  they  ought  to  recover  the 
amount,  except  so  far  as  the  defendant  may  prove  it  has 
already  been  extinguished  by  payments,  compensation,  or  any 
just  credits.  But  the  evidence  does  not  enable  us  to  say  how 
much  is  really  due  upon  the  note,  and  the  case  must  be 
remanded. 
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1 1  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  EASTsmv  Oiar. 
judgment  of  the  District  Court  be  avoided  and  reversed,     "^^y*  '^^' 
that  the  case  be  reinstated,  and  remanded  for  a  new  trial ;  and  braduiawxtal 
that  the  defendant  and  appellee  pay  the  costs  of  the  appeal.       dickmit. 


\ 
/ 


BRADSHAW   ET   AL.   V8.    DICKSON. 
APPEAL  FROM  THB  OOUET  OP  THE   FXE8T  JUDICIAL   DMTEICT. 

The  act  of  the  territorial  legrifllature,  paoMd  22d  April,  1806,  requiring 
coorts  of  justice  to  stop  all  proceedings  against  members  of  the 
legislatorei  in  actual  attendance  on  legislative  duty,  and  claiming 
their  privilege,  is  not  repealed  or  superseded  by  the  adoption  of  the 
constitution  of  Louisiana. 

A  member  of  the  legislature  in  actual  attendance,  can  claim  lus  priyilege, 
and  stop  the  proceedings  in  a  trial  against  him  after  it  has  commenced ; 
and  a  refusal  to  allow  his  privilege  at  any  time  or  stage  of  the  cause,  is 
ground  for  reversal  of  the  judgment  against  him. 

This  is  an  action  by  the  holders  and  endorsees  of  a  pro- 
missory note  for  seven  hundred  and  twenty-nine  dollars  and 
forty  cents,  against  the  defendant  as  the  last  endorser.  The 
note  was  regularly  protested  for  non-payment  at  the  Branch 
Bank  of  the  United  States,  in  New-Orleans,  and  due  notice 
thereof  given  to  the  endorsers. 

The  defendant  pleaded  several  exceptions,  which  were 
overruled.  He  then  answered  to  the  merits,  and  pleaded 
various  matters  in  defence.  When  the  cause  was  on  trial, 
the  defendant's  counsel  moved  for  a  continuance,  on  the  fol- 
lowing grounds,  which  was  refused,  and  a  bill  of  exceptions 
taken  to  the  opinion  of  the  court. 

i*  Be  it  remembered,  that  on  the  trial  of  this  cause,  and 
after  the  counsel  for  the  plaintiffs  had  proceeded  in  opening 
the  case  to  the  jury,  the  defendant,  by  his  counsel,  moved 
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EAflfnu  DisT.  that  the  cause  be  continued,  on  the  ground  that  the  defend- 

Mny^  1836.     ant  was  a  member  of  the  house  of  representatives,  and  wu 

BBAMHAwirr^  <A^  1*^  QcUmI  attendance  of  the  sessions  of  the  legislature,  then 

OIG1UW9.      sitting.    The  court,  however,  overruled  the  objection,  though 

the  fact  as  stated  was  admitted  to  be  true;  to  which  decision 

the  defendant, '  by  iiis  counsel,  excepts,''  &c.    The  judge 

added : 

**  1.  The  claim  of  privilege  was  made  too  late. 

'*  2.  All  the  privileges  of  members  of  the  legislature  are 
fixed  by  the  constitution,  and  cannot  be  increased." 

The  act  of  the  legislative  council  of  the  territory  of  Orleans, 
passed  April  22d,  1806,  section  2,  provides,  that  '^  each  and 
every  court  of  this  territory  shall  cause  to  stop  and  cease  all 
proceedings  in  all  and  every  cause,  suit  or  action  before  them 
pending,  against  any  member  of  the  hgislative  cotmdl  or  bouse 
of  representatives,  during  their  aUendance  at  the  session  of  said 
legislature,  and  in  going  to  and  from  the  same.'' 

The  constitution  of  Louisiana,  adopted  in  1812,  article  S, 
.  section  20,  says :  *'  The  members  of  the  general  assembly 
shall  in  all  cases,  except  treason,  felony,  breach  of  surety  of 
the  peace,  be  privileged  from  arrest  during  their  attendance 
at  the  sessions  of  their  respective  houses,  and  in  gouig  to  or 
returning  from  the  same;  and  for  any  speech  or  debate  in 
either  house,  they  shall  not  be  questioned  in  any  other « 
place."      ^        ^ 

**  All  laws  now  in  force  in  this  territory,  not  inconsistent 
with  this  constitution,  'shall  continue  and  remain  in  full 
effect  until  repealed  by  the  legislature.  Ibid,  article  7, 
Schedukj  section  4. 

The  case  was  argued  and  decided  upon  the  foregoing 
faqts,  stated  in  the  bill  of  exceptions,  and  the  act  of  1806 
and  provisions  of  the  constitution. 

The  district  judge  proceeded  with  the  trial  to  judgment, 
which  was  rendered  against  the  defendant.     He  appealed. 

Jones,  for  the  plaintiffs. 

Schmidt,  contra. 
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Martin^  •/.,  delivered  the  opinion  of  the  court.  EASTKnii  Dwt. 

The  defendant  has  appealed  to  this  court,  and  claims  the     "^^^  ^^^f 
reversal  of  a  judgment  rendered  against  him,  on  the  ground  bhamhawbtal 
that  the  court  refused  to  suspend  proceedings  in  his  case  and       dickboh. 
allow  him  his  privilege,  he  being  at  the  time  of  the  trial  a 
member  of  the  legislature,  and  in  actual  attendance  in  the 
bouse  of  representatives. 

The  privilege  claimed  is  set  up  under  an  act  of  the 
territorial  legislature,  passed  in  1806.  1  Morcau^s  Digest,  648. 

The  District  Court  decided,  that  the  privileges  of  members 
of  the  general  assembly  are  fixed  by  the  constitution,  and 
that  the  application  in  this  case  came  too  late. 

It  is  clear  that  the  privilege  claimed,  and  secured  to  the  The  act  of  the 
members  of  the  legislature  by  the  constitution,  cannot  be  SiSure*p«»rd 
changed.  But  that  which  is  now  demanded  was  created  by  April  aa,  isoe, 
a  law  which  was  enacted  long  anterior,  but,  it  is  believed,  is  ofjusdce  to  stop 
not  repugnant  to  the  constitution,  and  which  the  convention  a^inrtSe^bSS 
has  declared  shall  remain  in  full    force  and  effect  until  pttheiegisiatupe 

,-,,,.,.  -       .  in  actual  attend- 

repealed  by  the  legislative  authority.  ance  on  le^sia-^ 

It  appears  to  us  that,  although  the  District  Court  was  not  ciafmili^*^'  thdi 
informed  of  the  character  of  the  defendant,  and  of  his  ^''*^^' "  "** 
attendance  in  the  house  of  representatives,  until  after  the  peraeded  by  the 
plaintiff  had  proceeded  to  open  his  case,  even  then  all  Jonstitution  of 
proceedings  ought  to  have  been  suspended,  and  the  trial  put  '-<>»"««»• 
off  or  stopped. 

The  members  of  the  legislature  enjoy,  in  common  with  ^^^  Te^dSto 
their  constituents,  the  right  of  attending  personally  to  their  in  actual  attend- 
suits  in  court.  It  would  be  equally  inconvenient  to  them,  as  ^^'  ^vSege, 
it  would  be  injurious  to  the  public  service,  if  the  members  and  stop  the  pro- 

•'  r  »  ceedinr  in  a  tn-  \ 

were  compelled  to  leave  the  houses  in  which  they  are  sitting,  ai. against  him, 
and  in  actual  attendance,  to  go  to  court  and  claim  their  menced,  and^a 
privilege,  or  attend  the  trial  of  their  suits.  The  law  has,  hig*'^)yJ^'''J 
therefore,  made  it  the  duty  of  every  court,  to  cause  all  any  time  orlta^ 
the  proceedings  in  suits  in  which  members  of  the  legisla-  groundsl^re^ 
ture,  in  actual  attendance,  are  parties,  or  are  concerned,  JiS^entLainrt 
to  cease  while  their  time  is  employed  in  the  service  of  the  »»"»• 
public. 
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Bantkbit  Dirr.      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

jfgy,  1836.     judgment  of  the  District  Court  be  annulled,  avoided  and 

poToRAA       reversed,  the  verdict  set  aside,  and  the  cause  remanded  for  a 

TATL01I.       ^^^  ^^^^^ »  ^^^  plaintiffs  and  appellees  paying  the  costs  of  the 

appeal. 


POTDRAS  ve.   TAYLOR. 

APPEAL  FROM  THE  COURT  OF  THE  FOURTH  JUDICIAL  DISTRICT,  THE  JVDOK 

THEREOF  PREfllDIMG. 

The  hein  sacceed  to  all  the  rights  of  the  ancestor,  and  among  other  rights 
devolTing  upon  them,  is  that  of  soing  and  compelling  a  compliance  with 
the  intentions  of  the  ancestor,  as  expressed  in  his  last  will  and  testament 

So,  where  the  testator  proyided  in  his  will,  that  his  slaves  should  be  sold 
,  with,  and  as  attached  to  the  plantations  on  whith  they  were  found  at 
his  death,  and  the  purchaser  under  the  conditions  of  the  will  was  about 
to  alienate  them  separately :  Held,  that  the  heir  can  maintain  an  action 
in  behalf  of  the  slaves,  to  prevent  their  sale,  in  violation  of  the  conditions 
of  the  will,  and  compel  a  compliance  with  the  inteniioru  of  the  testator, 
as  expressed  therein. 

This  is  an  action  by  the  heir,  to  compel  a  compliance  with 
the  last  will  and  testament  of  his  ancestor. 

The  plaintiff  alleges,  that  by  his  last  will  and  testament, 
dated  April  16,  1822,  the  late  Julien  Poydras,  of  the  parish 
of  Pointe  Coup6e,  directed  that  all  the  slaves  he  should  leave 
at  his  death,  be  considered  as  attached  to  one  or  the  other  of 
his  plantations,  and  be  sold  with  them,  the  purchaser  thereof 
obligating  himself,  his  heirs  and  assigns,  to  liberate  all  the 
said  slaves  at  his  own  expense,  twenty-five  years  after  the 
said  sale ;  to  take  care  of  such  as  should  arrive  at  the  age  of 
sixty  years,  give  them  an  annual  allowance  of  twenty-five 


V8, 
TATLOB. 
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dollars,  aad  not  require  any  manual  labor  from  them.     The  Eastbu  Dist. 
plaintiff  further  alleges,  that  Julien  Poydras  died  in  1824;     J>fgy,  i836. 
that  his  plantations  and  slaves  were  sold  under  the  conditions       potdbas 
of  his  will,  in  1825,  and  that  one  of  said  plantations,  with  the 
slaves  attached  to  it,  was  sold  by  the  testamentary  executors, 
to  one  Charles  Stewart,  who  sold  it  to  Barrow,  and  the  latter, 
by  public  act  dated  in  March,  1831,  sold  it  to  William 
Taylor,  the  present  defendant,  with  the  conditions  expressed 
in  the  will  of  Poydras,  recited  and  contained  in  said  act,  and 
the  purchaser  bound  himself  to  comply  therewith ;  but  that 
the  said  defendant,  in  violation  of  his  obligation,  has  sold 
several  of  said  slaves,  (whose  names  are  specified,)  to  differ- 
ent purchasers,  separate  and  apart  from  the  plantations  to 
which  they  were  attached.     He  therefore  alleges,  that  as 
one  of  the  heirs  ot  the  late  J.  Poydras,  he  is  a  party  concerned 
under  a  clause  of  said  will,  which  not  only  authorises,  but 
solicits  the  assistance  of  all  humane  persons,  in  behalf  pf 
said  Btaiu  /tiers,  whose  privileges  and  rights  are  thus  viola- 
ted ;  wherefore  he  prays,  that  the  defendant,  and  the  persons 
to  whom  he  sold  the  negroes  in  question,  be  cited,  and  that 
said  sales  be  rescinded,  the  statu  W^eri  restored  to  the  planta- 
tions Arom  whence  they  were  taken,  and  that  the  defendant 
be  enjoined  from  selling  them,  except  according  to  the 
dispositions  and  conditions  of  the  will,  &c. 

The  defendant  excepted  to  the  right  of  the  plaintiff  to 
maintain  this  action  as  heir  of  his  ancestor,  in  behalf  of  said 
slaves,  or  in  any  manner,  and  prayed  to  be  dismissed  with 
his  costs  allowed. 

The  case  was  tried  on  this  issue  before  the  court.  The 
district  judge  who  presided  at  the  trial,  being  of  opinion  the 
plaintiff  had  not  shown  such  an  interest  in  the  matter  as 
would  entitle  him  to  maintain  the  action,  the  exception  was 
sustained,  and  judgment  rendered  thereon  in  favor  of  the 
defendant;  from  which  the  plaintiff  appealed. 

L,  Janiny  for  the  plaintiff  and  appellant. 

Mazureauy  for  the  plaintifl^  made  a  written  argument  in  this^ 
and  the  case  of  the  same  plaintiff  against  Madam  Mouraip. 

62 
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KAfiTKiuf  DiKT. .    MUchellj  for  the  defendant,  denied  the  right  of  the  plaintiff 
May,  1836.     to  maintain  this  action,  and  contended  that  the  judgment  of 
poTDBAs       the  District  Court  was  correct,  in  sustaining  the  defendant's 
exception  to  the  right  of  action. 

2.  A  slave  for  years  or  statu  liberie  can  only  appear  in  court 
to  claim  his  freedom,  or  the  protection  of  the  laws,  when  an 
attempt  is  made  to  carry  him  out  of  the  state.  The  only 
contract  he  can  make,  is  that  ^elating  to  his  freedom  or 
emancipation.  Lomtiana  Code,  articles  174,  177  amd  194. 
4  Martmy  Jf.  S, 

3.  In  testamentary  dispositions,  impossible  conditions,  or 
conditions  contra  bonos  tnoree^  are  null  and  void.  Linagkma 
Code,  1506,  2026. 

Martiny  /.,  delivered  the  opinion  of  the  courL 

The  petition  states,  that  sundry  slaves  mentioned  therein, 
were  part  and  parcel  of  the  estate  of  the  late  Julien  Poydras, 
deceased,  the  ancestor  of  the  plaintiff,  who  in  his  last  will 
and  testament  directed  that  all  his  slaves  should  be  con- 
sidered as  attached  to  such  of  his  plantations  on  which  they 
were  respectively  employed,  and  that  they  should  be  sold 
with  such  plantation,  under  the  special  condition  that  they 
should  likewise  be  set  free  at  a  certain  age  and  after  a  certain 
period,  with  the  privilege  of  remaining  (hereon,  and  being 
supported  and  allowed  a  fixed  sum  or  annual  compensation, 
free  from  labor. 

That  one  of  the  defendants  acquired  the  slaves  named  in 
the  petition  by  purchase  under  these  conditions  and  restric- 
tions, who,  in  violation  of  them,  has  sold  and  conveyed  them 
separately  and  apart  from  the  plantation  to  which  they  were 
attached,  to  other  purchasers. 

The  object  of  the  present  suit  is,  to  maintain  the  conditions 
and  requirements  of  the  will,  and  to  have  the  sale  of  the 
executor  to  the  present  defendant  and  vendee  cancelled  and 
annulled,  for  a  violation  of  its  conditions. 

The  capacity  of  the  plaintiff,  who  is  one  of  the  heirs  of  the 
late  Julien  Poydras,  to  maintain  this  action,  and  see  that  the 
will  of  his  ancestor  be  faithfhlly  executed,  was  denied  ;  an 
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exception  to  this  effect  was  put  in  by  defendant,  and  sustained  Eastkhh  Diut. 
by  the  court.    The  plainUff  appealed,  '^"^^  ^^^^' 

It  is  true,  the  plaintiff  and  appellant  declares  himself  the  potdras 
protector  of  the  slaves  in  question,  whose  rights  or  privileges  taitlob. 
under  the  will  are  endangered.  It  is  also  clear,  that  neither 
any  of  the  slaves  themselves,  nor  any  other  person  as  a 
prochain  amij  could  institute  a  suit  for  their  sole  and  imme- 
diate benefit.  But  i\^e  executors  of  the  deceased  owner  of 
these  slaves,  if  they  were  not  functi  officHsy  and  his  heir  since 
the  expiration  of  the  office  of  the  executors,  have  the 
undoubted  right  to  interpose  and  prevent  a  violation  of  the 
testator's  intentions  as  expressed  in  his  will,  and  to  demand 
a  specific  performance  of  the  conditions  of  the  sale  made  in 
conforinity  to  it.  The  heir  can  compel,  either  the  payment 
of  damages  for  its  violation,  or  claim  the  rescission  of  the 
sale  for  a  breach  of  the  conditions  under  which  it  was  made. 
The  plaintiff,  as  heir,  possesses  this  right,  which  is  not 
impaired  by  the  avowal  that  the  object  for  which  this  right 
is  exercised,  is  to  protect  and  carry  into  effect  the  benevolent  ceed^o^au"Sie 
intentions  of  his  ancestor.  "ghu    of    the 

The  right  being  indivisible,  it  is  no  legal  objection  to  its  among  '  other 
exercise  that  all  the  heirs  have  not  joined  in  this  action.  "^^  tib^J**!! 

It  has  been  also  objected  by  the  counsel  for  the  defendant,  that  of  suing  and 

couDelliiic       a 

that  the  condition  of  the  will  of  the  late  Julien  Poydras  is  compliance  with 
illegal,  null  and  void,  and  that  no  breach  of  such  an  instru-  ^  I^^^rtor'as 
ment  can  be  made  the  basis  of  an  action.     This  obieclion  f^tprewed  in  his 

.     last  will  and  tes- 

goes  to  the  right  of  the  plaintiff  to  recover,  and  not  to  his  tament 
capacity  to  sue ;  which  is  the  only  question  involved  in  this     ^®»  ^'^^i^ 
case.    The  heirs  succeed  to  all  the  rights  of  the  ancestor ;  in  his  viu,  that 
among  which  is  their  duty  to  see  his  intenitonSy  as  expressed  be'soW  with  and 
in  his  last  will  and  testament,  faithfully  executed  and  carried  »■  attached  to  the 

•'  plantations      on 

into  effect.  which  they  were 

In  the  present  case,  the  value  of  the  succession  of  the  ^^^  1^^  the 
ancestor  of  the  plaintiff  has  been  much  lessened  and  dimi-  RJ*^**^!*;'^^^ 
nished  by  the  conditions  under  which  it  was  sold.     The  the   win,    was 

•    ^  ^      jr  aL      i_    •       •  J    u      .1         1     •  J'     •       .•        about  to  alienate 

interest  of  the  heirs  is  concerned  by  the  obvious  diminution  them  separately: 
of  the  price,  in  a  sale  to  which,  by  the  will  under  considera-  fl^  ™   . 
tion,  very  onerous  and  burdensome  conditions  were  annexed.  <atn  an  action  in 
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EAtnmv  DitT.  They  may  certainly  avail  themselves  of  the  breach  of  these 

■*^»  ^*^'     conditions^  to  preserve  and  protect  the  intention  of    the 

MTOBAs       testator  and  the  objects  of  his  benevolence,  when  by  the  very 

xourIih.      '^^^  ^^  ^^^  diminution  of  price,  at  the  sale  of  his  succession, 

behalf  of   the  they  parted  with  a  very  valuable  consideration. 

dsTes,    to   pre* 
▼eat  their  ade, 

in  Tioiation^of  j^  jg^  therefore,  ordered,  adjudged  and  decreed,  that  the 
of  the  viu,  and  judgment  of  the  District  Court  be  annulled,  avoided  and 
n^nM  with^the  reversed,  the  defendant's  exception  overruled,  and  the  case 
numtiau  of  the  remanded  for  further  proceedings ;  the  appellee  paying  the 

presied  therein.  COStS  of  the  appeal. 


POTDRAS  V8.   MOURAIN. 

AFFBAL  FAOM  TBB  COUET   OF  TBS  FOUETH  JUDICIAL  DISTEICT,  TBB    JUDGE 

OF  THE  aXCOMD   FEBBIDIMG. 

The  heir  who  aucceeda  to  the  righta  of  hia  anceator,  may,  after  the  execnton 
are  diacharged,  enforce  the  proviaiona  of  the  anceator'a  will,  and  aee  that 
hie  intentiona'are  carried  into  effect  a^ainat  purchaaera;  although  the 
heir  haa  no  other  intereat  in  the  matter. 

So  where  the  teatator  provided  in  hia  will,  that  hia  alavea,  after  hia  death, 
ahonld  be  kept  on  ai»d  attached  to  the  plantationa  on  which  they  were 
employed,  and  that  the  pmchaaer  ahould  be  reqaired  to  aet  them  fiee 
after  twenty-fiye  yeara,  and  emancipate  and  aopport,  without  labor,  and 
give  an  annual  atipend  to  auch  aa  were  aizty  yeara  old,  &c. :  Helrf,  that 
the  purohaaer  could  npt  alienate  auch  alayea  apart  from  tho  plantation, 
and  waa  bound  to  comply  with  the  conditiona  and  proviaiona  of  the  will 

This  is  an  action  by  the  heir,  as  protector  of  certain  slaves, 
and  to  have  executed  his  ancestor's  will,  in  relation  thereto. 

Julien  Poydras  departed  this  life  in  the  year  1824,  having 
two  years  previously  made  a  will,  containing,  among  others, 
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the  following  dispositions :  ^^Les  ventes  de  mes  habitations  kibtbrk  Dist. 
sous  le  rapport  des  esclaves  de  I'un  et  de  Pautre  sexe  qui  >^fly»  »m6. 
m'appartiennent  et  qui  en  dependent,  et  tous  mes  esclaves  potsbas 
doivent  6tre  regard6s  comme  attaches  h,  l*une  d'elles,  seront  nomiAiir. 
annoncees  devoir  6tre  faltes  et  seront  en  ej9et  consenties  avec 
I'obligation  qui  sera  impos6e  aux  acqu6reurs  de  ces  m^mes  • 
habitations,  leurs  h^ritiers  ou  ayans-cause,  et  avec  I'obliga- 
tion qu'ils  contracteront  fornnellenient  d'aflfranchir  de  tous  les 
liens  de  I'esclavage  tous  les  esclaves  de  Pun  et  de  Pautre  sexe 
qui  seront  vendu  avec  ces  mdraes  habitations,  mdmes  les 
enfans  n6s  ou  h,  naltre,  de  sexe  f)§minine  faisant  partie  de  ces 
rofimes  ventes,  et  ce  aprfes  jouissance  non-interrompue  de 
vingt-cinq  ans  de  ces  m6mes  esclaves,  k  compter  du  jour  de 
la  vente;  et  tous  les  esclaves  faisant  partie  de  ces  m6mes 
esclaves  qui,  k  P6poque  de  vingt-cinq  ans  r^volus  n'auraient 
pas  atteint  P&ge  voulu  par  la  loi  pour  leur  affranchissement 
l^gal,  seront  tenus  de  travailler  pour  et  au  profit  des  dits 
aoqu6reurs,  leurs  h6ritiers  ou  ayans-cause,  jusqu'au  moment 
d'etre  parvenus  k  P^ge  l^gal  pour  pouvoir  ^tre  libres,  comme 
aussi  les  dits  acqu6reurs  de  ces  m^mes  habitations  pour  eux 
ou  leurs  h^ritiers  ou  ayans-cause,  s'obligeront  de  soigner  et 
traiter  avec  humanity,  et  de  conserver  sur  ces  m6mes  habi- 
tations, sans  obligation  de  travail,  tous  les  esclaves  de  Pun  et 
de  Pautre  sexe  faisant  partie  de  ceux  qu'ils  auront  acquis  de 
ma  succession  et  qui  auront  atteint  avec  evidence  P&ge  de 
soixante  ans;  et  m6me  de  leur  donner  k  chacun  d'eux  vingt- 
cinq  piastres  par  an  pour  leur  existence  et  soulagement  de 
leur  vieillesse.  Ces  conditions  sont  de  rigueur,  et  toute 
personne  au  nom  de  Phumanit§,  et  particuli^rement  les 
officiers  public  dans  P6tat,  sont  par  moi  autorisgs  et  appell^s 
k  les  faire  ex^cuter  et  respecter." 

Madam  Mourain  is  the  owner  of  a  plantation  and  a  number 
of  slaves,  purchased  at  the  public  auction  of  the  estate  of  the 
late  Mr.  Foydras,  which  sale  was  made  in  conformity  to  the 
clauses  and  conditions  of  the  will. 

In  January  last,  Madam  Mourain  advertised  for  public 
sale,  tlie  plantation  in  three  different  lots,  and  the  slaves 
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Bamseii  Dm.  separately,  except  children,  who  were  to  be  sold  with  tiieir 
**^yt  **^-    mothers. 
poTOMAt  Benjamiu  Poydras  de  Lalande,  styling  himself  the  protector 

MoviiAiji.      ^f  ^  number  of  slaves,  filed  a  petition  and  order  for  injunction, 
in  which  he  states : 

**  That  as  one  of  the  heirs  of  the  late  Julien  Poydras,  Eleq., 
deceased,  his  uncle,  and  out  of  respect  for  his  memory,  your 
petitioner  finds  himself  in  duty  bound,  since  the  executors  of 
the  said  Julien  Poydras  have  been  duly  discharged,  to  see 
certain  clauses  of  the  last  will  and  testament  of  said  Julien 
Poydras,  in  favor  of  all  his  slaves,  faithfully  executed. 

*'  Your  petitioner  therefore  further  shows,  that  one  of  the 
clauses  aforesaid,  expressly  ordains,  that  *  the  slaves  of  the 
testator  shall  be  sold  with  the  several  plantations  to  which 
said  slaves  respectively  belong,  and  that  the  purchasers,  their 
heirs  and  assigns,  shall  be  formally  bound  to  set  free  all  the 
slaves  of  both  sexes  that  shall  be  scid  with  the  aforesaid 
plantations,  after  an  uninterruptod  possession  of  twenty-five 
years  from  the  day  of  sale ;  and  all  the  slaves  belonging  to 
the  said  plantations,  who  at  the  expiration  of  twenty»five 
years  should  not  have  arrived  at  the  age  prescribed  by  law 
to  be  set  free,  shall  be  bound  to  work  for  the  benefit  of  the 
said  purchasers,  their  heirs  and  assigns,  till  they  have 
attained  the  lawful  age  to  be  set  free.' 

*^  And  your  petitioner  further  shows,  that  another  clause 
of  said  last  will  and  testament  expressly  ordains,  that  *  the 
said  purchasers  of  the  said  plantations  shall  bind  themselves, 
their  heirs  and  assigns,  to  take  care  of,  {naigner^)  and  to  treat 
with  humanity,  and  to  keep  {conserver)  on  the  aforesaid 
plantations,  without  being  bound  to  work,  all  the  slaves  of 
both  sexes,  making  part  of  those  acquired  by  said  purchasers, 
and  who  shall  have  arrived  at  the  age  of  sixty  years ;  and 
are  to  pay  annually  to  each  of  them  twenty-five  dollars  a 
year,  for  their  living  and  existence,  and  to  alleviate  their  old 
age:  those  conditions  must  be  rigorously  executed.'  As  the 
whole  will  more  fully  appear  by  jlhe  said  last  will  and  testa- 
ment, an  authentic  copy  of  which  is  hereto  annexed  for  a 
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greater  certainty,  and  which  your  petitioner  prays  to  be  BArrEnir  Dirp. 
permitted  to  refer  to.  -^"y*  '*^' 

*'Your  petitioner  further  shows,  that  in  the  year  1825,  poydbas 
Madam  widow  Pierre  Charles  Mourain,  residing  in  this  mmtuan. 
parish,  now  in  the  kingdom  of  Prance,  and  represented  here 
by  her  agent,  Peter  G.  Mourain,  Esq.,  residing  in  said  parish, 
became  the  purchaser  of  the  plantation  and  slaves  thereto 
belonging,  situated  in  this  parish,  on  the  river  Mississippi, 
where  the  late  Julien  Poydras  died,  as  it  appears  by  the 
proets  verbal  of  adjudication  of  the  Court  of  Probates,  and  a 
notarial  act  made  in  accordance  with  the  clauses  of  the  will 
aforesaid. 

"Your  petitioner  further  shows,  that  notwithstanding  the 
above  said  clauses  and  conditions,  the  said  widow  Mourain, 
through  her  agent,  has  wrongfully  advertised  publicly  for 
sale  at  public  auction,  the  one-half  of  the  said  plantation,  in 
three  different  parts,  and  forty-one  or  forty«two  of  the  slaves 
which  belong  to  the  said  plantation,  and  which  according  to 
public  notice,  are  to  be  sold  individually,  and  separated  from 
the  said  plantation. 

"  Your  petitioner  further  shows,  that  unless  protected  by 
the  authority  of  this  honorable  court,  the  slaves  aforesaid, 
in  open  and  unjust  violation  of  the  conditions  subscribed  to 
by  the  said  widow  Mourain,  in  the  proc^  verbal  of  adjudica- 
tion, and  the  notarial  bill  of  sale  aforesaid,  shall  be  to  their 
great  prejudice,  separated  from  the  plantation  aforesaid,  and 
from  each  other,  contrary  to  the  will  of  the  said  Julien 
Poydras,  and  thereby  his  benevolent  and  humane  intentions 
be  defeated,  to  the  great  injury  of  the  aforesaid  slaves. 

"  Wherefore  your  petitioner,  in  his  aforesaid  quality,  and 
with  the  view  of  protecting  the  aforesaid  slaves,  prays  for  an 
injunction  to  restrain  the  defendant  from  proceeding  in  said 
sale.'* 

The  defendant  pleaded  an  exception  to  the  plaintiff's 
capacity  and  right  to  sue  in  this  case. 

She  also  pleaded  to  the  merits,  and  denied  that  the  plaintiff 
or  the  slaves  themselves  had  any  right  to  sue  and  maintain 
this  action.     She  avers,  that  she  had  a  right  to  sell  the 
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BiiTiRK  Dirr.  plantation  and  slaves  as  she  was  about  to  do ;  that  the  will 

Jtfytf,  1836.    of  the  late  Julien  Poydras,  relative  to  his  lands  and  slaves,  has 

roTBftAt       been  already  decided  upon  and  determined  by  the  Supreme 

Court,  in  the  case  Moosa  v8.  AUain,  4  Marimy  JV*.  S.,  99, 

in  which  the  plaintiff  was  either  a  party  or  interested  therein, 

and  that  the  decision  is  in  favor  of  the  right  of  the  owners  of 

the  slaves,  to  sell  them  separately  from  the  plantation.     She 

'  prays  that  the  plaintiff's  petition  be  rejected,  &c. 

The  district  judge  who  presided,  overruled  the  exception, 
and  maintained  the  right  in  the  plaintiff  to  sue.  On  the 
merits,  judgment  was  rendered  in  favor  of  the  plaintiff,  and 
the  injunction  was  made  perpetual.  The  defendant  appealed. 

L.  /ontfi,  for  the  plaintiff. 

MazureaUy  on  the  same  side. 

1.  It  will  be  seen  by  reference  to  the  record,  that  both  the 
defendant  and  plaintiff  are  heirs  of  Julien  Poydras ;  that 
both  of  them  are  parties  to  the  sale  under  which  the  defendant 
purchased  the  plantation  and  slaves  in  question,  and  that  the 
plaintiff  appears  not  only  for  himself,  but  as  the  attorney  in 
fact  of  all  the  other  co-heirs. 

2.  The  deed  of  sale  under  which  the  defendant  purchased, 
refers  to  the  will  of  the  ancestor,  and  incorporates  its  provi- 
sions, terms  and  conditions  in  relation  to  the  slaves,  which 
are  accepted  and  promised  to  be  performed  by  the  purchaser. 

3.  The  plaintiff  sues  as  heir  of  the  late  Julien  Poydras, 
and  claims  the  right  to  have  his  last  will  and  testament 
executed.  He  is  one  of  those  to  whom  the  succession 
belonged  in  virtue  of  said  will,  and  has  an  interest  and 
right  to  have  the  will  carried  into  effect.' 

4.  The  plaintiff,  in  his  own  behalf  and  for  his  co-heirs, 
has  a  direct  interest  in  this  matter,  for  being  sold  under  the 
conditions  of  the  will,  the  succession  of  their  ancestor  brought 
a  much  less  price  than  it  otherwise  would. 

5.  The  plaintiff  ivould  have  had  a  right  to  institute  this 
suit,  if  he  were  a  total  stranger.     The  testator,  in  his  will. 
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calls  on  all  persons  in  the  name  of  humanity,  and  particularly  Eastcrk  Dist. 
the  officers  of  the  state,  to  see  that  his  will  is  executed.  ^^!f>  i^^- 

6.  The  testator  had  a  right  to  dispose  of  his  slaves  as  he 
did.  There  is  nothing  in  the  provisions  of  his  will,  or  the  ^- 
terms  and  conditions  of  the  sale  of  the  slaves  under  it,  which 
derogates  from  the  force  of  laws,  made  for  ijie  preservation  of 
public  order  and  good  morals,  nor  any  thing  required  in 
contravention  of  prohibitory  laws. 

7.  The  case  of  Moosa  t$.  Allain,  cited  4>y  the  defendant, 
in  support  of  the  right  to  sell  the  slaves  separately,  has  no 
application  to  this  case.  Whatever  might  have  been  the 
rights  of  the  slave  who  was  plaintiff  in  that  case,  the  positive 
provisions  of  the  will,  and  the  contract  of  sale,  must  be 
enforced  in  the  present  case. 

8.  It  has  been  contended,  that  by  the  Roman  law,  slaves 
could  not  be  attached  to  the  soil,  and  the  Code  of  Justinian, 
book  11,  title  47,  was  cited  in  support  of  this  position.  It 
proves  the  very  reverse  of  the  proposition.  See  id  law  of  the 
47th  titk.  The  7th  law  of  the  same  title,  coi\tains  an  express 
prohibition  to  separate  slaves  from  the  lands  to  which  they 
are  attached. 

9.  It  is  further  added,  that  every  thing  which  restricts 
the  right  of  property,  must  be  strictly  construed.  What  does 
this  new  principle  apply  to  ?  Had  not  Mr.  Poydras,  and  his 
heirs  after  him,  the  right  of  disposing  of  their  property  as  they 
pleased  ?  They  had  the  right  to  free  all  the  slaves,  as  soon 
as  the  laws  would  permit,  and  provide  for  their  future 
condition. 

jmtchell,  for  the  defendant. 

Two  questions  are  presented  in  this  case : 

Ist.  Can  the  slaves,  either  by  Poydras,  or  in  their  own 

names,  stand  in  judgment  in  this  form  of  action  ? 

Sd.  Supposing  they  have  a  right  to  be  heard,  does  the 

dispositions  of  the  will  of  the  late  Mr.  Poydras,  authorise 

this  court  to  pronounce  such  a  judgment  as  the  plaintiflf 

asks? 

63 
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Easteav  Dm.  I.  As  it  is  not  pretended,  that  the  individuals  for  whose 
■^^y*  ^^^-  alleged  benefit  this  suit  is  instituted,  claim  to  appear  ag 
fOTSRAs  freemen,  I  shall  take  the  mo^t  favorable  supposition  the  case 
admits,  and  look  upon  them  as  staiu  tiberi. 

The  statu  Uber  has  no  positive  unconditional  right,  bat 
rather  an  expectancy,  entirely  conditional,  and  eventual. 
He  may  never  arrive  at  the  age  required  by  law  for  his 
emancipation. 

If  we  except  his  right  to  stand  in  judgment,  when  the 
period  arrives  at  which  he  may  claim  his  freedom,  a  limited, 
and  recently  granted  right  of  inheriting  and  having  the  pro- 
perty bequeathed,  preserved  by  a  curator,  and  perhaps  bis 
right  to  apply  for  the  aid  of  the  courts,  if  an  attempt  be  made 
to  remove  him  from  the  state,  before  the  period  at  which  he 
may  claim  his  freedom,  he  differs  in  nothing  from  the  slave. 
Like  him  he  is  subject  to  the  will  and  control  of  his  roaster. 
If  the  staiu  Uber  commit  an  offence,  the  master  is  liable,  the 
same  as  the  master  of  the  slave ;  and  I  am  by  no  means 
prepared  to  admit,  that  the  eventual  freeman  would  not  for- 
feit his  claim  by  the  commission  of  a  crime,  even  though  it 
were  not  of  a  heinous  grade. 

Slaves  for  a  time  a  statu  UbeHj  are  those  who  have  acquired 
the  right  of  being  free  at  a  time  to  come,  or  on  a  condition 
which  is  not  fulfilled,  or  on  a  certain  event  which  has  not 
happened,  but  who  in  the  mean  time  remain  in  a  state  of 
slavery.  Louisiana  Code^  art.  37.  In  this  situation  they 
have  no  right  to  appear  in  court,  except  when  the  privileges 
expressly  granted  them  by  law.     7  Martiny  JV*.  S.  S50. 

Having  shown  that  a  statu  liber  has  no  right  that  can 

authorise  him  to  appear  in  this  action,  if  a  slave  for  life  could 

not  appear,  I  will  now  inquire  how  fiBir  the  court  is  autho- 

.  rised  to  sit  and  listen  to  a  slave,  setting  up  such  or  similar 

pretensions. 

If  a  testator  had  directed  by  his  will,  that  the  future 
masters  of  his  slaves  should  not  punish  them,  and  that  in 
case  such  masters  should  chastise  a.  slave,  the  slave  should 
thereupon  be  entitled  to  his  freedom,  could  the  slave  be  heard 
in  court,  to  support  his  pretensions  ?    I  think  not. 
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If  he  had  appoioteS  the  hours  of  work  and  rest  for  the  Eabtuui  Diit. 
slaves,  could  the  slaves  have  the  aid  of  the  codrte  ?     I  think     ^^y*  ^^- 

ttOL  FOTDaAB 

IMA 

If  he  had  directed  that  such  slaves  as  he  might  own  at  Moumiur. 
his  death,  should  be  sold  with  his  plantations,  and  that 
neither  they  nor  their  offipring  should  ever  be  separated, 
by  the  future  owners,  from  the  lands  or  plantations,  and  that 
said  slaves  were  by  the  will  authorised  to  stand  in  judgment, 
and  claim  the  aid  of  the  courts  to  enforce  the  disposition  of 
ihe  will,  would  such  disposition  avail  and  enable  the  slaves 
io  sue  ?     I  think  not. 

If  the  testator  bequeathed  twenty-five  dollars  a  year  to 
certain  slaves,  can  they  appear  in  court  to  claim  the  bequest  ? 
I  think  not.  It  may  be  a  natural,  or  moral,  but  it  is  not  a 
legal  obligation,  which  they  can  enforce  in  a  court  of  justice. 
Loumana  Codty  art.  1751. 

,No  slaves  shall  be  parties  to  a  suit  in  civil  matters,  either 
as  plaintiffs  or  defendants.    Acts  of  1806,  page  158,  stc.  16. 

He  (the  slave)  cannot  be  a  party  in  any  civil  action,  either 
•as  plaintiff  or  defendant,  except  when  he  has  to  claim  or 
prove  his  freedom.     CvoU  Code^  page  40,  art.,  18. 

A  slave  is  one  who  is  in  the  power  of  his  master,  and  who 
belongs  to  him  in  such  a  manner,  that  the  master  may  sell 
him,  dispose  of  his  person,  his  industry,  and  his  labor,  and 
who  can  do  nothing,  possess  nothing,  nor  acquire  any  thing, 
but  what  n^ust  belong  to  his  master.  Civil  Code,  page  10, 
art.  13. 

The  rules  prescribing  the  police  and  conduct  to  be  observed 
with  respect  to  slaves,  in  this  state,  and  the  punishment  of 
their  crimes  and  offences,  are  fixed  by  special  laws  of  the 
legislature.     LouiriaiM  Code,  art.  172. 

The  slave  is  entirely  subject  to  the  will  of  his  master,  who 
.nay  correct  and  chastise  him,  though  not  with  unusual  rigor, 
or  so  as  to  maim  or  mutilate  him,  or  to  expose  him  to  the 
danger  of  the  loss  of  life,  or  to  cause  his  death.     Ibid,,  173. 

He  (the  slave)  cannot  be  a  party  to  any  civil  action,  either 
as  plaintiff  or  defendant,  except  when  he  bos  to  claim  or 
prove  his  freedom.     Ibid,,  .177.     - 
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KAvruur  Din.       Slaves  cannot  sue,  either  as  platntifls  or  defeodaolSy  exoepi 
.ffay,  183ft.     1^  relates  to  their  freedom.     Code  of  Pradke^  mrL  lOS. 
poTDBAs  Individuals  cannot  by  their  conventions,  derogate  from  tbe 

MouBAiH.      f^rce  of  laws  made  for  the  preservation  of  public  order,  or 
good  rooEals.     Loumana  Coie^  orf.  1 1. 

Whatever  is  done  in  contravention  of  a  prohibilory  law,  is 
void,  although  the  nullity  be  not  formally  direcied.  AU., 
art  IS. 

I  presume  it  cannot  be  denied,  that  the  slave  could  not 
appear  in  court,  to  enforce  the  diepoeition  of  a  will,  directing 
he  should  always  remain  on  a  certain  plantation ;  and  i( 
appears  to  rae  equally  clear,  that  a  bUHu  Uber  cannot. 

II.  This  question  has  been  already  decided  by  this  coun, 
in  the  case  of  Mooea  vs.  Attain,  reported  4  Martin^  JV*.  S.  99. 

If  I  he  will  of  tbe  testator  was,  that  tbe  staves  were  never 
to  be  removed  from  the  plantations,  it  most  lie  fouMi  ia  its 
dispositions.  I  confess  1  caonot  6nd  it  in  tbe  words,  (he 
expression  of  the  will,  now  contencled  for. 

In  tlie  first  branch,  the  testator  directs  ttie  manner  io 
which  his  property  shall  be  sold;  thai  is,  a  plaotatioo aad the 
slaves  attached  to  i(,  together.  He  says :  ^  Ibe  sale  d  mj 
plantations,  as  respects  the  slaves  of  both  sexes  belonging  to 
me,  and  held  by  me,  and  all  my  slaves  are  to  be. looked  upon 
as  attached  to  one  of  them,  shall  be  announced  to  be  made,'* 
&c.  He  then,  in  the  next  disposition,  directs,  Ibat  the  sales 
shall  be  nruide  with  the  obligation,  which  the  purchasers 
shall  contract,  or  enter  into,  to  free  the  slaves,  which  shall  he 
sold  with  the  plantations,  after  an  uninterrupted  enjoyment 
of  twenty-five  years  from  the  date  of  the  sale. 

A  subsequent  clause  of  the  will,  which  I  shall  presently 
consider,  directs  what  is  to  be  done  (still,  I  tinderstand,  at  the 
expiration  of  twenty-five  years)  with  those  slaves,  who  have 
evidently  attained  the  age  of  sixty  years. 

Now,  to  my  apprehension,  the  words  of  the  will  jufl( 
quoted,  are  perfectly  plain :  the  services  of  all  tbe  slaveS) 
where  the  owner  pleases,  are  to  be  uninterruptedly  enjoyed, 
during  tweqty-ifive  years. 
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Nay,  more,  I  avow  myself  unaMe  to  discover  (hat  theEAs^rfiUN  Uibt. 
dispoeitioD  of  the  will,  as  qtioCed  by  the  gentleman  in  his    "^^y*  ^^^- 
petition,  differs  in  any  manner  from  ray  understanding  of  it.         totdr^s 

The  district  judge,  who  delivered  an  opinion  in  this  case,  j^odr^xk 
gave  to  the  will  a  construction,  totally  different  from  what  I 
can  find  the  instrument  to  authorise.  I  trust  I  will  not  be 
deemed  invidious,  if  I  take  a  brief  review  of  his  opinion.  Be 
this  as  it  may,  I  believe  it  my  duty  to  do  so,  and  I  shall  not 
evade  it. 

Madam  Mourain  in  her  answer,  uses  the  following  words  : 
'*  Neither  Benjamin  Poydras  de  Lalande,  as  protector,  &c., 
nor  the  slave?  themselves,  have  any  right  to  mainti^in  this 
action."  Yet  the  judge  say's :  "  It  is  not  pretended  that  the 
dispositions  of  the  will,  with  reference  to  the  slaves,  contain 
any  thing,  either  against  the  positive  laws  of  the  land,  or 
contra  hcnes  mares/* 

The  other  clause  of  the  will  which  I  have  undertaken  to 
examine,  is  in  the  following  words : 

^*  Comme  aussi  les  dits  acqu^reurs  de  ces  m^raes  habita- 
tions pour  eux  ou  leurs  h6ritiers  ou  ayans-cause,  s^obligeront 
de  soigner  et  traiter  avec  humanity,  et  de  conserver  sur  ces 
m^mes  habitations,  sans  oUigation  de  travail^  tons  les 
esclaves  de  Pun  et  de  Pautre  sexe  faisant  partie  de  ceux 
qii'ils  auront  acquis  de  ma  succession,  etqui  auront  atteint 
avec  evidence  I'&ge  de  soixante  ans,''  &c. 

This  may  possibly  be  looked  upon  as  a  kind  of  emancipa- 
tion of  such  slaves  as  at  the  expiration  of  twenty-five  years 
from  the  sale,  should  evidently  have  attained  the  age  of 
sixty  yeai-s. 

It  is  beKeved  that  nature  emancipates  most  slaves,  or  at 
any  rate  deprives  them  of  the  capacity  of  doing  much  labor, 
at  the  age  of  sixty  years.  The  master,  therefore,  will  be 
bound  by  the  duties  of  humanity,  as  he  is  by  the  law,  to 
support  them  without  work.  Even  when  a  slave  has  been 
emancipated,  and  becomes  infirm  from  old  age  or  otherwise, 
the  law  has  made  it  the  duty  of  the  late  master^  to  provide 
for  him.  jJds  of  1806,  pages  150,  152,  sections  2,  3  and  4. 
•Sets  of  1807,  page  86,  section  5.     The  will  of  Mr.  Poydras, 
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Eactuw  Dtrr.  therefore,  directs  little  more  for  this  class  of  slaves,  than  is 
•^^^  '^^'     directed  by  law ;  perhaps,  in  fact,  it  directs  less. 
roTDDAs  It  appears  to  me  I  have  shown, 

MouBAiH.  I*  That  the  individuals,  on  whose  behalf  it  is  alleged 

this  suit  is  instituted,  have  no  right  to  stand  in  judgment ; 
and, 

2.  That  the  only  fair  construction  which  can  be  given  to 
the  will  of  the  late  Mr.  Poydras,  is  that  none  of  its  dieqiKMi- 
tions,  by  which  he  contemplated  the  amelioration  of  the 
situation  of  his  slaves,  were  by  him  directed  to  take  place 
before  the  expiration  of  twenty*five  years  from  the  day  of  the 
sale  of  his  estate. 

JUartm  /.,  delivered  the  opinion  of  the  court. 

The  will  of  the  late  Julien  Poydras,  of  the  parish  oi 
Pointe  Coup6e,  directs  that  all  his  slaves  at  his  death,  are  to 
be  considered  as  attached  to  his  several  plantations,  on  which 
they  had.  been  and  were  employed,  and  that  his  executors 
be  required  to  sell  them  with,  and  as  attached  to  the  planta- 
tions on  which  they  were  situated,  the  vendee  to  come  under 
the  further  obligation  of  freeing  them  at  a  certain  period, 
and  that  the  slaves  thus  emancipated,  who  may  evidently  be 
of  the  age  of  sixty  years  and  upwards,  have  the  immunity 
or  privilege  of  remaining  thereon,  and  to  be  supported 
without  labor  being  required  from  them,  with  an  annual 
stipend  in  money  also  allowed,  &c. 

The  defendant  purchased  from  the  executors,  one  of  the 
plantations  of  the  deceased,  with  a  large  number  of  slaires 
attached  thereto,  and  by  the  terms  expressed  in  the  act  of 
sale,,  subscribed  to  the  conditions  imposed  by  the  wilL 

In  contempt  of  the  obligation  thus  contracted,  the  defendant 
attempted  to  sell  forty-two  of  those  slaves,  separately  and 
apart  from  the  plantation.  The  executors  of  the  late  J. 
Poydras  having  been  discharged  from  their  trust,  and  being 
JmcH  officnsy  the  present  suit  was  instituted  by  the  plaintiff 
as  one  of  the  heirs  of  the  testator,  who  in  that  capacity 
sought  to  have  the  will  carried  into  effect,  by  compelling  a 
compliance  with  its  provisions,  and  the  strict  j)erformance  of 
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the  contract  and  sale  made  under  it.     He  obtained  a  provi-  EArreBir  Dist. 
sional  injunction  in  the  first  instance,  to  stay  the  sale  the     *^gy,  i836. 
defendant  was  about  to  make,  of  the  slaves  in  question.  potbrab 

The  defendant  excepted  to  the  capacity  and  right  of  the  mouraiit. 
plaintiff,  to  sue  and  maintain  this  action.  The  exception 
was,  however,  overruled  by  the  judge  presiding,  and  an 
answer  put  in  to  the  merits,  in  which  the  defendant  asserted 
her  right  to  sell  the  slaves,  separately  and  apart  from  the 
plantation,  alleging  that  the  terms  and  conditions  of  the 
will,  which  were  sought  to  be  specifically  enforced,  were 
null  and  void.  The  injunction  was  made  perpetual,  and 
the  defendant  appealed. 

An  exception  to  the  present  plaintifiTs  capacity  to  institute  The  heir  who 
a  suit  of  this  kind,  was  pleaded  in  another  case,  relating  to  rights  of  his  an- 
a  number  of  these  slaves,  under  the  will  of  the  late  Julien  ^i^eexeeuton 
Poydras,  and  sustained  by  the  judge  of  the  district,  then  "*  ^^''uJ^^'^ 
presiding.  On  appeal,  this  court  reversed  the  decision  of  the  visions  of  the  an- 
judge  a  fuo,  overruled  the  exception,  and  maintained  the  aee  ihat  his  ill- 
plaintiff's  right  of  action.  See  case  of  Poydras  vs.  Taylor,  ^^"^^^J^t, 
fust  decided^  ante.  488.  again*  pupch*. 

sen  *     althoQfrh 

The  plaintiff,  after  stating  his  heirship,  declares  he  acts^as  the  heir  has  no 
the  protector  of  the  humble  beings,  who,  like  himself,  were  2^^^"^^'*  *'' 
the  objects  of  his  ancestor's  benevolence. 

It  was  urged  with  much  zeal,  in  the  argument  at  the  bar, 
that  neither  the  slaves  nor  any  person  for  them,  could  stand 
in  judgment  to  prevent  their  being  sold.  In  the  case  of  the 
present  plaintiff  against  Taylor,  just  decided,  and  referred  to 
above,  this  court  was  of  opinion,  that  after  the  executors 
were  discharged,  the  heir  had  an  undoubted  right,  as  having 
succeeded  to  all  the  rights  and  actions  of  the  ancestor,  to 
require  the  specific  performance  of  the  terms  and  conditions 
of  a  sale  of  part  of  the  estate,  made  by  the  executors,  or  to  • 
demand  damages  for  its  non-performance,  or  to  claim  its 
rescission  for  a  breach  of  its  terms  and  conditions ;  that  this 
right  of  the  plaintiff  was  not  impaired  by  an  avowal  that 
his  object  was  to  see  the  will  of  his  ancestor  rigorously 
complied  with. 


5U4 


CASE8  IN  THE  SUPREME  COURT 


KaSTKRN    Ullil 

Moif,  1836. 

FOTDR4S 
MOUBAIR. 


We  have  no  reason  io  be  dissatisfied  with  the  opinion  we 
then  expressed,  and  conclude  that  the  first  judge  did  not  err 
in  overruling  the  exception  in  this  case. 

On  the  merits,  the  defendant  claims  the  right  to  sell  these 
slaves  .singly,  separately  and  apart  from  the  plancalioo, 
under  the  authority  of  ap  adjudged  case,  Moasa  vs.  Mlmm^ 
4  Mwrtkoy  Jf.  &,  99. 

This  was  the  case  of  one  of  the  slaves  of  the  late  Julien 
Poydras,  vfho  complained  of  his  removal  from  the  |dantatioD 
to  which  he  was  attached,  and  with  which  he  had  been  sold 
at  the  sale  of  the  estate.  This  court  then  expressed  the 
opinion  that  the  will  secured  to  the  plaintiff  the  faculty  <rf 
staying  and  being  supported  on  the  plantation  to  which  be 
belonged,  and  to  be  emancipated  on  arriving  at  the  age  of 
sixty  years ;  but  that  the  purchaser  of  these  slaves  had^  until 
their  emancipation,  the  right  to  their  labor  wherever  he 
chooses  to  require  it. 

The  right  of  the  purchaser  in  that  case,  was  considered 
merely  in  regard  to  the  then  plaintiff,  who  was  himself  a 
slave.  He  could  vindicate  no  right  in  a  court  of  justice, 
except  his  claim  to  freedom,  or  some  matter  relating  thereto. 
The  rights  of  the  purchaser  in  that  case,  who  had  the  slave 
in  possession,  in  relation  to  his  vendor  or  any  person  exercisiDg 
the  rights  of  his^vendor,  were  not  considered ;  they  could  not 
be  in  that  case. 

.  Admitting  that  the  present  plaintiff  could  not  successfully 
complain  and  interfere,  if  the  defendant  in  the  present  case 
employed  the  slaves  in  question  off  the .  plantation  with 
which  they  were- sold,  and  to  which  they  were  attached,  it 
would  not  necessarily  follow  that  he  could  not  resist  the 
defendant's  attempt  to  adl  them  singly,  separately  and  apart 
from  the  plantation.  Such  a  sale  would  detach  them  from 
the  plantation,  to  which  the  will  and  the  sale  made  in  con- 
formity to  it,  by  the  executor  of  the  testator  and  the  ancestor 
of  the  plaintiff,  require  they  should  remain  and  continue 
attached.  As  long  as  the  defendant,  who  is  the  vendee  of 
the  executors '  under  the  will,  continues  (o  be  the  owner  of 
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bolli   the   plantation  and  the  slaves,  the  exercise  of  the  Eavtbiut  Diiit. 
plaintiff's  right  to  have 'the  condition  of  the  sale  specifically     .M^^y,  i836» 
performed  or   executed,  remains  unimpaired  ;    but  if  the       totdhas 
defendant  t  sells  the  plantation  to  three  several  owners,  and      moukIin. 
the  forty-two  slaves  thereon  to  as  many  others,  then  the     So,  where  the 
exercise  of  the  plaintiff's  right  in  requiring  the  provisions  of  iTuri^Juiat 
the  will  to  be  carried  into  execution,  will  become  extremely  ylJ^J^*^ 
difficult,  burdensome  and  precarious.  be  kept  on  and 

The  defendant  will  no  longer  have  it  in  her  power  speci-  pianuUons  on 
fically  to  comply  with  the  conditions  of  the  sale.  The  ^m^^^S 
obligation  (o  support  the  old  emancipated  negroes  will  not  that  the  pnreha- 
attach  on  the  vendees  of  the  land  as  a  servitude.  It  is  a  onired  to  aet 
servitude  which  is  essentially  due  to  an  estate.  Srenty^^yMw 

The  vendees  of  the  slaves,  without  notice,  will  be  under  u^d  emaneipate 
no  obligation  to  comply  with  the  terms  and  conditions  of  the  without  laborl 
sale  under  which  their  vendor  acquired  them.  Mi^aSpend'to 

The  exercise  of  the  right  of  the  plaintiff,  will  then  be  so  ««>*  ••  ^«^ 
burdensome,  difficult  and  precarious  that  the  right  itself  will  bo. :  Beid,  that 
become  almost  worthless.  ^^  i?otlte 

Justice  requires  that  the  defendant  should  not  be  permitted  ■**  ■"®'*  ■*'^"» 

,        ,  •  apait   from  the 

to  disregard  the  obligation  she  has  solemnly  contracted.  piantaUon,  and 

But  it  is  urged  that  the  terms  and  conditions  of  the  will,  ^mpiTwTtfa the 

which  are  now  sought  to  be  enforced,  are  null  and  void,  as  «»»<»tion8    and 

^  .  '  '  provinons  of  the 

destructive  of  the  absolute  power  which  sound  policy  and  the  will. 
laws  of  the  land  require  the  master  should  exercise  over  his 
slaves. 

So  far  as  regards  the  slaves,  the  power  of  the  master  is 
indeed  absolute.  The  slave  cannot  resist,  or  be  beard  if  he 
complain  of  the  abuse  of  this, power ;  but  in  relatioato  other 
persons,  nothing  prevents  the  master  from  being  compelled 
or  coerced  to  comply  with  his  engagements  as  vendee,  which 
he  contracted  when  be  acquired  his  slave. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

64 
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RAmmv'Diirr. 
Man^  1836. 


BomiBfti.JiirD 


90VLB.    f.    D.    A.  <•  « 

V,.    ^  BOT8DERE   8i  GOULE,  f.  p.  C.   V9.   CITIZENS'  BANK. 

CmmiVl'  BAHK. 

ArFIAL   FROM   THB  COUBT  OF  THE   FIRST  JUDICIAL  DIBTBIOT. 

Where  stockholdera  hare  subwribed  and  complied  with  all  the  requiiementi 
of  the  charter,  they  are  thereby  entitled  to  all  the  rights  of  stockholden, 
which  cannot  be  di?eeted  by  amendatory  acts  of  the  legisiaiare,  accepted 
only  by  the  president  and  directors  of  the  institution. 

The  acceptance  of  an  amended  charter  by  the  president  and  directon, 
which  excludes  a  class  of  stockholders  who  are  colored  persons,  when 
the  original  charter  giyes  no  authority  to  the  board  to  obtain  such  a 
modification,  does  not  operate  a  forfeiture  of  their  stoclc,  or  divest  them 
of  their  rights  as  stockholders. 

If  an  act  amendatory  of  the  original  charter  of  a  bank,  inyolves  the 
destruction  of  a  yested  right,  or  impairs  an  obligation,  it  will  be  declired 
to  be  unconstitutional  and  yoid. 

This  is  an  action  in  which  the  plaintifis,  who  are  free 
people  of  color,  claim  the  right  and  privilege  of  being 
stockholders  in  the  **  Citizens'  Bank  of  Louisiana.'* 

The  rights  and  privileges  claimed  by  the  plaintiffs,  are 
denied  by  the  bank,  on  the  ground,  that  by  a  proom  to  an 
act,  amendatory  of  the  original  charter,  passed  the  S(Hh 
January,  18S6,  it  is  provided  ^^ihai  no  person  or  persons  who 
are  not^rM  wAtte  citizens  of  the  United  States,  and  domicilia- 
ted in  the  state  of  Louisiana,  ihaH  btj  either  dire.ctly  or  indi- 
rectly, owner  of  any  part  of  the  capital  stock  of  said  compaoy." 

That  the  plaintiffs  being  persons  of  color  were  expresdy 
excluded  by  the  provisions  of  the  amendatory  act  above 
referred  to ;  an4  that  no  section  or  clause  of  said  act  shoald 
go  into  operation,  until  the  whole  was  accepted. 

The  defendants  submit  to  the  court,  whether,  under  the 
provisions  of  this  act,  they  can  extend  to  the  plaintiffi  the 
rights,  provisions  and  immunities  of  stockholders  in  said 
bank? 


1 
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The  facts  and  evidence  of  the  case  shbw,  that  the  Citizens'  BAwnmxt  Uir. 
Bank  of  Louisiana,  was  incorporated  by  legislative  act,  dated    *^yt  i>36. 
the  Ist  April,  1833.    The  third  section  describes  who  may  .BonuKutAim 
become  subscribers,  viz :    "  all  persons  who  shall  be  in  good  *^^";^.  *  ^  ^ 
faith  the  owners  and  possessors  of  real  property  within  this  «««■»'  ■a*». 
state."   Under  this  section  the  plaintiffs,  who  are  free  persons   '    ' 
of  color,  were  permitted  to  subscribe,  one  lor  two  hundred 
shares,  or  twenty  thousand  dollars,  and  the  other  for  one 
hundred  and  fifty  shares,  or  fifteen  thousand  dollars,  to  secure 
which,  according  to  the  provisions  of  the  charter,  they  both 
mortgaged  large  property  situated  in  the  state,  in  August 
and  September,  1834.     ^ 

In  1836,  to  enable  the  bank  to  procure  its  capital  stock, 
the  legislature  passed  the  amendatory  act,  pledging  the  faith 
of  the  state  as  security  for  the  loan  of  the  bank  capital;  and 
at  the  same  time,  provide  in  section  third,  ''that  for  the 
guarantee  of  the  bonds  to  be  emitted  by  the  state,  in  favor 
of  the  Citizens'  Bank,  &c.,  and  for  which  the  state  pledges 
its  faith,  aU  the  securUies  granted  by  the  act  of  incorporation  of 
said  bank,  and  especially  by  the  third  and  fourth  sections  of 
said  act,  to  the  holders  of  its  bonds,  are  hereby  transferred  to 
the  state,  &c." 

On  this  evidence  the  cause  was  submitted  to  the  district 
judge,  who  decided  that  the  plaintiffs  should  be  recognized 
and  admitted  to  be  stockholders  of  the  Citizens'  Bank. 
Judgment  being  in  favor  of  the  plaintiffs,  the  defendants 
appealed. 


jamm  and  RoseUuSy  for  the  plaintiffs. 

1.  It  is  admitted  by  the  pleadings  and  statement  of  facts, 
that  the  pfaintiffs  possessed  all  the  qualities  required  by  the 
third  section  of-  the  original  charter,  for  becoming  stockhold- 
ers, that  they  complied  with  all  the  requisitions  of  the  original 
charter,  and  were  actually  stockholders  in  the  bank,  when 
the  law  of  30th  January,  1836,  was  passed,  by  which  the 
charier  of  the  bank  was  amended.  They  were  consequently 
parties  to  a  conlracty  their  interest  in  which  could  not  be 
affected  by  any  subsequent  law  of  the  legislature. 
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E4immir  Dur.      2.  The  eighth  secUon  of  the  Rfnended  aci  of  1836,  con (81  OS 

A^a^r  1836.     hq  forfeiture  of  these  rights    and  interests,  nor  does  it : 

BoiADBUKAini    Ist.  Bccause  the  words  are  in  the  future ;   2d.  Because  the 

"*'^%^"^'  *"  French  text  can  admit  of  none  but  a  future  or  prospective 

viTisuiB*  BAMK.  constructiou,  even  if  the.Englijsh  were  doubtful ;  Sd.  Because 

even  if  the  construction*  were  doubtful,  the  general  rule  is, 
that  laws  cannot  have  a  retroactive  effect;  4th.  Because 
even  if  the  legislature  had  the  power  to  destroy  vested  rights, 
courts  can  never  suppose  their  intention  to  be  such,  unless 
expressed  in  such  language  as  to  admit  of  no  doubt ;  5th. 
Because  the  clause  on  which  defendants  rely,  is  inserted 
immediately  after  those  provisions  which  treat  of  the  new 
subscriptions. 

S,  The  amendments  have  never  been  accepted  by  the 
stockholders,  and  although  the  president  and  directors  are 
the  agents  of  the  stockholders  for  administering  their  aflfaifF, 
it  can  never  be  maintained,  that  these  agents  have  the  power 
of  niaking  such  contracts,  as  will  totally  destroy  the  rights  of 
their  constituents,  ^d  abandon  their  property  without  any 
consideration  whatever. 

Jtforp/iy,  for  the  defendants. 

1.  The  proviso  contained  in  the  eighth  section  of  the 
amendments  to  the  original  charter,  excludes  plaintiffs,  in 
as  much  as  it  provides  that  they  shall  not  be  owners  of  am/ 
part  of  the  capital  stock  of  the  Citizens'  Bank. 

2.  The  amendments  have  been  accepted  in  the  only  way 
in  which  they  could  be  accepted,  i.  e.  by  the  president  and 
directors  of  the  bank,  as  required  by  the  law,  making  these 
amendments. 

3.  The  plaintiffs  cannot  contend,  that  the  amendments 
have  not  been  properly  accepted,  when  they  claim  a  [mrtici- 
pation  in  the  privileges  and  benefits  resulting  from  said 
amendments,  without  which  the  charter  would  have  been  a 
dead  letter  up  to  this  day,  and  the  stock  merely  nominal. 

4.  The-legislatAire  have  the  right  to  dissolve  or  modify  a 
corporation  legally  established,  when  they  deem  it  necessary 
or  convenient  to  the  public  interest.     La.  Code^  article  438. 
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Bfdlard,  /.,  delivered  Ihe  opinion  of  the  court.  KAHTEmr  Didt. 

The   plaintiflby  f.  p.  c,  allege  that  they  were  original     »>toy»  »836- 
subscribers  and  stockholders  of  the  Citizens'  Bank  of  Liou-    hoi»i>xkk  ahd 
isiana ;    that  they  executed  their  mortgages,  which  were  ^^''  *a«.'  ^'  ** 
duly  accepted,  in  conformity  with  the  charier,  and  they  cmMHi'BAH*. 
thereby  became  enlitled  to  all  the  advantages,  privileges  and 
immunities  conferred  by  the  charter  on  stockholders;    but 
they  complain  that  the  president  and  directors  refuse  to 
consider  them  as  stockholders,  or  to  allow  them  to  act  as 
such,  or  to  dispose  of  their  stock,  or  to  accord  to  them  the 
privileges  to  which  they  are  entitled. 

The  defendants  admit  all  the  facts  and  allegations  set 
forth  in  the  petition,  but  aver,  that  when  the  faith  of  the 
state  was  pledged  for  the  security  of  the  capital  of  said  bank, 
it  was  expressly  provided,  that  no  person  or  persons,  not 
being  a  free  white  citizen  of  the  United  States,  and  domi- 
ciliated in  the  state,  should  be  directly  or  indirectly  owner  of 
any  part  of  the  capital  stock  of  the 'company,  and  that  no 
part,  sentence  or  clause  of  the  act  granting  the  faith  of  the 
state,  should  go  into  operation,  until  the  whole  should  be 
accepted.  They  therefore  submit  the  question,  whether  they 
can  extend  to  the  plaintiffs,  who  are  free  persons  of  color, 
the  rights,  privileges  and  immunities  of  stockholders,  without 
a  violation  of  the  express  conditions  under  which  the  faith  of 
the  state  was  granted. 

It  appears  to  us  clear,  that  previously  to  the  act  of  the  where  stock- 
legislature,  amendatory  of  the  charter,  and  pledging  the  JlS^**^  *"^ 
faith  of  the  state,  the  plaintiffs  had  fully  complied  with  all  complied  with 
the  requirements  of  law,  to  constitute  them  stockholders,  ments  cf^^Sie 
They  were  thereby  entitled  to  all  the  rights  of  stockholders ;  S^Jr'^ttS 
they  might  sell  their  stock  or  pledge  it  for  a  loan,  according  to  aU  the  r^to 
to  the  provisions  of  the  charter.  Their  right  was  fully  vested,  which  cnmoThe 
But  it  has  been  argued  that  until  the  money  was  procure^,  ^^SSorr'^aeto 
in  consequence  of  the  pledge  of  the  faith  of  the  state,  the  ^  ^  legiiu- 
right  of  the  plaintiffs  was  nominal,  and  could  not  be  enjoyed,  onij'hythepre- 
aud  that  the  legislature  had  a  right  to  impose  such  condi-  tonoOl^lu^ 
ttoiis  as  it  thought  proper,  and  that  the  condition  contained  tution. 
in  the  la:5t  act,  docs  not  violate  a  vested  right.     A  right  may 
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EAsraw  UisT.  exist,  although  its  free  enjoyment  may  be  suspended  or 
May^  1936.     impeded.     If  the  plaintifis  have  forfeited  or  lost  their  privi- 
BoisDBRK  AHD   ^^8^  ^*  stocskhoUers,  it  must  be  either  by  their  own  acts  or 
souLB,  f.  p.  e.  consent,  or  by  operation  of  law. 

ciTisBHs*^A]nc  The  acceptance  of  the  amended  charter  by  the  president 
The  Moept-  and  directors,  cannot  be  considered  as  producing  that  eflfect, 
mended  ehtrter  bccauso  by  the  charter,  no  authority  is  given  to  the  board  to 
iiU***  Ji^tSl  obtain  such  a  modification  as  to  exclude  a  part  of  the 
^^  ?rtS^*  ^"P"*^'^  stockholders ;  and  it  does  not  appear  that  the  charter, 
holders,  who  are  as  amended,  has  ever  been  subraiUed  to  the  stockholders. 
whS^rorigt  We  are,  therefore,  of  opinion,  that  tlje  plaintiffs  have  not  by 

S?  t!ithS4f*''to  ^^^'"^  consent,  lost  their  privilege. 

the  hoard  to  oh-      It  only  remains  to  inquire,  whether  the  act  of  the  legislature 
difiiMiion,  doe^  amending  the  charter,  and  pledging  the  faith  pf  the  state, 
f^eitau?*^  of  ^^%^^  to  be  so  construed  as  to  operate  the  disfranchisement 
their  stoek,  or  of  the  plaintiffs.     That  act  first  declares,  that  in  order  to 
their  rivfat*  at  facilitate  the  Citizens'  Bank  in  the  negotiation  of  the  loan  of 
stoekhoidert.      twelve  millions,  the  faith  of  the  state  is  pledged  for  the  secu- 
rity of  said  sum,  and  it  provides  for  issuing  the  bonds  of  the 
state.     The  third  section  declares,  that  *^  for  the  guarantee 
of  the  bonds,  to  be  emitted  by  the  state,  in  favor  of  the  Citi- 
zens' Bank,  and  of  the  interest  thereof,  and  for  which  the 
state  pledges  its  faith,  all  the  securities  granted  by  the  act  of 
incorporation  of  said  bank,  and  especially  by  the  third  and 
fourth  sections  of  said  act  to  the  holders  of  its  bonds,  are 
hereby  transferred  to  the  state,  and  the  holders  of  the  bonds 
which  may  be  issued  in  virtue  of  this  act."    The  securities 
here  spoken  of,  as  provided  by  the  third  and  fourth  secUons 
of  the  original  charter,  are  the  mortgages  given  by  the  stock- 
holders;   so  that  the  mortgages  given  by  the   plaintiff, 
among  other  stockholders,  are  declared  to  accrue  to  the 
benefit  of  the  state,  and  of  the  holders  of  its  bonds ;  and  form 
in  fact  a  part  of  the  security  upon  which  the  loan  is  to  be 
obtained  from  foreign  capitalists. 

The  eighth  section  of  the  amendatory  act,  provides  for 
opening  books  of  subscription  to  complete  the  capital  stock, 
and  a  proviso  to  that  section  has  created  the  present  contro- 
versy.    That  proviso  is  in  the  following   words,  "that  no 
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person  or  persons,  who  nre  not  free  white  citizens  of  the  EnrrciiN  Diat. 
Uniled  Sutes,  and  domicihated  in  the  state  of  Louisiana,     -^'".v.  t^s*** 
shall  be  either  directly  or  indirectly  owners  of  any  part  of  koiadbrk  and 
the  capital  stock  of  said  company."  goulb,  f.  p.  c 

If  this  clause  be  susceptible  of  two  interpretations,  we  citisxhs'bahk. 
consider  ourselves  bound  to  give  it  that  which  would,  not  ro^datoryofthe 
involve  the  destruction  of  a  vested  right,  the  impairing  of  an  opiginai  charter 
obligation,  because  if  such  were  its  clear  import,  we  should  voivcs  the'  dc- 
be  compelled  to  say  that  it  is  imconstitutional,  and  void,  verted^righ^  or 
Thar  the  legislature  did  not  intend  to  destroy  any  of  the  imipwrH  an  obii- 
mortgages  previously   given  by  subscribers,  is  quite  clear,  be  desiared  to 
because  they  are  declared  to  accrue  to  the  benefit  of  the  uonaUDd'void.' 
state,  and  to  the  holders  of  its  bonds,  as  a  security  for  the 
reimbursement  of  the  loan.     No  exception  is  made  of  those 
mortgages  given  by  persons  not  white,  and  not  citizens  of  the 
United  States.     It  would  lead  to  great  inconsistency  to 
suppose,  that  the  legislature  intended  at  the  same  time  to 
annul  acts  of  mortgage,  which  they  accept  as  a  consideration 
upon  which  the  bonds  of  the  state  are  issued,  and  which  by 
the  same  act,  are  held  out  as  inducements  to  capitalists  to 
loan  the  capital  stock.     The  words  of  the  proviso  are   pros- 
pective, and  refer  to  the  future."      The  only  doubt  arises 
from  using  the  words,  ^^shaU  be,''  instead  of  shall  become 
^^deviendra^    as  is  employed   in   the    French  text.      But 
according  to  the  best  lexicographers,  the  words  to  6e,  is  some 
times  used  as  synonimous  with,  to  become^  *^  to  be  made  to  be^ 
and  the  example  given  is,  ^^  and  they  twain  shali  be  one 
flesh,''  in  the  old  English  translation  of  the  bible.    Taken  in 
this  sense,  we  may  fairly  conclude,  that  the  legislature  only 
intended  to  provide,  that  hereafter  none  but  free  white  citi- 
zens   shall    become    stockholders,   either    by  subscription, 
under  that  section  of  'the  act,  or  by  a  transfer  of  existing 
stock,  leaving  the  rights  of  all  who  were  at  that  time  stock- 
holders unimpaired.     It  follows  as  a  necessary  consequence, 
that  the  president  and  directors,  by  a  negotiation  of  the  rights 
of  the  plaintiffs,  would  not  violate  any  condition  upon  which 
the  faith  of  the  state  has  been  pledged ;  for  we  cannot  con- 
sider the  legislature  as  having  required  or  imposed  a  condi- 
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KAfrrp.ii!T  UiHT.  lioH  const iuilionally  and  legally  impoesible,  thai  of  anniiii- 
Miy,  1836.     lating  the  acquired  and  vested  rights  of  the  piainlifis,  without 
TA61ASC0  ET  AL.  their  conseDt. 

Uf. 


MOUlfARl'S 
HKIIU. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the 
judgment  of  (he  District  Court  be  affirmed,  with  costs. 


TAGIASCO'  £T   AL.   V8.   MOLINARl's    HEIRS. 

APriAL  FROM   THE   PARISH   COURT   FOR  THE.  PARISH  AND   CITT   OF 

NBW-ORLBAN8. 

The  force  and  effect  to  be  given  to  instruments,  which  have  for  ngnatures 
only  the  ordinary  marks  of  the  parties  to  them,  depend  more  upon  rules 
of  evidence  than  the  dicta  of  law  relating  to  the  validity  of  contracts 
required  to  be  made  in  writing. 

The  genuineness  of  instruments  under  private  signature,  depends  on  proof; 
and  in  all  cases  when  they  are  established  by  legal  evidence,  instruments 
signed  by  the  ofdinary  mark  of  a  person  incapable  of  writing  his  name, 
ought  to  be  held  as  written  evidence. 

The  rules  of  evidence  by  which  courts  of  justice  in  this  state  have  been 
governed,  since  the  change  of  government,  have  been  borrowed  in  a  great 
part  from  the  English  law,  as  having  a  more  solid  foundation  in  reason 
and  common  sense. 

According  to  the  rules  of  evidence  as  adopted  in  this  state,  the  ordinary 
mark  of  a  party  to  a  contract,  places  the  evidence  of  it  on  a  footing  with 
all  private  inttnunerUs  in  writing. 

The  general  rule  is,  that  proof  of  the  signatures  of  the  witnesses  to  ao 
ifistrument  of  writing  un^er  private  signature,  when  they  are  dead  or 
absent,  does  not  establish  that  of  the  obligor  or  principal. 

Proof  of  the  genuineness  of  an  instrument  under  private  signature,  signed 
by  the  party  making  her  ordinary  mark  or  cross,  and  attested  by  two 
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ivitneases,  may  be  made  by  parole  evidence,  after  the  witneesee  and  EAmiiv  Dnr. 
party  are  dead,  by  proving  the  witnemea'  aignatores,  and  that  they  were      May^  1836. 
respectable  and  of  good  character,  who  would  not  attest  a  forgery.  TAeiAsco  bt  aIm 

The  party  who  puts  the  inUidU  of  his  name,  gives  a  kind  of  approbation      -      '^^* 
to  the  instrument  on  which  he  writes  them,  and  is  binding  on  him.  .This  Huask 

is  not  materially  different  from  an  ordinary  mark,  y^ 

This  is  an  action  instituted  by  the  executor  and  brother  of 
Marie  Louise  Tagiaeco,  f.  w.  c,  deceased^  to  recover  a  lot  of 
ground  with  its  improvements,  in  the  city  of  New-0rlean8» 
which  the  said  Marie  Louise  and  Jean  Tagiasco,  f.  p.  c.» 
inherited  from  their  deceased  mother,  Louise  Baptiste  Rous. 

The  facts  and  pleadings  of  this  case  are  accurately  and 
fully  stated  in  the  following  judgment,  rendered  by  the  parish 
judge. 

^^  The  plaintiffs,  as  heirs  of  the  late  Marie  Louise  Roux,  a 
free  woman  of  color,  claim  from  the  defendants,  as  heirs  of 
the  late  Antoine  Molinari,  the  possession  of  a  certain  loi 
and  buildings  thereon,  situate  in  Dauphin,  between  St.  Peter 
and  Toulouse  streets,  which  they  allege  were  sold  on  the 
24th  of  December,  1816,  by  the  said  Antoine  Molinari  to  the 
said  Marie  Louise  Roux,  for  the  sum  of  three  thousand 
dollars  cash,  he,  the  vendor,  Antoine  Molinari,  reserving  to 
himself  the  usufruct  and  possession  of  the  property  thus  sold 
during  his  lifetime;  the  said  plaintiff  farther  alleging  that 
the  said  Antoine  Molinari,  died  on  the'22d  of  November^ 
1833,  and  that  the  defendants,  having  been  duly  called 
upon  to  give  up  to  them  the  possession  of  said  property,  the 
rent  of  which  they  state  at  forty  dollars  per  month,  have 
refused  so  to  do,  further  pray  that  the  said  defendants  be 
condemned  to  pay  to  them  the  rent  of  said  property,  at  the 
rate  of  forty  dollars  per  month,  from  the  said  23d  day  of 
November,  1833,  until  the  day  of  delivery. 

^The  defendants,  in  their  answer,  after  denying  generall}^ 
all  the  facts  and  allegations  of  the  plaintiffs,  except  those 
specially  admitted,  recognize  that  there  was  an  act  of  sale  of 
the  property  claimed  by  plaintiffii,  passed  before  Cristoval 
De  Armas,  notary  public  of  New-Orleans,  but  they  allege 
thai  the  said  sale  was  feigned  and  simulated,  and  calculated 

65 
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Eastsbjt  Dist.  to  cover  a  donation  prohibited  by  the  laws  of  the  state,  and 
May,  1836.     ^^f^^  ^  ^  couDter  letter  bearing  the  same  dale  as  the  deed 

TAoiAMo  ST  AL.  Telied  on  by  the  plaintiffs.     The  defendants  further  allege, 

KOLnrABi'f     ^^^^  Marie  Louise  Roux,  f.  w.  c,  under  whom  the  plaiDliffs 

■iiM.        claim,  lived  in  open  concubinage  with  Antoine  Molinari  at 

the  time  the  alleged  deed  of  sale  was  made  and  the  counter 

letter  given. 

**  The  plaintiffs,  in  support  of  their  claim,  introduced  an 
act  of  sale  of  the  property  claimed  by  them,  passed  before 
Cristoval  De  Armas,  then  a  notary  public  of  New-Orleans, 
on  the  24th  of  December,  1816,  and  they  introduced  testi- 
mony to  show  that  Molinari  died  about  the  20lh  or  22d  of 
November,  1833,  and  that  the  property  claimed  rents  front 
forty  to  fifty  dollars  per  month. 

"  The  defendants  introduced  in  evidence  a  certain  paper  or 
document,  at  the  bottom  of  which  is  to  be  found  a  cross  (X) 
with  the  words  "  marque  ordmaire^^  of  Marie  Louise  Roux, 
and  the  ngnattires  of  two  mtnesses,  J.  Anglade  and  Phillippe 
Pajeaud.  That  paper  contains  a  declaration  from  Marie 
Louise  Roux,  made  in  presence  of  the  two  said  witnesses, 
that  the  act  of  sale  of  certain  property,  situated  in  this  city, 
in  Dauphin,  between  St.  Peter  and  Toulouse  streets,  to  her 
made  by  Antoine  Molinari,  before  Cristoval  De  Armas,  notary 
public,  under  the  same  date  as  the  declaration,  to  wit :  tbe 
24th  of  December,  1816,  ispurely  confidential  and  simulated; 
that  the  three  thousand  dollars,  which  by  said  act  appear  to 
have  been  paid  in  cash,  in  presence  of  the  notary,  were  funds 
which  Molinari  himself  had  the  very  same  day  lent  to  Marie 
Louise  Roux,  in  order  that  they  might  be  represented  before 
the  notary,  and  thereby  an  appearance  of  truth  and  authen- 
ticity might  be  given  to  the  sale,  when  in  reality  the  act  was 
only  intended  to  coyer  a  legacy  of  the  property  which 
Molinari  wished  to  make  of  the  same  to  the  said  Marie 
Louise  and  to  her  heirs  after  her  death. 

"  The  defendants,  moreover,  introduced  several  witnesses, 
who  recognized  the  signatures  of  J.  Anglade  and  Phillippe 
Pajeaud,  the  two  attesting  witnesses  at  the  foot  of  the  above 
mentioned  document,  and  declared  that  the  said  J.  Anglade 
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and  Pbillippe  Pajeaud  are  dead,  and  that  they  were  perfectly  £a8tsrw  Dist. 
honest  men ;   they  also  proved   by   testimony  that  Marie     *^*^y»  *^^- 
Louise   Roux   lived   in  open   concubinage    with    Antoine  taoiabgo  st  al. 
Molinari  at  the  date  of  the  act  of  sale.     They  further  proved,      moiS'a»i»« 
by  two  notaries  of  New-Orleans,  that  it  has  been  a  long        «™». 
standing  usage  and  custom  before  and  since  the  new  Code, 
to  receive  acts  under  private  signature,  in  presence  of  two 
witnesses,  though   they  bear  no  other  signature  than  the 
ordinary  mark  of  the  parties. 

"  The  court,  after  carefully  examining  the  evidence,  and 
hearing  the  arguments  of  counsel,  considering, 

*'  1.  That  under  the  laws,  as  in  the  opinion  of  the  court 
they  stood  on  the  24th  of  December,  1816,  a  person  who 
could  not  write  was  not  prohibited  from  passing  an  act  under 
private  signature,  by  making  a  mark  instead  of  a  signature, 
in  presence  of  two  witnesses. 

^^2d.  That  the  usage  and  custom  to  pass  such  acts,  appear 
to  have  been  for  a  long  time  prevalent  in  this  state. 

^*  3d.  That  Marie  Louise  Roux,  under  whom  the  plaintiffs 
claim,  lived  in  open  concubinage  with  Antoine  Molinari  at 
the  time  the  act  of  sale  was  passed. 

^*  4.  That  the  whole  transaction  presents  nothing  but  an 
illegal  donation,  disguised  under  the  form  of  a  sale. 

*^  It  is,  therefore,  ordered,  adjudged  and  decreed,  that 
judgment  be  entered  in  favor  of  the  defendants,  and  that  the 
plaintiffs  pay  the  costs." 

The  plaintiffs  appealed. 

Morphj/y  for  the  plaintiffs  and  appellants. 

1.  In  this  case  only  the  signatures  of  the  witnesses  to  this 
pretended  counter  letter  are  proven.  Proof  of  the  signatures 
of  the  witnesses  does  not  prove  that  of  the  obligor  or  principal. 
7  MarHny  JV.  S.,  58. 

2.  Under  the  Civil  Code  of  1808,  the  use  of  a  cross  or 
marque  ordinaire  of  the  party,  was  not  permitted  or  authorised 
even  in  public  acts  passed  before  a  notary.  According  to  the 
Louisiana  Code,  a  person  unable  to  write  may  make  a  cross 
or  his  mark,  but  in  public  acts  only.     Civil  Code  307,  arti- 
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BACTBRir  Dirr.  cle$  218,  223,  &c.,  and  229,  arUcka  93^  99,  100  and  101. 
'^fcy*  ^^'     Louisiana  Code,  articles  2231,  2232,  €md  2237. 

3.  No  parole  evidence  can  be  admitted  to  prove  any  thing 
beyond  or  against  the  contents  of  a  written  inslrumeDt 
CivU  Code,  345,  article  2.     8  Martin,  Jf.  &,  542. 

4.  Admitting  the  sale  to  be  a  disguised  donation,  it  is 
valid ;  not  being  embraced  by  the  prohibition  cooceming 
persons  living  in  open  concubinage.  Ciml  Code,  233,  artide 
1 1 4,  1 1 5,  1 1 6.  Loizeau,  TraUi  dts  enfans  natureb,  668.  1 1 
MerlitCi  questions  du  droit,  verbo  donation,  page  238,  eectien  5. 

Pkhot,  for  the  defendants,  contended  that  the  judgment  of 
the  court  below  was  correct,  and  should  be  affirmed. 

J.  Seghers,  for  plaintiflk 

1.  The  act  relied  on  by  the  defendants  is  a  nuUitr.  Acts 
under  private  signature  are  required  to  be  signed  with  the 
name  of  the  party  in  his  oum  hand  tniting.  Civil  Code,  307, 
ariielee  222,  223.  Ibid.  305,  articU  218.  Louisiana  Code, 
2238,  2240,  2232.     8  Merlin's  Repertoire,  verbo  signature. 

2.  No  parole  evidence  can  be  admitted  against  what  is 
contained  in  an  authentic  act.  Cknl  Code,  311,  article  fM* 
Ibid.  345,  article  2.     Louisiana  Code,  2255. 

8.  The  testimonial  proof  of  the  signatures  of  the  two 
witnesses  to  the  document  relied  on  by  the  defendants,  as  a 
counter  letter,  is  inadmissible,  and  should  not  have  been 
received  to  prove  the  pretended  signature  or  mark  of  the 
obligor.  Partida  3,  title  18,  Zai0  1 14 ;  and!  note  5  of  Gregorio 
Lopez :  Debe  vdler  en  tnda  de  aguellos,  ^c. 

4.  <  No  party  to  a  written  contract,  who  had  it  in  his  power 
to  obtain  a  counter  letter,  can  be  permitted  to  prove,  by 
parole  evidence,  that  the  contract  was  simulated.  6  Mar^ 
JV.  S.,  206.  8  Ibid,,  JV*.  S.,  448.  4  Louisiana  R^orts,  169. 
Jfote  5,  8  Lopez. 

Mathews^  J.,  delivered  the  opinion  of  the  court. 
This  suit  is  brought  by  the  plaintiffs,  as  heirs  instituted  by 
will,  or  universal  legatees  of  a  free  woman  of  color,  who  was 
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named  Marie  Louise  Ronx.     They  claim  a  lot  of  ground  Eastsric  Dist. 
and    buildings  thereon,    and  situated  in    Dauphin-sireet,     ./tfay,  »886. 
between  Toulouse  and  St.  Peter,  now  in  possession  of  the  taoiabco  et  al. 
defendant,  who  holds  it  as  natural  tutrix  of  her  minor  children,      mouvari's 
She  obtained  judgment  in  the  courts  below,  from  which  the        """*• 
plaintiffs  appealed. 

The  facts  of  the  case  are  as  fdUows:  Antoine  M olinari,  late 
husband  of  the  defendant,  previous  to  his  marriage  with  her, 
lived  in  a  state  of  concubinage  with  the  testatrix,  Roux,  who 
in  the  testament  by  which  she  institutes  the  plaintiffs  as  her 
heirs,  recognizes  them  to  be  her  natural  children ;  during  the 
period  of  the  concubinage,  as  above  stated,  the  paramour  con- . 
veyed  to  his  concubine  the  property  now  in  dispute,  by 
authentic  act,  reserving  to  himself  the  usufruct  of  it  during  his 
lifetime.  After  his  death,  it  remained  in  possession  of  the 
defendant,  as  tutrix  of  her  children,  unmolested,  until  the 
institution  of  the  present  action,  for  whom  she  claims  the 
property  as  heirs  to  their  father.  In  support  of  this  claim, 
and  in  opposition  to  the  title  set  up  on  the  part  of  the 
plaintiffs,  a  counter  letter,  signed  with  the  ordinary  mark  of 
the  pretended  purchaser,  from  Molinari,  the  father,  attested 
by  two  witnesses,  was  offered  and  admitted  in  evidence  on 
the  part  of  defendant.  In  this  instrument,  the  concubine 
acknowledges  that  the  deed  to  her  was  fictitious,  and  made 
without  any  valuable  consideration  given  for  the  lot  pre- 
tended to  have  been  sold.  The  right  of  the  plaintiffs  to  bring 
suit  -under  the  will  of  their  ancestor  cannot  be  disputed, 
although  an  exception  to  this  eflfect  is  found  in  the  record. 

The  decision  of  the  case  depends  mainly  on  the  propriety 
of  the  opinion  of  the  judge  a  quo  by  which  he  admitted  the 
counter  letter  in  evidence,  and  the  effect  which  that  instru- 
ment must  have  on  the  claims  of  the  parties,  in  pursuance  of 
legal  principles  applicable  to  the  subject.  Its  introduction 
was  excepted  to  on  various  grounds:  1st.  That  an  act  under 
private  signature  is  invalid,  unless  signed  with  the  name  of 
the  party  in  his  own  hand  writing ;  2d.  No  parole  evidence 
cap  be  admitted  against  what  is  contained  in  an  authentic 
act ;  Sd.  The  testimonial  proof  of  the  signature  of  the  two  wit- 
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Kartehn  Uist.  iiesses  lo  the  pretended  document  cannot  be  admitted,  and 
May,  1836.     j^^g  ^q^  establish  the  signature  or  mark  of  the  obligor ;  4th. 

TAGiAsco  BT  AL.  That  parole  evidence  unaided  by  a  counter  letter  isnotadmis- 
xoLmAKi*9     ^^^^^  ^  prove  the  simulation  of  a  contract.     The  second  and 
■SIM.        fourth  of  those  propositions  are  so  clearly  in  conformity  with 
the  laws  of  the  country  and  the  decisions  of  its  courts  of  judi- 
cature, that  if  they  stood  alone  and  were  applicable  to  the 
circumstances  of  this  case,  they  would  fully  support  the 
exception.     But  an  instrument  purporting  to  be  a  couoter 
letter  was  offered  in  evidence  and  received  by  the  court  below; 
the  death,  however,  of  the  party  to  it,  and  of  the  subscribiu^ 
witnesses,  renders  extremely  difficult,  proof  of  its  gennineness 
and  reality.     Another  question  is  raised  as  to  the  legal  effect 
which  acts  under  private  signature  have  on  contracts  evi- 
denced by  them,  when  they  are  solemnized  only  by  the  ordi- 
nary mark  of  the  party  who  knew  not  how  to  sign  his  name. 
Against  the  force  of  such  instruments,  as  written  evidence, 
although  verified  by  witnesses,  many  authorities  have  been 
cited  from  the  French  jurisprudence,  from  the  Spanish  laws, 
and  from  the  old  Civil  Code,  the  rules  of  which  and  the  laws 
of  Spain  were  in  force  in  this  state,  at  the  time  the  contracts 
between  Molinari  and  his  concubine  were  entered  into.    We 
may  at  once  admit  that  the  doctrine  maintained  in  France  by 
the  learned  jurists  of  that  kingdom,  and  the  decisions  of  its 
tribunals  of  justice,  prove  the  proposition  assumed  on  thepart 
of  the  plaintiff,  viz  :  that  acts  sow  tekig  priv6  evidenced  by  the 
ardigwry  mark  of  a  party,  in  that  country  have  not  the  force 
and  effect  of  written  evidence.     This  admission  may  be 
made  without  influence  on  the  question  now  before  the  court, 
for  the  rules  there  established  in  relation  to  the  celebration  of 
contracts,  and  the  evidence  required  to  prove  them,  have  not 
the  force  of  law  in  this  country.     We  will  therefore  look  to 
the  provisions  of  the  Spanish  law,  and  of  the  old  Civil  Code; 
and  may,  without  a  violation  of  any  general  principle  of  juris- 
prudence, turn  our  attention  to  what  was  customary  and  usual 
in  this  country,  toucliing  contracts  and  the  evidence  by  which 
they  were  supportable,  both  while  it  was  a  colony  of  Spain, 
and  since  it  was  brought  under  the  government  of  the  United 
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States^  particularly  to  what  has  been  usual  since  the  change  eastern  Dist. 
of  government.     The  Spanish  law  directing  the  manner  in     .^ayt  >8-'>6« 
which  contracts  in  relation  to  real  property  were  (o  be  made,  tagiasco  kt  al. 
has  apparent  contradictions  in  it.     We  there  find  a  general      holinahi's 
provision  that  all  contracts  may  be  entered  into  either  by        """** 
parole  or  by  writing ;  and  there  are  other  rules  which  seem  lo 
imply  that  all  those  which  relate  to  immoveables  wer6  requi- 
red to  be  passed  before  a  notary  public.     By  some  of  the  deci- 
sions of  this  court,  the  general  rule  which  seemed  to  autho- 
rise all  kinds  of  contracts  to  be  made  by  parole,  under  the 
influence  of  thatlaw,  has  been  adopted.     Since  the  change  of 
authority  in  this  country  there  has  been  so  much  specific  legis- 
lation, and  was  at  the  time  when  the  contracts  now  under 
consideration  were  entered  into,  that  the  former  laws  may  have 
been  referred  to  mainly  as  a  source  from  which  sound  legal 
precepts  might  be  drawn,  being  based  on  the  Roman  civil  law, 
which  contains  an  inexhaustible  fountain  of  sound  legal  rea- 
soning. Let' us  turn  then  to  the  texts  of  the  code  of  1808.  We     Tin*  force  and 
there  find  that  contracts  for  the  alienation  of  immoveable  pro-  lo^\n^^^^x^ 
perty  made  under  private  signature,  and  attested  by  a  compe-  which  have  for 
tent  number  of  witnesses,  are  recognized  as  valid  between  the  ti^e      ordinan 
parties'  and  their  successors.     But  it  is  contended  that  an  uer^'th^^del 
ordinary  mark  of  a  person  who  does  not  know  how  to  write  p**"*!  more  upon 

...  ,      ^  _  -  ,  _    .  -    iniles  of  evidence 

his  name,  is  no  signature.     If  we  go  to  the  root  of  the  word,  than  the  tBcta  of 
we  find  that  it  means  any  sign,  stamp  or  mark.      (See  |j^'  ^^^  of 
Wth%iei^9  dictionan/y  verbo  signcUure.)     Perhaps,    however,  ®^3^"**^^"*i"|" 
according  to  the  general  intendment  of  law,  it  means  a  sign  in  writing. 
manual :  that  is,  the  name  of  a  person  written  or  subscribed     ^'^^  genuinc- 

'  ness    of    instru- 

by  himself.  But  the  force  and  efiect  to  be  given  to  instru-  menta under  pri- 
ments  which  have  for  signatures  only  the  ordinary  marks  of  depend"**"*^"^! 
parties,  depend  more  on  rules  of  evidence  than  ffeneral  dkta  ^yp^^-    ^°«i. »" 

^  '^  ^  ^  all  cases,  vhen 

of  law,  relative  to  the  validity  of  contracts  required  to  be  made  they  are  esta- 
in  writing.  The  fact  of  the  counter  letter  adduced  in  the  evidencejn^- 
present  instance  having  been  made  in  writing,  cannot  be  JJ^"^'  *wS^rv 
denied  ;  yet  its  validity  and  genuineness  depends  on  proof,  mark  of  a  per- 
and  in  all  cases  where  these  things  are  established  by  legal  writing  Ms  ovn 
evidence,  instruments  signed  by  the  ordinary  mark  of  a  person  {I^d*^  aJ*"|ritten 
incapable  of  Writing  his  namfe,  ought  to  be  held  as  written  evidence. 
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fiAiiTRHir  Dirr.  evidence,  in  the  administration  of  justice,  according  to  the 

May,  1836.     rules  of  evidence  by  which  the  courts  of  this  state  have  been 

TAGiASGo  ST  AL.  sovemed  ever  since  the  country  became  an  integral  part  of 

^*    ,      the  United  States.     These  rules  have  been  borrowed  in  g-reat 

HxiBji.        part  from  the  English  law,  as  having  a  more  solid  foundation 

The  rules  of  iq  common  senseaud  reason  than  the  systems  of  other  civilized 

endence         by 

whieh  eouru  of  States  relating  to  this  subject  Now  according  to  those  rules, 
•Site^iuiTc  bSln  ^^^^  adopted,  the  ordinary  mark  of  a  party  to  a  contract  places 
goveroed,  tinoe  the  evidence  of  it  on  a  footinir  with  all  private  instruments' 

the    ehange    of  .  .  .  . 

coTernment,  in  Writing.  The  same  rules  authorise  proof  of  the  genuine- 
rowed  in  iigrela  ^^^  ^^  instruments  similar  to  the  one  now  under  considera* 
put  from   the  i\Qn  \yy  evidcuco  such  as  has  been  adduced  in  the  present  case. 

Enrlish  Uw,  m  '     -^  i         i     • 

hftTing  a  mere  These  rules  must  yield  to  positive  legislation  contrary  to 
in  '  reMon  and  them ;  but  We  find  none  such  any  where  in  our  law.  The 
eommoDsenie.  ^^^  which  govems  in  this  case,  contains  no  express  pro- 
the  rules  ofevi-  visions.  Contrary  to  the  general  rules  of  evidence,  which  has 
ed"i*^\hi9*l!utei  *^®"  adopted  as  above  stated.  As  to  what  has  been  custo- 
*«      «^'»n»«7  mary,  we  find  testimony  which. goes  to  establish  the  ftict, 

us^k  of  s  pw^r  t/  ^ 

to  a  contract,  that  Writings  under  private  signatures,  have  both  before  and 
Scn^'oHt  oTa  9i^<^^  ^he  adoption  of  the  Civil  Code,  been  received  as  written 
footing  with  all  a^ig  when  they  have  only  the  ordinary  mark  of  the  parties, 
menuinimUn^.  u  made  before  two  witnesses.     That  this  custom  should  have 

been  common  in  this  country,  is  not  surprising,  when  we 
consider  the  great  neglect  of  education  which  seems  to  have 
prevailed,  while  it  was  a  colony  of  the  Spanish  government, 
and  which,  it  is  feared,  yet  too  much  prevails.  If  arguments 
ab  inccmvmienti  may  be  allowed  a  place  in  this  opinion,  (and 
in  support  of  such  arguments,  we  have  the  authority  of 
Lord  Coke,  who  declares  that  argumenhan  ab  mcontenienti 
semper  valet  m  legetOy)  it  is  evident,  that  great  inconvenience 
would  result  to  many  of  our  fellow  citizens,  if  acts,  such  as 
the  one  now  before  us,  should  be  denied  the  rank  of  written 
evidence.  Some  difliculty  still  remains,  in  respect  to  the 
manner  in  which  proof  was  made  of  the  counter-letter.  The 
party  to  it  and  the  witnesses  are  all  dead.  The  sign  or 
signature  of  the  former  could  not  be  proven,  in  consequence 
of  their  being  rarely  any  different  and  distinct  eharaclers  in 
(Nrdioary  marks. 
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In  the  case  of  Dismukes  et  al.  vs.  Musgrove,  7  Martin^  Eastkrn  Dist. 
JV.  jS.,  58,  this  court  eutered  largely  into  the  consideration     .^qy,  1 836- 
of  the  rules  which  prevail  under  the  English  jurisprudence  tawabco  rr  al. 
and  in  several  states  of  the  Union,  in  relation  to  the  evidence     ^„,!!!*   ,,„ 

'  MOLI2TAB1  B 

required  to  support  an  instrument  under  private  signature,  ukius. 
when  the  parties  and  witnesses  were  dead,  or  from  any  ^J^^j^^^^illt 
other  cause  the  testimony  of  the  latter  could  not  be  procured  ;  proof  of  the  aig- 
and  it  was  then  held,  that  in  such  a  case  proof  would*  be  witnesses  to  an 
required  of  the  signature  of  the  party,  as  well  as  those  of  the  '^riS«*^^/nrf«^ 
witnesses.  We  still  adhere  to  the  doctrine  then  established,  pnvaie  aignar 
although,  perhaps,  the  rule  presented  is  more  onerous  than  are  dead  or  ab- 
that  of  the  common  law.  But  when  it  becomes  an  absolute  J^iigh^^L  "of 
impossibility  to  prove  the  handwriting,  or  sign  mq,nual  of  the  *^e  ?^8<>*'  ^ 
party  to  sin  instrument,  in  consequence  of  his  inability  to  proof  of  the 
write,  must  it  be  treated  as  a  nullity  in  the  face  of  evidence,  ^'^"^[JJ^^ent 
and  circumstances  which  are  sufficient  to  convince  every  imder  private 
honest  and  ilisinterested  man,  (who  attends  to  the  testimony)  ecTbY^e  puty 
of  its  truth  and  genuineness  1  We  think  not.  In  the  present  5i*^*°*^J]^'^**or 
case,  the  signature  of  both  witnesses  were  fully  proven,  and  cross,  and  attest- 
that  they  were  men  of  such  honesty,  and  general  upright-  nesse^,  nSty^be 
riess  of  conduct,  that  they  could  not  have  been  induced  lo^J^^^  ^e^ 
lend  their  aid  to  a  forgery.  The  circumstance  of  the  mode  ihewUnessesand 
of  life  of  Molinari  and  his  concubine,  is  such  as  to  raise  a  ^  pro^ng  the 
presumption  that  the  sale  to  the  latter  was  fictitious.  The  ^^J^^sTand  SSi 
price  as  stated  in  the  pretended  act  of  sale,  was  three  they   were  re- 

snectable  and  of 

thousand  dollars,  said  to  have  been  paid  at  the  time  of  exe-  good  character, 
cuting  the  deed.  At  the  period  when  this  transaction  took  iJ^  »  fo|le^°* 
place,  it  was  much  more  difficult  to  raise  money  than  at 
present;  the  country  was  then  very  deficient  in  capital,  if  The  party  who 
compared  to  the  present  existing  stale  of  things.  It  appears  Pj?t8  the  imdah 
to  us,  that  it  would  require  faith,  unsupported  by  evidence,  to  gires^  a  lund  of 
believe  that  a  person  of  the  class,  condition  and  conduct  of  the^ins^mem 
the  mother  of  the  plaintifis,  had  at  any  one  time  in  her  pos-  ®"*.,  ^^*®**    ^ 

*  '  •'  '  writes  them,  and 

session,  or  at  her  conmiand,  the  sum  of  three  thousand  is  binding  on 
dollars.  In  the  case  of  Weis  vn.  Mainhaut,  4  Louisiana  not '  materially 
Reports,  121,  the  initial  letters  of  a  party's  name  were  held  f^"^^^^^^^ 
to  be  binding  on  him,  and  it  appears  to  us  that  rtiey  do  not  mark. 

66 
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RAtTxmK  DiflT.  differ  very  materially  from  an  ordinary  mark.     Prom  a  careful 
Matf,  1836.     examination  of  the  evidence  of  this  case,  both  express  and 
«UM)  ST  AL.     circumstantial,  we  are  of  opinion  that  the  act  of  sale  from 
Molinari  to  his  concubine,  Bx>ux,  was  fictitious,  and  intended 
to  disguise  a  donation  made  lo  her,  which  could  not  legally 
be  done. 

k  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


TAHBB. 


8LOO   ET   AL.   Of.    TARBE. 
APPKAL   rftOH  THB   COURT  OF  TBI    PIKBT  JUDICIAX.  DIBT&ICT. 

The  Sapreme  Court  is  made  the  judge  of  facts  as  well  as  law^  and  has  to 
decide  on  the  weight  of  testimony.  Great  respect  is  due  to  the  verdict 
of  a  jury  on  facts,  and  it  will  not  usually  be  disturbed.  But  when  thU 
court  ,diffi»rs  in  opinion  with  the  judge  a  guo,  as  to  the  weight  of 
testimony  in  a  case,  his  judgment  will  be  reversed. 

This  is  an  action  or  an  alleged  verbal  lease,  u>  recover 
from  the  defendant  the  sum  of  eight  hundred  and  fiAy 
dollars,  a^  the  price  of  the  rent  of  a  store  and  warehouse,  for 
about  eleven  months. 

The  defendant  pleaded  a  general  denial. 

The  plaintiffs'  clerk,  Layet,  sworn,  says  he  had  several 
conversations  with  th^  defendant  after  the  store  was  leased, 
and  he  was  of  optniom  from  these,  the  defendant  had  rented  it 

Another  clerk  of  plaintiffs,  (Grivot)  says  he  had  sevwal 
conversations  with  defendant  about  the  store,  and  understodd 
he  had  rented  from  the  plaintiffs.     On  one  occasion  defend- 
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ant  told  witness,  if  plaintiffs  did  not  make  certain  repairs  or  Eastkum  Dist. 
improvements,  he  would  quit  the  store  and  not  pay  the  rent,     -^oy^  tsse. 
The  defendant  occupied  the  store.  sloo  it  al. 

Cross-examined.  Witness  knew  a  Mr.  Bowis,  brother-in-  tamk. 
law  of  defendant,  who  occupied  the  store  with  him,  whom 
he  considered  a  clerk  to  the  latter.  Sometime  after  this, 
Bowis  left  defendant  and  opened  a  liquor  store  for  himself, 
in  another  place.  Defendant  continued  to  occupy  the  store 
of  plaintiffs  for  some  time  after.  Bowis  left  him. 

Another  witness  called  on  defendant  for  the  keys  of  the 
store,  after  he  ceased  to  occupy  it,  and  received  them  at  his 
house,  from  one  of  his  servants. 

Defendant's  counsel  read  the  testimony  of  Btwis.  He 
states  he  occupied  the  store  in  question  from  December,  1833, 
to  March,  1834 ;  that  he  rented  it  himself  from  the  plaintiffs 
at  eight  hundred  and  fifty  dollars  per  annum.  The  house 
and  pavement  was  not  finished,  and  he  left  it;  and  refused 
'  to  pay  rent  on  account  of  its  unfinished  state.  He  further 
says,  the  defendant  Tarbe  was  present  when  he  rented  it 
from  the  plaintiffs,  but  was  not  interested,  and  had  only 
accompanied  him  as  an  interpreter  and  friend. 

Another  witness  deposed  that  Bowis  occupied  the  store  in 
question ;  and  his  brother-in-law,  the  defendant,  lived  in  the 
same  store.  Their  business  was  separate.  Tarbe  refused 
to  be  security  for  Bowis. 

Bell,  a  witness  for  defendant,  says  the  house  of  Bell  & 
Buchanan  had  goods  on  storage  with  Bowis,  in  1834 ;  and 
that  the  defendant,  Tarbe,  was  a  clerk  in  their  house,  and 
attended  to  the  sales,  storage  and  delivery  of  their  goods. 
Does  not  know  if  he  done  any  business  on  his  own  account, 
and  thinks  he  could  not  have  done  much. 

The  defendant  produced  in  evidence,  two  several  accounts, 
made  out  by  the  plaintiffs  for  rent  of  the  premises,  in  dispute 
at  the  time  of  this  lease,  which  were  both  made  out  against 
Mr.  Bowis,  but  not  receipted. 

Orivot  again  called,  and  examined  to  rebut  the  evidence 
of  Bowis,  states,  that  Bowis  told  him  he  left  Tarbe  in  the 
hope  of  making  more  by  himself.     He  never  told  witness  he 
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ZAwrtMM  Dm.  had  rented  the  store  of  plaintifb.  Witnesfl  statee  it  is  cueto- 
Mojf,  I8S6.  niary,  or  not  unusual  for  owners  of  houses  to  make  out 
their  bills  against  persons  substituted  by  the  lessee.  That 
defendant  in  this  case  is  a  responsible  man,  and  Bowis  is  not. 

Moses  Dillon,  wilness  for  plaintiffs,  says»  the  defendant  told 
him  that  he  had  rented  the  store  of  plaintiffs ;  the  one,  the 
rent  of  which,  is  now  in  controversy. 

The  district  judge  who  tried  the  cause,  was  of  opinion  the 
plaintiffs  had  made  out  their  case,  and  were  entitled  to 
recover  against  the  -defendant.  Judgment  was  rendered 
accordingly,  from  which  the  defendant  appealed. 

fVorthmgUmy  for  the  plaintiffs. 

jr.  SUdeUj  contra. 

JUtUhewSf «/.,  delivered  the  opinion  of  the  court. 

This  action  is  founded  on  an  alleged  contract  of  lease,  by 

which  the  plaintifls  state  that  they  let  (o  the  defendant  a 

certain  hou^  or  store,  for  one  year,  at  a  specified  sum  for  its 

use.     They  obtained  judgment  in   the  court  below,  from 

which  the  defendant  appealed. 

The  Supreme      ^he  dccisiou  of  the  case  depends  on  matters  of  fact.     The 

ihe*ud  "ofSeu  ®^^^®°^^  '^  somewhat  contradictory,  and  we,  according  to 

Rs  well  as  Uw,  the  manner  in  which  this  court  is  constituted,  are  bound  to 

on  the  weiffhtof  wcigh  the  testimony  m  a  cause,  as  well  as  the  mfenor  courts. 

I^*Bert'ii[  dketo  ^^^^^  respcct  is  due  to  the  verdicts  of  juries  as  to  facts,  and 

the  Tcrdict  of  a  their  decisions  in  relation  thereto  are  not  usually  disturbed, 

anl  it  will  not  wben  the  truth,  as  derived  from  witnesses,  is  doubtful,  the 

iIUSJlT:  ^  lis  ^^^^^  being  nearly  balanced  by  the  testimony. 

wiun  this  court      The  present  case  was  submitted  to  the  decision  of  the 

diners  in  opinion  .     .  *  .    ,  .  ,  .       , 

with  the  judp  judge  a  ftio,  and  however  reluctantly,  we  are  constrained  to 

wJuht*of^ie^-  ^^^^^  ^^^^  ^^  ^^  opinion,  as  to  the  weight  of  testimoDy 
mony  in  a  case,  adduccd  in  the  causc.     The  evidence  of  the  contract  of  lease 

his       judgment       ,.     _  ,         ,  •../*.  .  .     t        ^  *      ^ 

Mill  be  reversed,  relied  on  by  the  plaintiffs,  consists  entirely  of  proof  of  extra 
judicial  confessions  of  the  defendant,  and  they  are  not  made 
very  explicit  by  the  witnesses.  Opposed  to  this  weak  testi- 
mony, we  have  proof  positive  from  a  person  who  declares 
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unequivocally,  that  he  leased  the  premises  about  which  the  EAarrBRir  i>i8t. 
present  dispute  arises,  in  his  own  name  and  for  his  indivi-     Jifoy,  i836. 
dual  use.     It  is  true,  we  have  it  in  evidence,  that  the  defend-   yival's  heirb 
ant  stored  goods  in  the  house,  while  occupied  by  the  lessee, 
and  that  he  held  over  for  some  months  after  the  latter  left  the 
premises.     In  corroboration  of  his  testimony,  two  accounts 
for  rent,  made  out  by  the  plaintifls  against  him  as  lessee,  are 
produced    From  these  facts,  we  conclude  that  no  contract 
was  ever  made  between  them  and  the  defendant,  and  conse- 
quently they  have  failed  to  support  the  allegations  of  their 
petition  by  proof.    The  defendant  may,  however,  be  liable  to 
them  on  a  quantum  vakbat,  for  the  time  which  he  continued 
to  occupy  the  bouse  after  the  lessee  had  abandoned  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  avoided  and 
annulled ;  and  it  is  further  ordered,  that  this  suit  be  dismissed 
at  the  costs  of  the  plaintiffs,  in  both  courts. 


VIDAL's  heirs  V8.  duplantier. 


APPKAL   FROM    THE  COURT    OF   THK    THIRD  JUDICIAL  DISTRICT,   THB  JUDOR 

THBRBOF  PRBSIDINO. 

A  last  will  and  tefltament  should  first  be  admitted  to  probate,  and 
ordered  to  be  ezecated  by  some  competent  tribonai,  at  the  place  where 
the  succession  of  the  testator  is  opened,  before  it  can  be  made  the  basis 
of  a  tiUe  or  claim  to  property  by  those  inheriting  under  it.  * 

A  certified  copy  from  a  eopy  of  a  Spanish  record  of  the  jndicial  proceed- 
ings and  adjudication  of  property,  ordered  to  be  deposited  and  kept  in 
the  archiTes  of  the  Spanish  gOYemment  at  Baton  Rouge,  is  legal  and 
admissible  evidence  of  the  matters  to  which  it  relates.    Only  a  copy  of 
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EAmnjt  UisT.      the  judicial  prooMdinfi  wocor&mg  to  Jthe  prietiot  of  the  Sptnnrii  gofvrm- 
Mmf,  1 8S6.         meot  wfts  kept,  in  ralstion  to  the  adnUuetratioD  of  eetatei,  when  the  pro- 


tidal's  hkim        P**^  ^^  ntoetod  indifferent 

BfjFLAHTiE*,  '^^^^  ^*®^  ^*®  fonnerfy  before  this  court.  The  fa4^  aod 
evidence  are  fully  stated  id  the  report  then  made  of  it.  See 
7  Ltmiriana  RepofU,  37. 

After  tbe  first  ddcision  was  pronounced  in  this  case,  it  was 
diecorered  that  the  copy  of  the  will  of  Vidal  in  the  record  was 
imperfect ;  the  signatures  of  the  testator  and  witnesses  having 
been  omitted.  On  showing  to  the  court  this  imperfectioo, 
and  on  producing  a  true  copy  of  the  will  with  all  the 
signatures  to  it  in  due  fo^m,  a  re-hearing  was  allowed. 

D.  Seghers  and  Pichoty  argued  for  the  plaintiff  in  the 
re-hearing. 

•d.  JV*.  Ogdenj  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

In  this  case,  which  was  decided  at  August  term,  1834,  (see 

7  Louisiana  Reports,  37,)  a  re-hearing  was  allowed,  on  its 

being  satisfactorily  shown  that  a  copy  of  the  testament  in 

the  transcript  was  imperfect,  and  that  in  fact  the  testament 

was  not  signed  by  the  testator  and  the  witnesses.     We  have, 

therefore,  re-considered  the  case  upon  other  points  made  in 

the  argument. 

A  Uit  Win  and      It  does  not  appear  that  the  will  of  Vidal  was  ever  ordered 

first  be  •dmitted  to  be  executed  by  any  tribunal  at  the  place  where  this  succes- 

^enedtcTbe ex-  ^^^^  ^^  Opened ;  on  the  contrary,  it  is  shown  that  his  estate 

ecuted  hj  Mine  was  not  administered  as  intestate,  under  the  authority  of  a 

nd?  at  the  place  Spanish  tribunal  aiPensacola,  while  that  place  and  Baton 

^^n  **of  The '''^^g®*  where  the  land  is  situated,  remained  under  the 

^d'^fore  ^^"*  atithority  of  Spain.      In  order  to  show  that  the  land  in 

be'madethe  ba-  question  had  been  alienated  by  judicial  abthoriCy  to  pay  tbe 

claim  to  proper^  debts  of  Vidal,  the  defendant  offered  in  evidence  a  copy  of  a 

KeritT  ***°Iuider  '®^®^^  remaining  in  the  archives  at  Baton  Rouge,  certified  by 

it  Governor  de  Grand  Pr§,  from  which  it  would  appear  that  in 

pursuance  of  a  decree  rendered  by  the  Governor  at  Pensa- 
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cola  and  transnritted  to  him,  he  had  adjudicated  the  said  land  kartbrx  Dmt. 
to  the  last  and  highest  bidder.     The  defendants  set  up  title    -^^y-  '^^^- 
under  the  purchaser  at  that  sale  or  remote.     Various  objec-*   vid4l*s  hhrk 
tions  were  made  to  the  introduction  of  the  document  in    supLAjmBR. 
evidence,  and  the  court  having  overruled  then),  a  bill  of 
exceptions  wasiaken.     These  exceplioos  were  r  1st,  that  the 
document  is  alleged  to  be,  and  so  appears  on  its  face,  a  copy 
of  a  copy,  and  not  the  best  evidence  ;  2d,  that  it  is  not  legal 
evidence  of  a  decree  recited  by  it  for  the  sale  of  Vidal's  lands ; 
3d,  that  it  is  not  legal  evidence  of  the  meeting  therein  recited, 
nor  of  the  proceedings  of  such  meeting ;  4th,  that  it  does  not 
correspond  with  the  allegations  in  the  answer  which  refers 
to  an  original  decree  for  the  sale  of  the  lands. 

The  document,  or  rather  documents  in  the  record,  bear  ^ 
various  certificate  signed  by  Carlos  de  Grand  Pr§.  One  of  pv,  from  a  copy 
them,  which  is  annexed  to  a  copy  of  a  decree,  is  in  the  ^^^of^j^Sil 
following  form :  "  Es  conforme  al  despacbo  original  que  se  «jjj  £?Sj^^ 
ha  recibido  uttimamente  de  la  plaza  de  Panzacola  y  diii-  of  property,  or- 
gencias  praticadas  en  su  consecuencia  basta  el  dia  de  hoy."  p^ted  and  kept 
The  proceedings  which  took  place  in  pursimnce  of  this  JJ  |J«  s***nldi 
despaeho^  remained  a  matter  of  record  at  Baton  Rouge,  and  eovemment,  at 
among  others,  the  final  judgment  of  remote  or  adjudication  i4aUndaSmi" 
of  the  law.  It  appears  from  another  certificaAe,  that  the  ^^^'^^  „S[i^to 
original  proceedings  were  remitted  to  Fensacola,  a  teetimomo  ^hieh  it  reutes. 
of  theo,  being  .Kdered  to  be  kept  in  the  archive,  at  Bato.  &L^l^ 
Rouge.  The  copy  is,  therefore,  a  copy  of  a  record  in  a  ^["l^to  ^ 
judicial  proceeding,  and  was,  in  our  opinion,  properly  v^^^  of  the 
received,  it  appearing  to  conform  to  the  practice  of  the  ment,  was  kem, 
Spanish  tribunals  in  relation  to  the  administration  of  estates,  ad^^i^s^Uon 
when  the  nroperty  is  situated  in  diflbrent  jurisdictions.  These  o/  estatet,  when 

■^     '  the  propel^  was 

proceedings  show,  that  the  land  in  dispute  was  sold  by  situated  in  differ- 
competent  authority,  to  pay  the  debts  of  Vidal,  the  testator.    «"*i""««<^^»o"»- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  first  pronounced  by  this  court  remain  undisturbed. 
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rochellb's  heirs  vs,  bowers. 


APPEAL  FftOM  TBI  OOOftT  OP    TBB   FIBST  JUDICIAL  DUTBICT. 


(n  an  action  by  the  hoin  of  a  wonXy  in  a  paynuMer's  bond,  against  a 
co-surety,  to  compel  him  to  oontribnte  his  proportion  of  the  som  for 
which  all  the  sureties  were  condemned  in  aoUdo^  by  a  judgment  in  the 
United  Stales  District  Coort:  HeU^  that  the  record  and  judgment  of  said 
court  was  domestic,  although  not  examinable  in  the  state  courts;  and 
not  being  revised  or  reversed  by  the  Supreme  Court  of  the  United  States, 
was  rti  judieaia^  and  conclusive  evidence  against  each  and  all  of  the 
parties  as  to  all  things  adjudged  by  it,  and  admissible  in  evidence  in 
this  case. 

This  is  an  action  by  the  heirs  of  the  late  R.  L.  Rochelle, 
against  the  defendant,  Greorge  P.  Bowers,  to  recover  bis 
proportion  of  the  sum  of  seven  thousand  four  hundred  and 
fifty-six  dollars,  being  the  one-half  of  a  judgment  which  the 
executors  of  the  ancestor  of  the  plaintiffs  paid  and  satisfied  to 
the  United  States ;  which  had  been  obtained  against  both  of 
them,  as  sureties  in  a  paymaster's  bond.  The  plaintiffi 
allege  that  by  said  payment,  they,  in  right  of  their  ancestor, 
became  subrogated  to  the  rights  of  the  government  of  the 
Uuited  States  against  said  Bowers,  who,  as  co-surety,  was 
bound  for  his  proportion  of  said  sum,  amounting  to  one 
thousand  four  hundred  and  ninety-one  dollars,  with  interest, 
for  which  they  pray  judgment. 

The  defendant  pleaded  a  general  denial,  and  denied 
specially  that  he  ever  signed  the  surety  bond  of  pa}rmaster 
Gibbs ;  and  that  no  citation  was  ever  served  on  him  in  the 
suit  on  said  bond  in  the  United  States  Court ;  consequently, 
he  was  no  party  to  the  bond  or  to  the  suit,  &c. 

On  the  trial,  the  plantiff  offered  in  evidence  the  record  of 
the  suit  of  the  United  States  vs.  Gibbs  and  his  sureties, 
the  defendant  being  one,  which  was  disallowed  by  the  court 
to  go  (o  the  jury,  because  said  suit  and  record  was  not  legal 
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evidence  of  what  it  purported  to  establish.    The  court  added,  Eastbut  Dm. 

"  there  was  no  other  evidence  that  Bowers  was  security  to     -^ay,  i836. 

Gibbs  than  what  appears  in  the  judgment  which  is  offered  in 

proof  of  the  plaintiffs'  demand ;   and  which  evidence  the 

court  refused,  because  it  does  not  appear  that  Bowers  was  a 

party  to  the  judgment."    The  opinion  of   the  court  was 

excepted  to.     The  plaintiff  again  offered  the  same  record, 

which  was  objected  to  on  the  ground  that  service  of  citation 

appeared  to  be  made  on  David  Talcot,  the  conunercial  partner 

of  defendant,  and  so  alleged  in  the  petition.     To  obviate  this 

objection,  the  plaintiff  offered  to  prove  that  the.  said  David 

Talcot  was  the  commercial  partner  of  said  Bowers,  at  the 

time  of  executing  said  bond  and  at  the  time  of  the  service  of 

process  on  said  Talcot.     This  testimony  was  refused  by  the 

court,  and  a  bill  of  exceptions  taken.     It  was  then  agreed 

that  the  cause  be  tried  before  the  Supreme  Court,  on  the 

petition,  answer  and  bills  of  exception.     The  'plaintiffs  took 

the  appeal. 

Carkton  and  Lockett^  for  plaintiffs. 

Henmm,  contra. 

MathewSy  /.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  bills  of  exception  to  the  opinion  of 
the  judge  a  quoy  in  which  he  refused  to  admit  in  evidence  the 
record  of  a  judgment  which  had  been  obtained  in  the  District 
Court  of  the  United  States,  for  the  district  of  Louisiana, 
against  the  defendant ;  and  a  refusal  to  allow  parole  proof  of 
the  existence  of  a  partnership  between  him  and  David  Talcot, 
on  whom  service  of  citation  was  made  in  that  suit.  The  trial 
was  before  a  jury  in  the  court  below,  and  the  evidence  on 
which  the  plaintiffs  based  their  action,  being  refused  admit- 
tance, they,  the  jurji  found  a  verdict  for  the  defendant,  on 
which  judgment  was  rendered,  and  the  plaintiAs  appealed. 

The  reasons  given  for  rejecting  the  record  and  judgment 
of  the  District  Court  of  Xhe  United  States,  appear  to  us  to 

67 
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Kartkrh  Diirr.  have  no  foundation  in  the  rules  of  evidence  established  for 

May,  1836.     ^jj^  purpose  of   aiding   in   the  administration  of  justice. 

mocHBLLi'i     Perhaps   the  facts  ofiered  to  be  proven  by  the  plaintiffs,  in 

"w.*"        relation  to  the  service  of  citation,  in  that  court,  were  not 

.    BowKEii.      necessary  to  support  the  action  of  the  plaintiffs ;  and  this, 

from  the  view  which  we  have  taken  of  the  case,  we  believe 

to  be  true.     The  suit  in  the  court  of  the  United  States  was 

brought  by  the  government  against  several  sureties  for  the 

faithful  performance  of  the  duties  required  of  a  paymaster 

employed  by  the  proper  authority  of  the  United  States,  in 

relation  to  their  armies.     He  proved  to  be  a  defaulter,  and 

judgment  was  rendered  against  his  sureties  in  9oUdo  ;  amongst 

bj  the'hein'of  them  was  the  ancestor  of  the  plaintiflls,  who  was  compelled 

*  '"jwter's"  '  ^^  P*^y  ^^^  whole  amount  of  defalcation  ;  and  they,  as  his 

bond,  ftgainst  a  hoirs,  bring  the  present  suit,  to  recover  from  the  defendant 

compel  'him  to  the  amount  for  which  he  is  legally  responsible  to  his  cosurety, 

SSMrt^OTofthe  ^  having  paid  the  whole  amount  of  the  debt  to  the  United 

sum,  for  which  States. 

vere condemned  The  judgment  of  the  District  Court  of  the  United  States  is 
judment  in^the  tJo^^stic,  although  not  subject  to  rovision  or  examination  by 
United  States  any  of  the  tribunals  of  the  state  in  which  it  may  have  been 
J/tf/^f/that  the  prououuced.  It  could  only  have  been  reversed  or  affirmed 
menr*  'of**^  wS  ^"  *"  appeal  or  writ  of  error  to  the  Supreme  Court  of  the 
court  was  do-  federal  government.  The  present  defendant  was  condemned 
not  examinaMe  as  sqrety  tfi  sotido  with  Others,  to  pay  the  damages  which 
wurti^\nd'not  ^^^  accrucd  to  the  United  States  in  consequence  of  the 
being  revised  or  miscouduct  of  the  paymaster,  their  principal ;  and  as  to  him 
Supreme  Court  and  Others  who  Were  parties  to  the  proceedings  which  took 
States^  wsuTTJJ  p'^ce  in  the  federal  court,  we  consider  the  judgment  there 
jwficato  and  con-  rendered  as  res  judicata,  and  conclusive  evidence  a^instali 

elusive  evidence  v  '  o 

aninsteach  and  and  oach  one  of  them,  as  to  all  things  which  were  adjudged 
as^  to^jUi^Uiings  ^y  that  court  relating  to  the  cause  of  which  it  clearly  bad 
*^^^^  >y. '^  jurisdiction. 

and    admissible  •' 
in   evidence    in 

IS  case.  j^  .^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled  ;  and  it  is  further  ordered,  that  the  catise  be  sent 
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back  to  said  court  for  a  trial  de  novo,  with  iDstniction  to  the  EASTKEit  d»t. 
judge  thereof  not  to  reject  the  record  and  judgment  of  the     -^qy*  '836. 
District  Court  of  the  United  States,  offered  in  evidence  by  '  m«donouoh 
the  plaintiffs ;  and  that  the  defendant  and  appellee  pay  the      ©ravi'kh's 
costs  of  this  appeal.  curator. 


MCDONOUGH   vs.    GRAVIER's    CURATOR. 
APPEAL   PEOM   THK   COURT  OF  TUX   FIRST  JUDICIAL  DISTRICT. 

Where  the  purchaser  at  a  sale  under  execution  shows  a  judgment,  writ  of 
execution,  and  sale  to  him  under  them,  made  by  the  proper  officer,  all 
previous  proceedings  by  the  latter  are  presumed  to  have  been  correctly 
made;  that  is,  in  relation  to  the  formalities  required  by  law.  This 
presumption  is  omnia  reete  acta.  But  this,  like  all  other  presumptions, 
yields  to  contrary  proof. 

In  forced  alienations  of  property,  all  the  formalities  required  by  law,  must 
be  strictly  fulfilled  to  give  validity  to  the  sale. 

Persons  having  an  interest  to  cause  the  alienation  of  property  at 
sheriff's  or  other  forced  sale,  to  be  annulled  for  want  of  the  legal 
formalities  in  making  it,  may  claim  judicially  the  rescission  of  such  sale. 

In  forced  alienations,  the  property  must  be  described  with  minuteness  and 
accuracy,  so  that  it  can  be  appraised  with  such  minuteness  as  to  ascertain 
its  value,  and  be  sold  together,  or  separately,  to  the  best  advantage. 

So,  where  a  sheriff  seized  property  in  execution,  and  described  it  as  ^  land 
lying  between  St.  Paul  and  Bertrand'ttreets^  in  the  city  ofJfew  OrUam^'* 
and  the  evidence  showed  that  the  ground  between  these  Streets  had 
previously  been  laid  off  into  lots  and  fiquares  :  Held^  that  this  description 
was  insufficient,  and  that  the  sale  under  it  gave  no  title  to  the  purchaser. 

According  to  the  article  702  of  the  Code  (f  Practice^  the  sheriff  is  required 
to  specify  the  object  seized  and  sold,  which  must  be  done  in  the  return 
on  hit  unrit^  so  as  to  distinguish  and  specify  one  object  from  another. 
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Einmr  Oirr.  ^^1  oi"  immoveftble  property,  ntoatad  in  New-Orleana,  miut  be  adTertijied 

in  the  nen^papers  in  the  English  and  French  Umgoagee  for  thirty  days, 
excluding  the  day  wA^n  the  adoerHiemenl  oommenoed,  and  the  d4^  ofMoUt 
■o  that  thirty  clear  daya  may  el^iee  between.  The  want  of  thia 
formality  ia  a  ground  of  nullity  of  the  aale. 

This  is  a  petitory  action.  The  plaintiff  alleges,  that  he 
is  the  owner  and  proprietor  of  a  large  piece  of  property  in  the 
city  of  New-Orleans;  and  that  about  the  llth  November 
1834,  the  curator  of  the  estate  of  the  late  John  Gravier, 
obtained  an  order  from  the  Court  of  Probates  for  the  parish 
and  city  of  New-Orleans,  to  sell  said  property  in  lots,  accord- 
ing to  a  plan  and  advertisement  published  in  the  gazettes  of 
the  city ;  the  sale  to  take  place  the  30th  January,  1835. 

The  plaintiff  further  alleges  that  he  purchased  said  pro- 
perty at  sheriff's  sale,  made  by  Greorge  W.  Morgan,  sheriff 
of  the  parish  of  New-Orleans,  as  appears  by  the  said  sheriff's 
deed,  dated  30th  April,  1830.  He  further  shows  that  the 
curator  of  Gravier's  estate  has  placed  said  property  in  an 
inventory  as  belonging  thereto,  and  obtained  the  aforesaid 
order  of  sale,  to  his  great  injury  and  damage  one  thousand 
dollars.  He  prays  that  the  property  be  decreed  to  belong  to 
him,  and  that  he  have  judgment  for  his  damages  against  the 
curator  for  the  illegal  disturbance  of  hts  right  and  possession 
thereof. 

The  defendant  put  in  an  answer  and  petition  in  reconven- 
tion, and  denied  that  the  plaintiff  had  any  right  or  title  to  the 
property  in  question.  He  avers,  that  the  sheriff's  sale  of 
April  30,  1830,  which  the  plaintiff  sets  up  as  the  basis  of  his 
title  and  claim  to  this  property  is  null  and  void,  as  being 
defective  both  in  form  and  substance,  and  as  having  been 
procured  by  the  misrepresentations  and  other  fraudulent  means 
made  use  of  by  the  plaintiff  himself,  by  which  he  purchased 
for  ninety  dollars,  property  then  worth  eight  thousand 
dollars.  Various  circumstances,  facts  and  proceedings  are 
then  detailed  to  show  the  manner  and  circumstances  under 
which  the  property  in  dispute  had  been  sold,  and  its  actual 
situation  and  value  before  and  since  the  said  sale.  The 
answer  concludes  with  a  prayer  that  the  sale  of  April  30, 
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1830,  be  cancelled  and  annulled  ;  that    the    plaintiff   be  Eastern  Dist. 
forever  enjoined  from  asserting  any  title  to  the  property  ;     *^y*  '^^- 
and  that  he  pay  Gravier's  estate  ten  thousatid  dollars  in  ~ 
damages,  with  costs  of  suit. 

The  evidence  and  facts  of  this  case  show,  that  in  April, 
1824,  judgment  was  rendered  in  the  Probate  Court  for  the 
parish  and  city  of  New-Orleans,  against  John  Gravier  and 
John  Poumairat,  as  executors  of  B.  Lafon,  for  twenty-two 
thousand  land  seventy-nine  dollars.  This  judgment  seems 
at  first  to  have  been  considered  de  bonis  testatoris^  but  was 
afterwards  changed  into  a  judgment  de  boins  propriis. 
Execution  issued  on  this  and  several  other  judgments,  of 
like  character,  when  Gravier  surrendered  a  number  of 
squares  and  lots  of  ground,  which  he  deemed  sufficient  to 
satisfy  the  demands  against  him.  These  squares  and  lots 
were  laid  down  and  described  on  a  plan  made  by  himself, 
which  is  in  evidence  in  this  case.  It  embraces  thirty-two 
squares  or  lots  of  ground,  in  the  faubourg  St.  Mary,  and 
extends  from  between  two  streets  running  perpendicularly  to 
the  river,  the  upper  called  Hevia  and  the  lower  Common- 
street,  and  two  other  streets  running  parallel  with  the  river,  the 
one  nearest  to  the  river  called  St.  Paul-street,  and  the  one 
nearest  to  the  swamp  called  Bolivar-street.  A  number  of  thfe 
lots  and  squares  thus  surrendered  and  designated  on  Gravier's 
plan,  were  sold  under  these  executions ;  while  others  were 
reserved  for  the  benefit  of  the  proprietor,  under  various 
pretences.  When  the  purchasers,  and  among  them  the 
present  plaintiff,  applied  to  be  put  in  possession  of  their  lots, 
it  was  found  impracticable,  owing  to  the  incorrectness  of 
the  plan  by  which  they  were  sold. 

Under  these  circumstances  and  difficulties,  it  was  agreed 
amdng  the  purchasers,  at  the  suggestion  of  the  city  surveyor, 
to  make  a  new  plan,  running  the  streets  through  towards  the 
swamp,  according  to  their  proper  direction,  and  to  make  up 
for  the  deficiency  of  lots  which  should  be  found  to  exist. 
The  plan  was  extended  back  into  the  swamp,  and  one 
additional  street  annexed,  called  Bertrand-street.  The 
addition  of  this  street  gave  another  tier  or  range  of  four  more 
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squares.  Oravier,  it  seems,  gave  no  positive  assent  to  this 
alteration  ;  but  after  the  new  plan  was  made,  he  refused  to 
join  in  and  sanction  it.  The  purchasers  at  the  sheriff's  sale 
of  December,  1824,  were  left  in  much  uncertainty  as  to  their 
titles  and  boundaries. 

The  curator  of  Gravier's  estate  now  alleges,  that  it  was 
with  a  view  of  divesting  Gravier  of  all  his  right,  title  and 
interest  to  the  ground  that  belonged  to  him  according  to  this 
new  plan,  that  another  execution  was  issued  on  the  original 
judgment  of  1824  against  him.  This  execution  issued  the 
6th  June,  1829,  returnable  the  first  Monday  of  August,  1829. 
It  was  levied  on  all  the  right  and  title  of  Gravier  to  property 
within  certain  boundaries,  embracing  in  part  that  included  in 
the  new  plan.  This  execution  was  returned,  ^*  no  sale  for 
want  of  time."  The  execution  under  which  the  sale  now  in 
contest  was  made,  issued  the  ISth  March,  1830.  On  it,  the 
sheriff  made  the  following  endorsement  and  return : 


*'  Received,  Saturday,  the  ISlh  March,  1830.  Seized  the 
right,  title  and  interest  of  John  Gravier  to  the  lands  lying 
between  SL  Paul  and  Bertrand-streets,  in  the  city  of  New- 
Orleans,  and  sold  on  the  yi/'^een<A  o/'.dprU,  1830,  to  John 
M'Donough  for  the  sum  of. jJ90  00 

Deduct  costs  of  court  and  sheriff 's  fees. 33  50 


^56  50 
*^  Balance  of  fifty  six-dollars  and  fifty  cents  paid  to  plaintiff 
as  per  receipt  book.     Returned  17th  May,  1830. 

G.  W.  MORGAN,  Sheriff." 

The  sheriff's  advertisement  describing  the  property,  and 
notifying  the  terms,  conditions  and  time  of  the  sale,  is  as 
follows : 


"  By  virtue  of  a  writ  of  fim,  fadas^  to  me  directed,  will  be 
exposed  for  sale  at  the  New  Exchange  Coffee  House,  corner 
6f  Chartres  and  St.  Louis  streets,  on  Monday,  the  19th  day 
of  April  next  at  one  o'clock,  P.  M.,  the  right  and  interest  of 
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John  Gravier,  whatsoever  the  same  may  be  to  lands  lying  in  Eastsuh  Di»t. 
the  rear  of  suburb  St.  Mary,  within  the  following  bounds,  to  •^^'y*  ^^^- 
wit :  in  front,  or  to  the  east,  by  the  line  of  St.  Paul-street,  in 
its  whole  length  from  Mr.  Perilliat's  line  above,  to  Common- 
street  below,  on  the  upper  side  ;  or  to  the  south  by  Mr  Peril- 
liat's  line,  running  back  from  its  intersection  with  the  said 
St.  PauUstreet,  or  place  of  beginning,  at  its  intersection  with 
6ertrand-slreet,on  the  lower  side,  or  to  the  north  by  Common 
street,  from  its  intersection  with  said  St.  Paul  street,  and  a 
line  parallel  with  said  Common-street,  continued  until  it  inter- 
sects the  line  of  Bertrand-street,  and  in  the  rear,  or  to  the 
west  by  Bertrand-street,  in  its  whole  length,  seized  in  the 
above  suit.  G.  W.  MORGAN, 

Sheriff.'* 


At  the  sale,  John  M'Donough,  the  present  plaintiff,  became 
the  purchaser  for  the  sum  of  ninety  dollars. 

The  evidence  shows  that  the  boundary  specified  in  the 
foregoing  advertisement,  contained  a  large  number  of  lots 
belonging  to  other  proprietors  than  Gravier ;  and  that  no 
definite  account  of  the  number  owned  by  him  was  ever 
given. 

It  also  appeared  in  evidence  that  the  advertisement  of 
this  property  was  first  published  in  English  in  the  Louisiana 
Advertiser  the  16th^  and  in  French  on  the  24th  March,  1830. 
It  was  also  published  in  the  New-Orleans  Argus  in  English 
the  18th,  and  in  French  on  the  19th  of  March,  1830.  The 
sale  took  place  the  15th  April,  according  to  the  sheriff's 
return,  and  on  the  19th,  according  to  his  deed  made  to  the 
plaintiff,  which  is  itself  dated  the  30th  April,  1830.  The 
advertisement  states  that  the  sale  is  to  be  made  on  the  19th 
April,  1830.  The  law  provides  that  sales  of  immoveables, 
slaves  and  steam-boats  can  be  made  only  thirty  days  after  the 
first  notice  has  been  given.     Code  ofPracHce^  article  670. 

Advertisements  for  the  sale  of  property  in  the  city  of 
New-Orleans,  must  be  inserted  three  times  in  two  news- 
papers in  the  English  and  French  languages.  Code  of 
Practice,  689. 
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BAfiTCRN  DisT.  The  district  judge  was  of  opinion  that  the  proceedings  in 
3friy^i836^  relation  to  the  sale  were  irregular,  and  that  the  formalities  of 
M*noHouoH     law  were  not  complied  with. 

oRATjBm's         Judgment  was  given  for  the  defendant  with  costs.      The 
ctBATOB.      plaintiff  appealed. 

McLzureau,  Grymea  and  Gfroy,  for  the  plaintiflU 

1.  The  insufficiency  of  the  advertisements  in  the  news- 
papers, is  the  first  suhject  of  complaint  on  the  part  of  the 
defendant.  Upon  an  inspection  of  all  the  preceding  cases 
decided  by  this  court,  it  will  be  discovered  that  its  decision 
has  been  based  upon  the  total  absence  of  notice,  the  want  of, 
or  a  misrecital  of  the  judgment  under  which  the  execution 
issued,  or  the  entire  neglect  of  something  enjoined  by  the 
law  to  precede  the  sale.  The  articles  669  and  670,  of  the 
Code  of  Practice,  are  to  govern  us  in  deciding  this  point 
It  appears  from  the  files  of  the  newspapers  in  evidence,  (bat 
the  advertisement  of  the  land  in  dispute  appeared  in  one,  in 
English  and  French,  on  the  17th  and  19th  days  of  March, 
in  the  other  in  English,  on  the  16th  day  of  the  same  month, 
and  in  English  and  French  on  the  19th  of  March,  and  was 
continued  afterwards,  in  both  papers  and  both  languages, 
almost  every  day  until  the  day  of  sale.  The  article  670  of 
the  Code  of  Practipe,  says :  ^'  The  sale  of  moveable  effects 
can  only  be  made  ten  days  after  the  first  notice  which  has 
been  given,  and  that  of  slaves,  ships,  steam-boats,  and 
immoveables  only  thirty  days  after  the  same  notice.''  'Now, 
let  ihe  words  *^  first  notice  that  has  been  given,"  used  in  this 
article,  refer  to  what  it  will,  it  is  clear  from  the  evidence  of 
the  newspapers,  that  the  sale  took  place  after  the  lapse  of 
time  required. 

2.  If  we  begin  to  count  from  the  16th  day  of  March,  when 
it  had  appeared  in  one  of  the  papers  in  both  languages,  then 
thirty-three  days  had  elapsed ;  if  we  begin  from  the  19ib 
day  of  March,  at  which  time  it  had  appeared  in  both  the 
newspapers,  in  both  the  languages,  March  having  thirty-one 
days,  there  was  consequently  twelve  days  in  that  month, 
exclusive  of  the  19th,  and  nineteen  days  in  April,  which 
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makes  thirty-one,  so  that  the  sale  took  place  on  the  Slst  E^ignBH  Dut. 

day  after  the  first  notice,  counting  from  the  very  latest  period ;     *^y»  ^836. 

and  supposing  the*  **  first  notice**  mentioned  in  the  Code,  to 

mean  a  publication  in  two  newspapers  in  two  languages,  or 

thirty  full  days  had  intervened  exclusive  of  the  day  on  which 

the  first  notice  was  complete,  and  of  that  on  which  the  ealie 

took  place. 

3.  It  is  secondly  alleged  that  the  property  was  not  suffi* 
ciently  described.  No  legislative  provision  or  direction  can 
be  invoked  on  this  point.  The  code  is  silent.  The  ^descrip- 
tion is  as  accurate  as  it  was  possible  to  make  it.  It  is 
described  in  the  advertisements  and  in  the  act  of  sale  to  the 
plaintif!^  as  being  situated  in  the  rear  of  suburb  St.  Mary,  and 
comprised  within  lines  and  boundaries  well  established  and 
well  known  :  known  to  the  public,  for  they  figure  on  all  the 
plans  of  the  faubourg  :  known  well  to  Gravier,  for  he  made 
and  established  them.  It  was  hardly  possible  to  give  any 
other  description,  for  it  results  from  the  testimony  on  record, 
that  the  property  of  Gravier  in  that  quarter  had  been  placed 
in  such  a  situation  by  him  that  no  person  could  tell  what  was 
his,  or  what  rights  he  had  on  any,  or  all  of  it ;  if  it  could 
not  be  seized  and  sold  under  this  desciription,  then  he  was 
insured  success  in  his  intention  to  abstract  it  from  the  pursuit 
of  his  creditors,  and  to  annul  this  sale  and  restore  him  the 
property  will  be  to  reward  him  for  his  constant  endeavors  to 
defraud  his  creditors,  and  evade  the  performance  of  his  most 
sacred  obligations,  even  by  the  commission  of  forgery  and 
other  crimes. 

4.  It  is  said,  thirdly,  that  the  sale  does  not  correspond  with  - 
the  seizure.  The  document  referred  to,  to  establish  this,  is 
the  sheriff's  return  on  the  execution  under  which  he  made 
the  sale,  to  be  found  on  the  back  of  the  writ  among  the  origi- 
nal documents  brought  up  from  the  Court  of  Probates.  The 
notice  in  the  newspapers,  the  sheriff's  deed  to  the  plaintiff, 
and  every  other  document  in  the  cause,  concur  in  the 
description  of  the  property,  and  prove  the  sale  to  have  taken 
place  on  the  19th  of  April.  The  sherifi*'s  return  is  dated  the 
1 7th  day  of  May,  18S0,  and  purports,  as  in  the  nature  of 
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Rahtern  Dist.  things  it  iniist  be,  a  narrative  of  his  proceedings  under  the 
"'^  '^'^^j  writ.  It  does  not  give  so  minute  and  accurate  a  descriptioD 
of  the  property  as  the  other  documents^  and  it  states  the  sale 
to  have  taken  place  on  the  1 5th  of  April ;  but  it  is  difficult  to 
conceive  how  the  relation  or  intended  relation  of  facts  and 
circumstances,  made  a  month  after  they  happened,  can 
control  and  falsify  circumstances  and  events  noted  and  eli- 
cited at  the  time  they  happened,  clearly  proved  by  uncontra- 
dicted testimony,  carrying  with  them  internal  evidence  of 
their  truth,  and  consummated  by  a  public  and  authentic  act, 
which  the  law  declares  shall  be  full  proof  of  what  it  contains. 

5.  Fourthly,  it  is  said  the  property  did  not  produce  an 
excess  over  and  above  the  mortgages  upon  it ;  and  that  part 
of  the  certificate  of  the  recorder  of  mortgages  in  evidence,  to 
be  found  in  the  record,  is  relied  upon  as  proof  of  this  fact. 
In  answer  to  this,  we  say  :  1st.  This  is  not  an  absolute 
nullity  of  which  the  debtor  from  whom  the  land  is  seized  can 
take  advantage  of  for  his  own  benefit ;  it  is  a  matter  which 
concerns  the  mortgagee,  and  which  he  may  enforce  against 
us  if  his  mortgage  has  not  been  satisfied.  2d.  That  by  the 
sherifPs  deed  to  the  plaintiflf,  it  appears  that  he  purchased  the 
property  subject  to  all  the  mortgages,  and  that  consequently 
the  price  he  paid  into  the  sherifTs  hands  was  substantially 
and  truly  so  much  over  and  above  all  the  mortgages,  and  the 
law  in  this  matter  being  substantially  satisfied,  the  mere 
manner  and  form  of  doing  it  cannot  work  an  absolute  nullity. 
3d.  That  when  it  is  said  that  if  property  does  not  bring  more 
than  the  mortgages  existing  on  it,  there  is  no  sale,  we 
must  be  understood  to  mean  mortgages  admitted,  or  proved 
to  exist,  truly  and  really,  and  when  their  existence  or  reality 
is  denied,  they  must  be  proved  contradictorily  with  him  who 
denies  them,  and  by  legal  and  conclusive  testimony. 

6.  The  fifth  nullity  alleged  on  the  part  of  the  defendant, 
is,  that  the  execution  is  not  in  the  French  language,  article 
626  of  the  Code  of  Practice  is  relied  on.  We  take  the  provi- 
sions of  this  article  to  be  merely  directory,  and  to  carry  with  it 
no  absolute  nullity  unless  taken  advantage  of  at  the  time. 
The  code  makes  the  same  provision  with  respect  to  petitions 
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a  nullity  for  this  reason.  Co(k  of  Practice,  605,  6,  7.     This  is     -^**y>  ^^^' 
only  necessary  where  the  maternal  language  of  the  defendant 
is  French  ;    there  is  no  evidence  in  the  record  that  the 
maternal  language  of  Gravier  was  French. 
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L.  Janin  and  Deny,  for  the  defendant. 

1.  A  plain  statement  of  the  nature  of  the  plaintiff's  claim, 
suffices  to  show,  that  it  is  utterly  inadmissible.  He  claims  a 
number  of  lots  and  squares  in  the  rear  of  faubourg  St.  Mary, 
under  a  sheriff 's  sale  of  the  19th  of  April,  1830,  in  which 
the  property  is  described  as  any  property  of  John  Gravier, 
within  the  space  of  ground,  bounded  in  front  by  St.  Paul- 
street,  in  the  rear  by  Bertrand-street,  on  the  upper  side  by 
Perilliat's  line,  and  on  the  lower  side  by  the  prolongation  of 
Common-street.  That  space  of  ground  was  at  the  time  of 
the  sale,  divided  into  lots  and  squares,  and  embraced  about 
thirty-six  squares.  The  whple  had  formerly  belonged  to 
Gravier;  by  far  the  greater  part,  however,  had  been  sold 
previous  to  1830.  It  was  town  property,  and  what  still 
belonged  to  Gravier  might  have  been  seized  and  sold,  but 
ought  to  have  been  described  as  town  property.  The  de- 
scription was  such,  that  nobody  could  know  what  property, 
or  whether  any  property  at  all  was  offered  for  sale. .  It  is 
proved  that  neither  the  appraisers  nor  the  sheriff  and  deputy 
sheriff  knew  what  property  they  were  appraising  or  selling, 
nor  could  they  know  it  under  such  a  description.  The 
plaintiff  was  the  -only  person  who  knew  what  property 
Gravier  still  owned  within  the  above  described  limits  ;  it  is, 
therefore,  not  astonishing  that  nobody  bid  against  him,  and 
that  he  could  buy  it  in  for  ninety  dollars.  Under  this  sale  he 
now  pretends  to  have  acquired  three  entire  squares  and  the 
greater  part  of  four  other  squares,  besides  several  other  irre- 
gular parcels  of  ground.  The  evidence  establishes  that, 
already  in  1830  this  property  was  worth  at  least  eight 
thousand  dollars. 

.    2.  It  is  unquestionably  one  of  the  most  material  requisites 
of  a  forced  sale,  that  the  property  should  be  described  with 
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EAwnma  Ditr.  reasonable  certainty,  in  order  to  convey  a  clear  idea  of  what 
■^^'  '^-     is  offered  for  sale.     Code  of  Practice,  676,  702.     1  LamstoM 
ReportB,  43,  and  the  anUhorUies  there  cited  by  the  pltnntiffU 
counsel    4  Peters^s  Reports,  S62.     7  Louisiana  Reports,  409.  . 
1  Louisiana  Reports,  491. 

3.  The  sheriff  can  only  sell  what  be  has  seized,  and  in 
this  case  the  sale  does  not  correspond  with  the  seizure.  The 
sheriff's  return  differs  from  the  description  given  of  the 
property  in  the  advertisement  and  deed  of  sale.  1  Lowsiama 
Rqforts,i^. 

4.  The  property  was  not  advertised  according  to  law. 
Code  of  Practice,  €54,  655,  667  to  669. 

5.  The  writ  of  fieri  facias,  issued  in  the  English  language 
only.  It  is  in  proof  that  Gravier  was  a  Frenchman,  and  did 
not  speak  the  English  language.  Code  of  Practice,  625, 626, 
700-1.     3  Louisiana  Reports,  476. 

6.  A  part  of  the  property  was  specially  mortgaged.  As  it 
did  not  bring  the  amount  of  these  mortgages,  there  was  no 
sale.  Code  of  Practice,  683,  684.  4  Martin,  JV*.  S.,  154. 
7  Ibid.,  JV.  S.,  382. 

7.  It  is  fully  proved  that  the  plaintiff  is  not  an  innocent 
purchaser,  and  that  this  sale  is  his  work,  brought  about  by 
improper  means.  He  procured  it  to  be  made,  he  gave  the 
description  of  the  property,  he  well  knew,  and  knew  alone 
what  property  Gravier  had  behind  St.  Paul-street,  and  care- 
fully concealed  his  knowledge  from  others,  and  he  kept 
others  from  bidding  by  pretending  to  purchase  only  with  a 
view  to  settle  the  boundaries  of  the  property  owned  by  him, 
and  many  other  individuals  behind  St.  Paul-street. 

8.  We  will  now  add  some  remarks  on  the  plaintiff's  opening 
brief.  The  statement  of  the  several  dates  of  advertising  in 
the  newspapers  is  incorrect.  The  advertisement  of  sale  of 
1830,  appeared  in  French  in  the  Louisiana  Advertiser  for 
the  first  time,  the  24th  March. 

9.  In  the  third  point,  plaintiff's  counsel  assert  that  the 
property  was  described  according  to  plans  known  well  to 
Gravier,  for  be  made  and  established  them.  This  is  contradicted 
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by  the  ieslimony  of  Bringier,  who  proves  that  Gravier  did  eastehh  Dibt. 
not  know  Scrirand-street  one  of  the  boundaries.  ^oy,  i836. 

10.  The  notice  of  the  sale,  as  published  in  French,  is 
unintelligible,  and  amounts  to  nothing  at  all. 

11.  Lastly,  it  is  asserted  that  there  is  no  evidence  to  show 
that  the  maternal  language  of  Gravier,  the  defendant  in  the 
sale,  was  French.  This  is  fully  proved  by  testimony  in  the 
record. 


X*I10HdVGH 

gravikh's 

CU  BATOR. 


J\Iathews^  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  plaintiff,  to  prevent  the 
defendant  from  proceeding  to  sell  certain  property  which  he 
had  caused  to  be  inventoried  and  advertised  for  sale,  as 
curator  of  the  estate  of  John  Gravier,  deceased ;  and  to 
recover  damages  from  the  defendant  on  account  of  his  acts, 
by  which  an  attempt  is  made  to  sell  property  which  the 
plaintiff  alleges  to  belong  to  him.  The  answer  contains  a 
denial  of  any  right  or  title  in  the  claimant,  and  allegations 
that  the  pretended  sherifTs  sale  under  which  he  claims,  is 
null  and  void;  and  prays  that  it  may  be  rescinded,  &c. 
Judgment  being  rendered  in  favor  of  the  defendant,  the 
plaintiff  appealed. 

The  facts  of  the  case,  as  established  by  the  evidence, 
show,  that  Gravier,  the  intestate,  who  was  the  owner  of  the 
land  in  the  rear  of  the  faubourg  St.  Mary,  laid  out  a  part  of 
it  into  squares  and  lots  for  buildings,  intending  them  to  be 
annexed  as  city  property  to  the  faubourg  which  had  been 
«  previously  established  m  front,  &c. ;  that  during  his  lifetime 
he  sold  many  of  those  jEiquares  and  lots  to  different  persons, 
in  conformity  with  a  plan  which  he  had  caused  to  be  made. 
This  plan  being  considered  imperfect,  as  not  designating 
with  precision  the  various  parcels  of  ground  sold  to  the 
different  purchasers,  underwent  changes  by  the  consent  of 
these  parties  mutually  given,  until  a  plan  was  finalfy  made 
and  adopted  in  1831 ;  iti  which  the  defendant  acquiesces,  as 
shown  by  his  answer. 

Gravier  was  indebted  in  large  sums  to  judgment  creditors, 
whose  claims  were  not  fully  satisfied,  and  on  the  13th  day  of 
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EAimuN  Disr.  March,  1830,  at  which  time  an  execution  isBued  against  hi^ 
May,  1836.  property  on  one  of  those  judgments.  Under  this  writ  the 
sherifT  seized,  as  appears  by  his  return,  which  is  uncontra- 
dicted, ^'  the  right,  title  and  interest  of  John  Gravier  to  the 
lands  lying  between  St  Paul  and  Bertrand  streets,  in  the 
city  of  New-Orleans,  and  sold  on  the  15th  day  of  April, 
18S0,  to  John  M^Donougb,  for  the  sum  of  ninety  dollars: 
deduct  costs  of  court  and  shetifTs  fees  thirty-three  dollars 
and  fifty  cents :  balance  of  fifty-six  dollars  and  fiAy  c^nts, 
paid  to  plaintifT,  as  per  receipt  book.  Returned  the  17th  of 
May,  1830.     G.  W.  Morgan,  sheriflf." 

In  addition  to  this  return,  made  by  the  sheriff,  a  deed  from 
that  ofi&cer  is  produced  in  evidence,  dated  on  the  30th  April, 
1830,  reciting  the  sale  as  having  been  made  on  the  19th  of 
that  month. 

It  is  seen  from  the  recital  of  these  acts  and  their  dates,  that 
the  plaintiff  bought  the  premises  in  dispute  previous  to  the 
adoption  of  the  plan  of  1831. 

The  validity  of  this  sale  is  attacked,  on  the  ground  of 

omissions  on  the  part  of  the  sheriff  to  fulfil  the  formalities 

required  by  law  in  the  forced  alienation  of  property  .under 

judgment  and  execution.  Another  cause  of  nullity  is  alleged 

Where    the  by  the  defendant,  said  to  result  from  the  concealment  and 

S^*^er  cxe- ^''^"^  ^^  '^®  plaintiflf,  in  procuring  the  seizure  and  sale  of 

cation  shows  a  Gravier's  property.     But  the  opinion  which  we  have  formed 

ofexeeutioii,and  on  the  alleged  informalities  in  the  sale,  renders  it  unnecessary 

sale  to  him  lun-  j.  •        .  ■  •  •    ^ 

der  them,  made  ^  examme  thlS  pOlUt. 

by  the   proper      ^g  consider  it  now  as  an  established  doctrine  of  our  iuris- 

omccr,  all  pre-  j  .  .  . 

yious  proceed-  prudeuce,  in  relation  to  sales  under  execution,  that  when  a 
tef,^  are  prem-  purchaser  shows  a  judgment  and  writ  of  execution  *and  sale 
bc^  TOrrecU*  ^  ^"^  Under  them,  made  by  the  proper  oflftcer,  all  previous 
made,  that  is,  in  proceedings  by  the  latter  are  presumed  to  have  been  correctly 
formalities  re-  made ;  that  18,  in  relation  to  the  formalities  required  by  law, 
ThiT\)re8umpl  ^^^  presumption  is  omma  recte  acta.  But  this  presiimption, 
tionisofwiwrec-  Ufce  all  Others  of  facts,  must  yield  to  proof  contrary' to  it 
like  all  otiier  The  poiuts  of  the  defendant  present  two  principal  grounds 
ykWsTcontk.  ^^  """*^y  '"  ^^^  sheriff's  sale  to  the  plaintiflT,  arising  out  of 
ry  pi-oof.  fhc  omissions  and  misconduct  of  that  officer :   1st.  A  want  of 
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proper  description  of  the  property  t^ized  ;  and,  2d.  Neglect  Eastkrk  Dist. 
to  advertise  it  in  the  manner  and  during  the  length  of  time     >^%»  >83C. 
required  by  law.     Before  examining  the  evidence  in  support     n*j)oxougu    ■ 
of  these  points,  and  applpng  the  law  to  them,  it  is  proper  to      oravieb^s 
premise  that  we  have  always  adopted  as  a  maxim,  that  in      «i»ator. 
forced  alienations  of  property,  all  formalities  required  by  law  aiicDations     of 
must  be  strictly  fulfilled  to  give  validity  to  such  alienations.  }";?^;^ntic9^'  Hj! 
From  the  adoption  of  this  maxim  it  follows,  that  all  persons  *i»i»«'*J  ^  ^^;^ 

■^  II    1  must  be  stricUy 

havmg  an  interest  to  have  such  alienations  annulled,  may  fulfilled,  to  give 
claim  judicially  a  rescission  of  the  sales  by  which  the^  are  ^c.*^ 

made.  Pcnonsha^Ing 

The  description  of  the  property  seized  in  the  present  cause  the aiieDa- 
inslance,  viewed  in  the  light  of  city  property,  laid  out  into  at°"8hmff^r  w 
squares  and  lots,  is  truly  vague  and  indefinite,   and  the  other  forced  sale 

evidence  shows,  that  neither  the  sheriff  or  the  appraisers  for  Mam  of  the 

111*  — .1.  i*»' 

could  possibly  have  had  any  knowledge  of  its  extent  or  value,  in'^maki^*  *it! 
It  is  true,  that  the  Code  of  Practice  does  not  point  out  in  "?»};  <^*J»«»  J"*?»- 

■^  .  cially  the  rcscis- 

express  terms,  the -specific  manner  in  which  property  seized  sion  of  such  sale. 
in  execution  shall  be- described.    But  certainly,  a  description 
so  totally  void  of  precision  as  not  to  enable  the  appraisers  to 
find  the  property  which  they  are  called  on  to  estimate,  or  in 
any  other  manner  to  give  a  clue   to  its  value,  would   be 
contrary  to  the  provisions  of  our  laws,  intended  to  protect 
unfortunate  debtors  against  all   useless  severity,  by  which 
their  property  might  be  taken  from  them,  imder  color  of  law, 
at  a  cruel  sacrifice  of  Iheir  interest,  by  a  forced  sale  of  it, 
indefinitely  below  its  value.     Although  the  mode  of  pro- 
ceeding in  seizures  and  sales  under  execution,  in  relation  to 
a  description  of  the  property  seized,  is  not  expressly  directed 
by  the   code,    yet    it    results  from   irresistible  implication  alienations,  the 
derived  from  the  articles  676  and  702,  that  property  thus  fr'^^'^feserTted 
seized  must  be  described  much  more  specifically,  and  with  ^*^.**  minuteness 

■  1  ""^  •ccuracv,  so 

considerable  and  much  greater  precision,  and  certainly  more  that  it  can  be 
than  was  done  in  the  present  instance.  The  first  article  JX^l^ute^lS 
cited  provides,  that  "slaves  must  be  appraised  either  by  the  ?■  ^"  ascertain 

t  ^  rr  •'Its     value,    and 

head  or  by  families,  and  other  efiects  must  be  appraised  with  be  sold  together 
such  minuteness  that  they  may  be  sold  together  or  separately  Sie'^esradyan- 
to  the  best  advantage  of  the  debtor,  as  he  may  direct.     All  ^^' 
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RitTBRif  DifiT.  properly  seized  in  execution  must  be  appraised ;  and  we  find 

■^foy»  '^<^'     ihe  law  imperative  that  it  must  be  so  appraised,  when  made 

M'ooRouGn     up  of  different  and  distinct  parcels,  that  they  may  be  sold 

sRAviKft'fl      together  or  separately,  $Lt  the  option  of  the  debtor. 

CURATOR.  Xhe  sheriff  returns  in  the  present  instance,  that  be  seized 

•hfriff  ^^^JL^  property  in  the  city  of  New-Orleans,  and  other  evidence  in 

property  in  cxe-  (be  cause  shows  that  a  considerable  part,  if  not  all  the  land 

cution,  and  du-       .       .  .  ,  .  i    •  i        .  •  j 

scribed  it  as  seized,  was,  previous  ta  the  seizure,  laid  out  in  squares  and 
t^en  ^^yprnii  '^^»  bounded  by  certain  named  streets.  He  does  not, 
and  Bertram^  however,  specify  any  of  those  squares  or  lots,  and  conse- 
cUy  0/ j^ev-Or^  quently  put  it  out  of  his  power,  and  that  of  the  appraisers,  to 
e^n'cc*sifowed  Comply  with  the  requisites  of  the  article  of  the  Code  of 
Oiat  the  ground  Practice^  now  being  interpreted.  According  to  the  article 
streets  had  nre-  702,  the  sheriff  is  obliged  to  specify  the  object  seized  and 
oSTinto  lots  and  ^^^  9  ^Q^  this  must  be  done  in  his  return  on  the  writ.  If  he 
thatSisdes^p^  seizcs  more  than  one  object,  according  to  the  spirit  of  article 
tion  was  insu*-  676,   he  must  specify    each  and  every  one  seized.     The 

cient,  and   that  1     •       1  •  n        i*  i*  <•      .     1  - 

the  sale  pnder  it  seizure  made  in  this  case  was  really  of  many  distinct  objects, 
£epui«i^ser/°  if  ouc  squaie  or  lot  in  a  town  may  be  distinguished  from 
According  to  another,  either  as  to  locality  or  in  point  of  value,  a  propo- 
of^the  Code  of  sition  which  we  presume  will  not  be  denied.  The  adjudged 
^ctice,      the  cascs  cited  on  the  part  of  the  defendant,  in  support  of  the 

sherin  is  reqm-  *  ... 

i-ed  to  specify  pcNut  which  .has  now  been  investigated,  are  not  precisely 
and^soid,  which  similar  to  the  present,  but  have  a  very  evident  analogy. 
Sc^^^TaS  ^®  ^  Louisiana  Reports,  4S.  4  Peters,  362.  7  Loumomi 
wit,  so  as  to  Reports,  409,  and  1  Ibid.,  491.  But  supposing  our  reasoning 
speci^^one  ob-  ou  this  point  'to  be  feeble  and  inconclusive,  which  we  are 
ihw      ™  ""°"  ^y  "^  nieans  ready  to  admit,  still  the  second  point  which 

we  purpose  to  discuss,  does  in  our  view,  incontrovertibly 
support  the  ground  assumed  by  the  defendant ;  that  is,  that 
the  sheriff  omitted  or  neglected  to  advertise  the  property 
seized,  the  full  length  of  time  prescribed  by  law.  Being  real 
estate,  he  was  bound  to  advertise  it,  in  both  the  English  and 
French  languages,  for  the  space  of  thirty  days  before  the 
sale.  We  have  already  transcribed  the  return  of  the  officer 
on  the  writ  of  execution,  in  which  he  states  that  the  property 
seized  was  sold  on  the  15th  of  April  1830.  This  return  we 
stated  to  be  uncontradicted,  and  we  hold  this  opinion  not- 
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withstanding  the  discrepancy  of  dates  between  the  sheriff's  Eastsrx  Dist. 
deed  and  his  return  ;  considering  the  sale  and  return  intocourt     »Wiiy,  i&so. 
as  the  real  evidence  of  title  in  the  plaibtiff,  if  any  he  has,  and      m^dokouoh 
superior  to  that  of  the  act  of  sale,  which  it  must  control,  in      gratikr'b 
the  event  of  disagreement  4>etween  the  adjudication  and  the      c^atoh. 
sheriff's  deed.     The  latter  is  a  matter  entirely  between  the 
officer  and  the  purchaser,  the  former  a  solemn  and  indispen- 
sable performance  of  duty,  and  addressed  directly  to  the  court 
in  which  it  should  become  a  record  not  to  be  contradicted  by 
any  thing  dehors.     In  support  of  this  opinion,  see  article  695 
of  the  Code  of  Practice,  wherein  it  is  positively  declared  that 
the  act  of  sale  adds  nothing  to  the  force  and  effect  of  the 
adjudication,  &c.     If  we  take  the  16th  March  as  the  com-     R«*J  op  im- 

moveable     pro- 

raencement  of  the  advertisements,  (the  property  having  been  pert^,    situated 
seized  on  the  18th)  and  the  day  of  adjudication  to  be  the  15th  JSurt  ib^'SiSJa-' 
of  April,  according  to  the  sheriff's  return,  thirty  days  did  not  "^ »» *^!  n«J»- 
elapse  between  the  advertisement  and  the  day  of  sale,  unless  Kngiiah       uid 
both   those  days  be  included  in  the  calculation,  which  is  J^^toe  i^ty 
contrary  to  established  practice  in  such  cases,  and  which  gives  thlda^^^^'t/S 
way  only  to  positive  law.     The  expressions  in  the  article  advertuemau 
670  of  the  Code  of   Practice,  do   not  impugn   this  usual  the  day  of  mL, 
mode  of  calculation  which  would  exclude  either  the  day  of  rfeap^diys^^y 
sale  or  the  day  when  the  advertisement  commenced.     For  ^p«e  between, 
it  declares  that  sales  of  immoveables  shall  take  place  only  formality  is    a 
i^  a  notice  by  advertisement  of  thirty  days.     After  thirty  g^iSl"""'" 
daysj  cannot  mean  vnihin  that  period,  which  would  take  place 
in  the  present  instance  if  both  the  days  of  advertising  and  sale 
be  included  in  th^  calculation  of  time.     The  law,  however, 
requires  property  situated  in  the  place  where  this  was  when 
seized  by  the  sheriff,  to  be  advertised  both  in  the  English  and 
French  languages.     The  advertisement  in  French  is  how- 
ever not  shown  to  have  had  place  in  any  newspaper  or 
gazette  published  in  the  city  before  the  1 9th  of  March  :  conse- 
quently, the  time  of  advertising  required  by  law  is  greatly  defi- 
cient, according  to  the  view  of  the  case  which  we  have  taken. 
But  it  is  contended  that  the  neglect  and  omissions  of  the 
sheriff  in  the  performance  of  his  duties  ought  not  to  prejudice 
the  plaintiff,  who  is  stated  to  be  a  purchaser  in  good  faith  ; 
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ABTKRic  ui«T.  and  that  the  causes  of  nullity  relied  on  by  the  defendant  arc 
•^^»  '^^'  not  supported  by  the  general  principles  of  our  jurisprudence. 
In  support  of  the  doctrine  thus  assumed,  we  are  referred  to 
the  commentary  of  TouUier  on  the  civil  law  of  France,  parti- 
cularly, to  certain  numbers  or  articles  found  in  the  7th 
volume  of  this  work  under  the  head  of  extinction  of  obliga- 
tions, from  No.  479  to  60S.  We  have  attentively  exammed 
the  authority  thus  cited,  not  without  pleasure,  derived  from 
the  force  and  perspicuity  of  the  reasoning  of  the  author, 
wherever  he  treats  of  the  nullities  of  contracts.  He  divides 
the  subject  into  acts  done  contrary  to  law,  and  omissions  to 
pursue  formalities  required  by  its  provisions.  This  last 
branch  of  the  subject  is  examined  according  to  the  distinc- 
tion made  by  the  doctors  of  the  civil  law,  between  substan- 
tial and  accidental  formalities.  The  first  general  rule  in 
relation  to  them  is,  that  when  the  formality  prescribed  \s 
founded  on  natural  equity,  it  is  said  to  be  substantial,  and  its 
omission  carries  with  it  nullity  of  the  act  The  author  criti- 
cises this  rule  in  relation  to  voluntary  and  consensual  con- 
tracts, and  perhaps  the  exceptions  to  its  validity  which  he 
imagines,  would  not  apply  to  judicial  proceedings,  under 
which  forced  alienations  of  property  take  place.  It  is,  how- 
ever, in  our  opinion,  of  the  essence  of  justice  and  natural 
equity,  that  when  a  forced  sale  of  a  debtor's  property  is  made 
under  legal  proceedings,  that  it  should  not  be  sacrificed  for 
less  than  its  value,  or  at  least  that  portion  of  it  intended  to  be 
secured  by  a  fair  appraisement.  In  this  case,  the  pretended 
appraisement  appears  to  us  to  have  been  a  mere  mockery  of 
justice,  as  neither  the  officer  who  seized,  or  the  appraisers, 
had  any  means  of  knowing  or  finding  out  the  value  of  the 
property  to  be  appreciated.  Should  we  admit  the  full  force 
of  Toullier's  reasoning  on  the  subject  of  nullities,  still  excep- 
tions to  the  rules  which  he  thinks  ought  to  be  established 
would  result  (it  is  believed)  from  the  texts  of  our  codes,  and 
from  the  leading  principles  of  our  jurisprudence. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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^  BaSTEIUC    D18T. 

Jtmct  1836. 
,     MILLAUDON  M.   TURGEAU   ET   AL.  millauijoh 

TUKOEAU  BTAL. 
APPBAL   from   TBB   court  of  the   first  JUDICIAL   DISTRICT. 

An  exception  to  the  general  rule,  that  defendants  have  a  right  to  be  sued 
in  the  parish  where  they  have  their  residence  and  doinicil,  has  been  made 
by  the  court,  in  cases  necessarily  growing  out  of  the  provisions  of  law, 
in  relation  to  joiaU  obligors,  who  are  absolutely  required  to  be  sued 
together. 

The  necessity  of  the  case  does  not  require  that  obligors  tn  wlido  should  be 
sued  together.  To  create  a  new  exception  in  favor  of  such  contracts, 
would  be  a  violation  of  positive  law. 

Strictly  speaking,  the  drawer  and  endorser  of  a  note  or  bill,  are  not  bound 
jointly,  either  to  the  holder  or  amongst  themselves,  according  to  the 
definition  in  the  code,  but  only  in  tolido. 

The  plaintiff  has  a  clear  and  adequate  remedy  by  suit,  separately  against 
either,  the  drawer  or  either  of  the  endorrors  of  a  promissory  note,  because . 
the  obligation  is  not  joint,  but  in  tolido.  - 

Defendants  sued  as  endorsers,  and  bound  tn  tolido^  have  a  right  to  bo  sued 
at  their  respective  domicile.  The  court  cannot  create  an  exception  in 
such  cases,  which  is  done  when  the  obligation  is  joint  only. 

This  is  an  action  against  two  endorsers  of  a  promissory 
note,  residing  in  different  parishes. 

The  plaintiff  alleges,  that  one  Louis  Melcliier  Raymond, 
of  New-Orleans,  executed  his  promissory  note  for  two 
thousand  dollars,  payable  twelve  months  after  the  16th  Janu- 
ary, 1834,  to  the  order  of  and  endorsed  by  Laroque  Turgeau, 
of  the  parish  of  Ascension,  and  afterwards  endorsed  by 
Pierre  Dubertrand,  of  New-Orleans.  That  said  note  was 
duly  protested  for  non-payment  against  the  drawer,  and 
notice  thereof"  given  to  the  endorsers.  He  prays  judgment 
against  said  endorsers,  jointly  and  severally,  for  the  amount 
of  the  note. 

Dubertrand  pleaded  a  respite  allowed  him  by  his  creditors, 
by  way  of  exception,  to  the  action  against  him,  which  was^ 
overruled. 


XIIXAVDOH 
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EisTuui  DiiT.      Turgeau  pleaded  his  domicil.     He  alleged  by   way  of 
June,  1836.     exception,  that  he  was  not  ameDable  to  the  jurisdiction  of 
the  District  Court,  sitting  in  New-Orleans,  tecause  his  domi- 
^'wr  AL  *^*'  ^^  '"  ^^®  parish  of  Ascension  ;  and  prayed  that  the  suit 
be  dismissed  as  to  him. 

This  exception  was  sustained  by  the  judge  presiding ;  and 
the  plaintiff  appealed. 

Bmjamnj  for  the  plaintiff,  assigned  for  error  apparent  oii 
the  face  of  the  record,  the  decision  of  the  judge  a  ftio,  sus- 
taining the  exception  of  Turgeau,  to  the  jurisdiction  of  the 
court,  on  the  plea  of  domicil. 

J.  SUdeUf  for  the  defendant,  Turgeau. 

1.  It  is  expressly  provided,  that  the  District  Court  has  do 
jurisdiction  of  actions  against  persons  residing  in  the  state, 
when  the  suit  is  out  of  the  limits  of  its  district  or  jurisdiction, 
unless  in  cases  expressly  excepted,  (this  not  being  one)  or 
when  the  defendant  voluntarily  appears  and  submits  to  its 
jurisdiction.     Code  of  Practice^  article  129. 

2.  The  obligation  created  by  the  endorsement  of  a  promis- 
sory note,  is  not  solidary  with  that  of  the  maker.  It  is  con- 
tingent and  conditional.  If  it  be  solidary,  it  does  not  come 
within  the  provisions  of  the  code.    See  La.  Code^  article  2080. 

S.  It  is  also  provided  by  law,  that  when  there  are  several 
solidary  debtors,  the  creditor  may  apply  to  either  of  the 
debtors  he  pleases,  and  sue  him,  without  such  debtor  having 
the  right  to  plead  the  benefit  of  division.     La,  Code^  2089. 

One  judge  dissenting  to  the  opinion  of  the  court,  the 
judges  delivered  their  opinions  serialtm. 

Mathews^  Pretiding  Judge, 

This  is  an  appeal  from  a  judgment  of  the  court  below,  by 
which  a  plea  to  its  jurisdiction  was  sustained,  and  the  suit 
dismissed  as  to  the  present  defendant  and  appellee. 

l^he  suit  was  brought  against  two  endorsers  of  a  promisory 
note,  who  reside  in  different  parishes,  and  an  attempt  is  made 
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on  the  part  of  the  plaiDtiiT  to  bring  the  appellee,  who  is  EisTsnir  Dier. 
domiciliated  in  the  parish  of  Ascension,  before  the  court  of  -^wk?.  i8S6. 
the  first  district,  whilst  his  residence  is  in  that  of  the  second.  jfiLLAunoir 
The  right  and  privilege'of  defendants  to  be'  sued  at  the  place  tuiwiJu*  it  al. 
of  their  residence,  when  residing  within  the  limits  of  the  An  excepcion 
state  and  at  no  other  place,  has  been  secured  to  them  by  the  JJdJf^thI?°X^ 
provisions  of  our  laws  ever  since  the  act  of  the  ledslative  fendant"  ,have  a 
council  of  1805.  To  this  rule  of  law,  no  express  exceptions  in  the  parish 
can  be  found,  those  only  excepted  which  are  contained  in  ^^  resfdence 
the  Code  of  Practice,  articles  163  and  164.     In  addition  to  J"*^  domicii,  has 

.  been    made    by 

those  expressed  in  the  code,  by  a  decision  of  this  court,  one  the  court,  in  ca- 
more  has  been  recognized,  necessarily  growing  out  of  the  mwing^ouT'of 
provisions  of  law  in  relation  to  obligors  exclusively  joint ;  but,  ^®^^^*^i"*  °^ 
in  my  opinion,  the  same  necessity  does  not  exist  in  reference  to >oin/ obligors, 
to  obligations  m  soKdo;. and  to  create  a  new  exception  in  luteiy ''paired 
favor  of  such  contracts,  would  be  in  violation  of  an  express  ^(j|*^  ^^^  *°" 
and  general  rule  of  law,  a  proceeding  not  sanctioned  either     The  necessity 
by  its  letter  or  spirit.    The  case  of  AUain  vs.  Longer,  not'^^^'Jhat 
4  Lovinana   JReporto,    152,    although  the  contract  in   that  obligors  m«o&/o 
and  the  present  one  are  similar,  being  both  m  solidoy  and  together.      To 
which  seems  to  be  relied*  on  by  the  plaintiff,  brought  to  the  ^^on*  in  favor 
consideration  of  the  court,  a  question  for  solution  entirely  of    such    ood- 
different  from  ^  that  which  the  case  now  to  be  determined  a  violation   of 
presents,  and  consequently  is  wholly  inapplicable  to  the  P°"**^«  ^^• 
present  contest.     The  doctrine  in  the  former  case  may  be 
just  and  true,  .and  founded  in  law,  without  in  any  manner 
interfering  with  the  privilege  of  defendants  to  be  sued  in  the 
place  of  their  domicil,  and  no  where  else. 

In  interpreting  contracts  made  in  solidoy  it  is  worthy  of 
remark,  that  the  definition  and  rules  relating  to  them  in  the 
LamHana  Code,  do  not  expressly  declare  them  to  be  both    „  . 

'       ,     .  ^    .   ,  .   .  ,  ,  StricUy  speak- 

jowU  and  several.  It  is  essQutiai  to  a  joint  contract  that  the  ing,  the  drawer 
obligors  should  be  bound,  each  one  for  his  virile  share,  the  rliotc^^w^bin^ 
sum  promised  by  him,  and  no  more.     It  is  true  that  the  obli-  f^  ^^^  ^^?^^ 

.  J  i_        1  1  <         1  ..  .   1  ,     JoJntlyi      either 

gallons  assumed  by  the  maker  and  endorser  of  a  negotiable  to  the  holder  or 
paper,  creates  a  contract  m  soUdo  ;  but  it  seems  to  me  to  be  Sves^aUJiSng 
joint  only  in  consequence  of  their  promises  being  based  on  the  |®  ^®  f^^'^k"* 
same  instrument.  Strictly  speaking,  they  are  not  bound  jointly  only  in  nUdo, 


550  CASES  IN  THE  SUPREME  COURT 

BAmui  Divr.  either  to  the  holder  of  the  note,  or  bill  of  exchange,  or 
Jww,  t836.     amongst  themselves,  according'to  the  definition  given  in  the 
MiuAuooH^  <^odc  of  a  joint  obligation. 

^  When  a  contract  joint  and  several  in  its  terms,  that  ia, 

one  made  directly  m  soUdo^  is  entered  into,  it.might  be  ques- 
tioned whether  the  obligee  could  be  permitted  to  consider 
this  contract,  in  pursuance  of  his  rights  on  it,  as  joint  alone, 
although  such  an  obligation  may  be  said  to  be  joint  sub  modoy 
being  so  between  the  obligors. 

I  am  therefore  of  opinion  that  the  judgment  of  the  District 
Court  ought  to  be  afiSrmed  with  costs. 

The  plaintiff       Btdlord,  J. 
baa  a  dear  and 

adequate  reme-  In  the  casc  of  Toby  &  Co.  V8.  Hart  et  ah,  (8  Louisiana 
rateiy"^  ani^  Reports  523)  we  held  that  joint  obligors  may  be  sued  at  the 
ep'or  dtheT^f  <^o™cil  of  either,  and  that  such  a  case  formed  necessarily  an 
Uie  endorsers  of  exception  to  the  general  rule,  inasmuch  as  the  obligee  would 

a       promissoiT  ,  .  .  ,  -      .  .•  •*     w.i_ 

note,  because  be  Without  remedy  against  any  of  the  parties,  if  the 
SS^K^bu'e^cception  of  doraicil  should  prevail.  In  the  case  now 
tnnHdo.  before  the  court,  the  plaintiff  has  a   clear  and  adequate 

sued^'^n^  remedy  by^suit,  against  either  of  the  parties,  and  the  obliga- 
sers  and  bound  tiou  is  uot  joint,  but  m  BoUdo.     ^uch  a  case  is  not  enume- 

tft  soSdo,  have  a  •'  .  ^      ^    %       ^  -n  i»i-i 

right  to  be  sued  rated  as  an  exception,  by  the  Code  of  Practice,  and  I  tbink 
ti¥e'**'domi^  we  caunot  create  a  new  exception  not  resulting  from  neces- 
Theoourtcannot  gfty  ^nd  iu  a  casc  in  which  to  refuse  it  would  amount  to  an 

ereate  an  excep-       •"  »       •  -it 

tion  in  such  ca-  absolutc  denial  of  justice.  I,  therefore,  concur  with  the 
^ne  when  the  presiding  judge,  that  the  judgment  ought  to  be  affirmed. 

obligation        is 

join  o  y.  Mar&if  /.,  dissenting. 

The  two  defendants  in  this  case  are  sued  as  endorsers  of  a 
promissory  note,  and  reside  in  different  parishes.  The  suit 
is  brought  in  the  parish  in  which  one  of  them  resides ;  the 
other  pleaded  as  an  exception  his  residence  out  <>f  the  parisli 
in  which  the  suit  is  brought.  The  exception  was  sustained, 
and  the  plaintiff  appealed. 

The  rule  that  every  one  is  to  be  sued  before  the  court  of 
his  domicil,  is  one  which  tlie  Code  of  Practice  gives  us,  not 
as    an    universal,  but  as  a  general  one,   liable  to    many 
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exceptions^    some    of    which    are    expressed,    and    others  EA«TEnw  Dist. 
implied.  •^'^>  ^^^' 

We  recognised  one  of  the  latter  lately  in  the  case  of  a  joint     miliaudon 
obligation ;  and  I  believe  that  the  case  of  a  joint  and  several 
obligation  presents  another  calling  for  the  same  remedy. 

I  admit  that  the  case  of  a  joint  obligation  is  a  stronger  one 
than  that  where  the  obligation  is  joint  and  several.  In  the 
former,  there  would  be  a  failure  of  justice,  if  neither  of  the 
joint  obligors,  who  reside  in  different  parishes,  can  be  sued 
but  in  that  in  which  he  resides. 

But  in  the  case  of  a  joint  and  several  obligation,  where  all 
the  parties  are  each  liable  for  the  whole  debt,  and  payment  by 
either  of  them,  discharges  all  the  others,  the  law  gives  the 
creditor  the  right  of  suing  all  his  debtors  in  one  single  suit. 
This  is  extremely  convenient  to  the  creditor,  and  saves  to  the 
debtors  an  accumulation  of  costs,  for  they  may  all  be  defended 
by  the  same  attorney. 

It  facilitates  credit,  for  creditors  are  willing  to  indulge  in 
proportion  as  the  recovery  is  easy.  It  prevents  the  multipli- 
city of  suits  for  the  same  debt,  which  the  law  abhors.  There 
is,  besides,  a  great  hardship  in  compelling  the.  holder  of  a 
note  to  institute  thereon  as  many  suits  as  there  are  parties  on 
it ;  for  payment  by  either  mulcts  him  with  costs  in  all  the 
other  suits. 

It  is  admitted  he  may  sue  all  of  tbem  in  one  single  suit,  if 
they  all  reside  in  the  same  parish.  It  ought  not  to  be  in  the 
power  of  either  of  the  debtors,  by  a  change  of  residence,  to 
defeat  that  right. 

An  argument  has  been  strongly  pressed  upon  us,  which 
with  me  has  very  little  weight.  It  is  said  that  in  the 
country,  litigation  offers  to  a  debtor  the  facility  of  keeping  his 
creditors  at  bay  for  several  years ;  and  if  the  latter  may  com- 
pel payment,  with  less  expense  and  difficulty,  they  would 
institute  their  suits  on  notes  of  hand  in  the  courts  of  the  city, 
on  which  payment  will  be  obtained  before  the  debtor  con- 
templated he  could  be  legally  coerced.  Jurisdiction  may 
even  be  given  to  the  courts  of  the  city  in  cases  in  which  they 
have  it  not,  by  the  addition  of  the  endorsement  of  a  party 
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Bactkbh  DifiT.  residing  in  the  city.  The  endorser  of  a  note  knows  that  by 
'^»  '^^-  the  endorsement  of  it  to  another,  or  to  the  citizen  of  another 
KOBBis  State,  he  may  be  drawn,  not  only  from  his  parish,  but  from 
ABATrr  AL.     ^^®  courts  of  the  state  to  that  of  the  United  Stittes. 

Every  facility  which  is  accorded  to  the  creditors  renders 
credit  easily  obtained,  and  procures  to  the  honest  debtor  indul- 
gence, which  he  finds  sometimes  useful.  The  creditor  who 
is  aware  that  his  debtor  has  the  faculty  to  bid  him  defiance, 
loses  no  time  in  bringing  his  suit,  and  prosecutes  it  without 
remission. 

Our  fellow  citizens  who  reside  in  the  country,  find  it  difS- 
cult  to  obtain  money  at  the  interest  which  the  law  allows, 
because  the  power  which  they  have  of  protracting  payment, 
deters  those  who  cannot  reconcile  it  to  their  feelings  to  exact 
a  high  rate  of  interest,  as  a  security  against  the  trouble, 
vexation,  and  consequent  danger  attending  village  litigation. 

I  think  the  right  of  exemption  from  being  sued  out  of  one's 
own  parish  has  an  exception  strongly  implied  in  the  cases  in 
which  the  law  allows  one  suit  against  the  several  co-debtors. 

I  am,  therefore,  of  opinion  we  ought  to  reverse  the  judg- 
ment of  the  District  Court,  overrule  the  exception  on  the 
score  of  commorancy,  and  remand  the  case  for  further 
proceedings. 


MORRIS   V8.    ABAT    ET    AL. 

APPEAL    FROM   TRB   COURT  OF  THE    FIRBT   JUDICIAL  DIBTRICT. 

The  proviaion  of  the  Civil  Code,  (354,  article  57)  which  gives  to  the  buyer, 
in  case  of  evicUon,  the  increased  value  of  the  property  between  the  time 
of  sale  and  the  period  of  eviction,  which  is  to  be  restored  by  his  Tender 
in  warranty,  is  suppressed  and  repealed  by  the  adoption  of  the  LobisiaR^ 
Code. 

In  case  of  eviction  of  the  buyer,  the  seller  is  onljf  responsible  for  the 
restitution  of  the  price ;  the  fruits  or  revenues  when  the  vendee  has  to 
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retom  them  to  the  trae  owner«  the  costs  of  suit,  and  damages,  whtei  the  Bastkiih  Dibt. 

-vendee  has  sufiered  any  over  and  above  the  prioe  he  has  paid.  Jtmct  1 830. 

A  city  manhal  ,or  sheriff,  who  s^Us  property  under  execution,  is  not  sudi  a         xoaus 

warrantor  of  title,  ^  to  anthorise  his  beinr  cited  as  sach*  and  condemned      . .  .J**  . , 

to  pay  as  vendor,  on  a  failure  of  title. 
The  marshal  or  sheriff  is  responsible  in  damages  to  the  purchaser,  who  is 

evicted  for  selling  a  slave,  or  other  property,  without  sufficient  authority. 

These  officers  warrant  the  correctness  and  legality  of  their  own  acts,.  andT 

if  by  their  illegal,  acts,  t&ey  cause  damages,  they  are  bound  to  make 

reparation. 

This  is  a  petitory  action,  in  which  the  plaintiff  claims  a  lot 
of  ground  in  the  city  of  New-Orleans,  now  in  the  possession 
and  claimed  by  the  defendant,  Abat.  The  vendors  of  the 
latter  were  called  in  warranty.  The  facts  of  the  case  are 
accurately  stated  in  the  following  opinion  of  the  district 
judge,  who  tried  the  cause  in  the  first  instance  : 

^'  This  is  a  suit  for  a  lot  of  land  under  circumstances  every 
way  similar  to  the  case  of  Morris  v9,  Crocker,  reported  4 
Lotimona  RepariSy  147.  The  only  difficulty  that  has  arisen,.  ^ 
is  between  Millaudon,  the  Vendor  of  Abal,  and  Macarty,  wh» 
purchased  the  lot  on  a  sale  by  execution  in  the  City  Court,, 
for  taxes,  on  the  24th  November,  1828,  and  sold  it  to 
Millaudon  on  the  22d  March,  1831,  for  fifteen  hundred 
dollars,  viz:  three  hundred  dollars  in  money,  and  twelve 
hundred  dollars  in  two  notes,  of  six  hundred  dollars' each. 
Those  notes  have  never  been  paid,  and  Macarty  now  surren- 
ders them.  It  appears  that  on  the  5th  September,  1831, 
Millaudon  exchanged  this  lot  with  Abat  for  other  property, 
and  in  that  exchange,  the  lot  was  valued  at  three  thousand 
dollars.  Millaudon,  in  calling  Macarty  in  warranty,  prays 
judgment  against  him  for  all  damages,  costs  and  charges, 
arising  from  the  eviction,  and  for  general  relief.     Under  this  , 

answer,  his  counsel  insists  that  he  is  entitled  to  recover  from 
Macarty  the  three  thousand  dollars  which  he,  Millaudon,  is 
bound  to  pay  Abat.  Macarty  pleads  that  the  sale,  or 
exchange,  from  Millaudon  to  Abat,  is  simulated,  and  was 
made  with  the  sole  intent  to  extort  from  Macarty  under  that 
pretence  double  the  amount  of  the  value  of  the  lot  in  ques- 

70 
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EASTsmic  DifT.  tion»  in  caae  of  eviction  ;  Millaudon  being  ihen,  at  the  lime 
-fa^t  ^^^'     of  executing  this  latter  act,  informed  by  the  plaintiff's  agent 
MORRIS       that  the  present  suit  was  about  to  be  brought.     Admitting  the 
ARATTTAL.     ^^^  ^^  exchaoge  between  Millaudon  and  Abat  to  be  per- 
fectly banAfide^  and  that  the  value  of  the  lot,  when  he  sold  it, 
was  the  measure  of  recovery  against  Macarty,  it  would  pro- 
bably   be  opeQ   to  testimony    what  that  value  was:    an 
exchange  not  fixing  value  to  the  same  degree  of  accuracy  as 
a  money  sale ;  but  as  I  am  of  opinion  that  Millaudon  can 
recover  from  M*Carty  only  the  price  he  paid  for  the  lot,  this 
investigation  becomes  unnecessary. 

**By  article  2482,  in  case  of  eviction,  the  buyer  has  aright 
to  claim  against  the  seller  : 

*^  1st.  The  restitution  of  the  price. 

'*  2d.  Fruits  and  revenues  returned  to  the  evictor. 

''Sd.  Costs. 

**  4th.  Damages,  when  he  has  suffered  any,  besides  the 
price  that  he  has  paid. 

^'  The  damages  referred  to  under  the  4th  head,  are,  as  I 
presume,  damages  suffered  by  the  seller  when  the  buyer  has 
knowingly  and  dishonestly  sold  the  property  of  another. 
Supposing  that  Millaudon  had  made  an  actual  sale  to  Abat 
for  three  thousand  dollars,  and  was  now  obliged  to  refund 
him,  I  do  not  consider  the  difference  between  three  thousand 
dollars  and  fifteen  hundred  dollars  an  actual  damage  to 
Millaudon  in  the  legal  meaning  of  the  term.  He  has  lost  a 
profit,  but  not  suffered  a  damage.  No  man  is  supposed  to 
spend  his  capital,  and  he  is  presumed  (o  have  the  three  thou- 
sand dollars  which  he  received  from  Abat  ready  to  return  to 
liim.  On  the  subject  of  claims  against  warrantors,  there  is 
a  marked  difference  between  the  new  code  and  the  old  code. 
Article  57,  page  354,  of  old  code,  is  left  out  of  new  code  on 
deliberate  consideration  by  compilers  of  new  code.  See  page 
74,  of  additions  and  amendments  to  the  Civil  Code. 

^^  The  compilers  saw  the  dangers  of  the  article  of  the  old 
code  to  vendors  in  good  faith,  who  might  be  ruined  in  a 
country  where  fluctuations  in  value  are  so  great ;  or  rather, 
fluctuations  in  the  value  of  money  are  so  great.     As  it  is, 
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these  fluctuations  cause  the  greatest  injustice  alternately,  to  Eastsrn  Dist. 
the  buyer  and  seller  in  relation  to  the  price  only.     It  is  clear,     /tw,  i836. 
therefore,  that  the  compilers  of  the  code  intended  to  make       nonun 
the  vendor,  where  he  was  in  good  faith,  liable  only  for  the 
return  of  the  price.     To  give  Millaudon  a  recovery  for  three 
thousand  dollars  against  Macarty,  would  be  to  give  him  the 
increased  value,  and  be  in  direct  opposition   to   the    rule 
intended  to  be  adopted.'' 

Judgment  was  rendered  in  favor  of  the  plaiDtiff,  for  the  lot 
of  ground  claimed ;  and  in  favor  of  the  defendant,  Abat, 
against  his  vendor,  Millaudon,  for  the  sum  of  three  thousand 
dollars,  the  price  of  the  sale  from  the  latter  to  the  former,  with 
costs  of  suit ;  and  in  favor  of  Millaudon  against  Macarty,  for 
the  amount  of  the  sale  of  the  latter  to  the  former,  and  costs 
of  suit;  and  that  the  plaintiff,  Morris,  pay  Macarty  five 
hundred  dollars  for  improvements,  which  the  latter  put  on  the 
lot  while  in  his  possession. 

Millaudon  and  Macarty  took  separate  appeals  to  the 
Supreme  Court. 

/.  SlideUf  for  Millaudon,  appellant. 

-1.  The  obligation  of  the  warrantor,  is  to  pay  to  his  vendee, 
if  evicted,  the  damages  when  he  has  suffered  any,  besides  the 
price  which  he  paid.     Louisiana  Code^  2482. 

2.  The  damages  due  to  the  creditor  for  the  breach  of  any 
contract,  are  the  amount  of  the  loss  which  he  has  sustained, 
and  the  profit  of  which  he  has  been  deprived.  La.  Code^ 
1928.  The  general  rule  of  law  is,  that  damages  are  due  for 
a  profit  of  which  one  has  been  deprived  as  for  a  loss  sustained ; 
it  is  of  the  nature  of  the  contract  of  sale.  Pothiery  Control  de 
VerUe,  Jfo.  130,  132.     LhTanUm^  vol  16,  page  312. 

3.  A  positive  statutory  provision,  limiting  the  responsibility 
of  the  vendor  to  the  restitution  of  the  price,  or  an  express 
mention  of  the  parties  to  that  effect,  is  necessary  to  take  the 
case  of  the  sale  of  real  estate,  out  of  the  operation  of  the 
general  principles  laid  down,  in  article  1928.  No  such  pro- 
vision of  law  has  been  invoked,  and  the  act  of  sale  gives  a 
full  and  unqualified  warranty. 
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Einsui  jUuT.      /.  SegherSy  for  Macariy,  appellant. 
'^^^»  *'^-         1.  Macarty  had  a  right  to  call  id  the  marshal  or  his  heirs, 
MOEus       to  come  and  defend  his  title.    8  JIfarfm,  JVl  S.,  366. 

3.  The  judge's  opinion,  page  sixty  of  the  record,  is  in 
accordance  with  the  law  now  in  force.  The  article  67,  page 
354,  of  the  Civil  Code,  has  been  left  out  in  the  Louisiana 
Code,  and  this  suppression  was  not  made  through  error,  but 
with  the  express  design  of  repealing  a  law  which  proved 
injurious  to  the  public,  in  a  country  where  there  is  so  great  a 
fluctuation  in  the  value  of  real  property.  See  the  work 
entitled  Jmmdemem  au  Code  Cwilj  page  SOS. 

JUartin^  /.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  plaintiff  succeeded 
in  recovering  the  land  for  which  he  commenced  bia  suit. 
The  defendant  at  the  same  time  had  judgment  over  against 
L.  Millaudon,  his  warrantor,  for  the  sum  of  three  thousand 
dollars,  that  being  the  amount,  or  sum  at  which  the  land  was 
estimated,  in  a  contract  of  exchange  between  these  two 
parties.  Millaudon  also  had  judgment  over  against  Macarty, 
his  vendor,  for  the  sQm  of  fifteen  hundred  dollars,  the  price 
which  the  latter  received  in  his  sale  to  the  former. 

JtSUaudon  and  Macarty  have  both  appealed  to  this  court. 

The  counsel  for  the  former  contended  in  the  argument  at 
the  bar  : 

1.  That  the  warrantor  is  only  responsible  in  case  of 
eviction,  for  the  restitution  of  the  price  for  which  he  sold, 
and  the  damage  the  party  evicted  has  sustained  in 
consequence  thereof.     Loumana  Code^  artide  2482. 

2.  That  damages  in  such  cases  consist  of  the  loss  sustained 
and  the  profits  not  made.     Ibid, 

S.  That  a  positive  statutory  provision,  only,  can  silence 
the  general  rule. 

Macarty  resists  the  claim  in  warranty  against  him,  on  the 
allegation  that  Millaudon's  conveyance  to  the  defendant  is' 
simulated,  and  that  it  was  made  aOer  he  had  notice  of  the 
present  suit  being  about  to  be  instituted,  with  a  view  of 
claiming  heavy  damages. 
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The  district  judge  was  of  opinion  that  a  bon&fide  vendor  is  kahtkum  Diit. 
not  bound  to  indemnify  his  vendee  for  the  amount  of  profits     -/wng^  ^836» 
not  made.     He  did  not  examine  the  case  in  relation  to  the        jtonms 
allegation  of  simulation.     We  are,   therefore,  only  called     abatktau, 
upon  to  test  the  correctness  of  the  opinion  of  the  judge  a  quo^ 
OQ  the  legal  extent  of  the  vendor's  liabiHty  in  case  of  eviction 
of  his  vendee. 

It  is  not  denied,  that  under  the  Civil  Code  of  1808,  the 
liability  of  the  vendor  in  cases  of  eviction,  extended  to  an 
indemnification  of  the  loss,  which  resulted  from  the  profits 
arising  from  the  difference,  or  increase  in  the  value  of  the 
thing  sold,,  from  circumstances  or  events  over  which  the 
vendor  had  no  control,  and  to  which  he  had  in  nowise  contri- 
buted. It  expressly  provides  that  ^Mf  the  thing  sold  has  risen 
in  value,  at  the  time  of  eviction,  even  without  the  aid  of  the  .j-j^g  provision 
buyer,  the  seller  is  J)ound  to  pay  him  the  increase  of  value  of  ^  the     Civil 

"^      '  ^   "^  ,       nv  Code,   354,    ar- 

above  the  price  of  sale."     CwU  Codcy  page  354,  artick  57.        tide  57,  which 

But  the  jurisconsults  who  compiled  the  Louisiana  Code^  ip^^\n  cMe*"of 

recommended  the  suppression  of  this  article,  as  containing  a  eviction,  the  in- 

•  "^  '  ,  °       creased  value  of 

provision  evidently  dangerous,  which  might  cause  the  rum  of  the  property  be- 

1  1  .!•  i^'.i"  ••  •  J  tween  the  time 

a  vendor  who  acted  m  good  faith,  in  a  nsmg,  growing  and  ^f  ^i^  ^j^i  the 
thrifty  country  like  this,  in  which  the  fluctuations  in  the  price  {i^*®^,,"^!,^^'^ 
of  property   were   great,  and  its  value  augmenting  in  an  be  restored  by 

,,   ,,    J  J  his    vendor    in 

unparaUeUea  degree.  warranty,  is  sap- 

This  article  of  the  old  code,  which  imposed  such  fearful  ^^^  ^^  ^l 
responsibility  on  the  seller,  was  accordingly  suppressed,  and  adoption  of  the 
does  not  appear  in  the  new  one.  The  vendor's  liability  is  j^  ^^  ^j- 
now  clearly  defined,  and  placed  upon  the  most  equitable  eviction  of  Uie 
footing.  He  is  now  only  responsible  for  the  price  at  which  ih  only  reponsj- 
he  sold  ;  for  the  fruits  or  revenues,  where  the  party  evicted  tatiOT*^  *of "^the 
has  restored  them  to  the  true  owner ;  the  costs  of  the  suit  of  fi"^^f  *®  ^™>*'* 

or        revenues, 

eviction  and  warranty,  and  for  any  damages  the  vendor  has  when  the  vendee 
had  to  pay.     See  Louisiana  Code,  article  2482.  them  to  thTtu^ 

To  say  thai  the  word  damages,  means  the  loss  of  profits  not  °f^^^n^^araa! 
*made,  or  to  be  responsible  for  the  augmentation  of  the  value  ges,  when  the 
of  the  thing  sold  at  the  time  of  eviction,  beyond  the  price  of  fi^d^^'any*  oTer 
the  original  sale,  would  be  to  restore  and  carry  into  effect  the  *Jl|j.^.  **^ J.^  })j|^ 
entire  provisions  of  the  article  in  the  Civil  Code  which  the  paifi 
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Babtkkh  Dist.  legislature  inteoded  to  suppress  and  repeal.    It  would,  in  fact, 

'^'^*^»  '^^^    reinstate  the  article  of  the  former  code,  which  was  recom- 

jfoRua       mended  by  the  jurisconsults  to  be  suppressed,  and  which  was 

▲BATXTAL.     formally  suppressed  and  repealed  on  the  adoption  of  the 

Louisiana  Code. 

When  an  avowedly  important  provision  of  law  becomes 
an  express  or  textual  one,  the  repeal  of  the  latter  must  cany 
with  it  that  of  the  former,  as  an  acknowledged  principle  aod 
rule  of  law ;  otherwise  the  t-epeal  of  the  other  would  be  vain 
and  idle. 

The  construction  adopted  by  the  district  judge,  is,  in  the 
opinion  of  this  court,  perfectly  correct.  Under  this  impres- 
sion, we  conclude  that  neither  of  the  appellants,  who  are 
called  in  warranty,  have  any  just  and  legal  ground  of 
complaint  against  the  decision  of  the  District  CourU 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

■ 

After  the  above  opinion  was  pronounced,  the  following 
proceedings  were  had  in  this  case. 

^*  On  motion  of  Julien  Seghers,  Esq.,  of  counsel  for  Augustus 
Macarty,  one  of  the  parties  to  this  suit,  and  appellant  frora  an 
interlocutory  judgment,  disregarding  the  call  iu  warranty, 
made  by  the  said  Augustus  Macarty,  against  the  bene6ciary 
heir  of  .the  late  -city  marshal,  and  upon  suggesting  to  this 
honorable  court,  that  the  decree  of  the  23d  May,  1836, 
affirming  the  final  judgment  of  the  court  below,  has  not  dis- 
posed of  this  breach  of  the  appeal,  it  is  ordered,  that  this 
case  lie  over  for  consideration,  on  the  single  point  relating  to 
the  call  in  warranty,  made  by  the  said  Augustus  Macarty, 
against  the  beneficiary  heirs  of  the  late  city  marshal." 

A  city  marshal      BuUard^  /.,  delivered  the  following  opinion  of  the  court, 

or   sheriff,  who  ^u     i»  •  j 

sells    property  upon  the  foregomg  order  : 

is^  normh^"a  ^^  ^^'^  case  it  has  been  suggested  that  the  court,  in 
uT^to'^autho^  delivering  its  opinion,  omitted  to  notice  and  to  act  upon  an 
rise   his  being  interlocutory  judgment  of  the  District  Court,  overruling  a 
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call  in  warranty  of  the  city  marshal,  by  whose  agency  the  EAvniiiir  Dist. 

property  in  controversy  had   been  sold.     The  counsel  for  •^«"<?>  •^se. 

Macarty  now   contends,  that  the   District   Court  erred  in  flichub  and 

refusing  to  permit  the  call  of  the  marshal  in  warranty,  and  "  ""^^ 

that  the  case  ougjit  to  be  remanded  for  further  proceedings  labravchb 


XT  AL. 


against  the  marshal.     We  have  re-considered  the  case  in    .^  , 

"  cited    &B    such, 

this  respect,  and  are  of  opinion,  that  the  marshal  is  not  such  and  condemned 
a  warrantor  of  title  as  to  authorise  his  being  cited  as  such,  on^^ failure  of 
and  condemned  to  pay  as  vendor  on  a  failure  of  title.  The  ^'^®' 
case  of  Fleming  et  ux.  v^.  Lockhart,  10  Martin's  Reports,  398,  or  sheriff  ?re- 
reiied  on  by  the  appellant,  was  one  for  damages  against  a  ^^""^^^^to'  Se 
sheriff,  for  selling  a  slave  without  sufficient  legal  authority,  purchaser  who 
brought  by  the  purchaser,  who  had  been  evicted  by  the  Uiiing  a  'slave 
owner  of  the  runaway.  The  marshal  certainly  wanants  the  ^  ^^thomroffi^ 
correctness  and  legality  of  his  own  acts,  and  if  by  his  illegal  <»'>ent  authority. 

.  These      ofiicers 

acts  he  has  caused  damage,  he  is  bound  to  make  reparation,  urarrant  the  cor- 
rectness and  le- 
gality  of    their 

The  judgment  first  pronounced  must,  therefore,  remain  ^"^  ■«^8»  »"«*  '^^ 

!•         1     1  -1  m«  •  .       .    t  ^y  ^^**^  illegal 

undisturbed ;  reserving,  however,  to  Macarty  his  right  of  acu  thej  cause 
action,  if  any  he  have,  against  the  city  marshal  or  his  legal  ^"^Sund^to 
represen  tati  ves.  "«k«  reparation. 
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PLICQUE    fe   LE    BEAU   V«.    LABRANCHE    ET    AL. 

APPEAL    FROM   THE    COURT  OF   THK    FIRST   JUDICIAL   DISTRICT. 

Evidence  of  the  acknowledgment  of  a  party  who  is  sought  to  be  charged, 
or  rendered  liable,  is  the  weakest  species  of  evidence ;  for  the  witness  who 
testifies  cannot  be  convicted  of  perjury  if  he  swears  falsely,  and  is  almost 
beyond  the  power  of  contradiction. 

If  a  party  deny  his  signature  to  an  act  or  private  instrument  of  writing,  or 
allege  it  is  counterfeited,  it  must  be  proved  by  witnesses  who  have  seen 
him  sign  the  act,  or  know  his  signature  from  having  frequently  seen  him 
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writ«.    Proof  by  experts,  or  comparifon  of  haadwritioft  may  also  be 

received. 
Proof  by  witneMOB,  of  the  acknowledgment  of  a  signatnre  by  the  pai^ 

who  is  Bought  to  be  charged,  is  inadmimble,  when  he  ezpreaBly  denieB, 

or  alleges  it  is  counterfeited. 
The  article  3S5  of  the  Code  of  Praeliett  modifies  and  supersedes  the 

provisions  in  the  Louuiana  Code^  artieU  2241,  which  allows  the  proof  of 

a  Bigrnatnre  by  witnesses  as  in  other  cases. 

This  18  an  action  on  a  promissory  note  for  the  sum  of  six 
thousand  dollars,  drawn  by  Antoine  Foucher,  junior,  with 
ihe  names  of  Antojne  Foucher,  senior,  and  Herroogene 
Labranche,  endorsed  in  blank  on  the  back  of  it.  The  plaintift 
pray  judgment  aga\nst  the  endor^rs,  for  the  amount  of  the 
note  sued  on. 

The  defendants,  Labranche  and  Foucher,  senior,  answered 
separately ;  and  both  of  them  expressly  averred  that  tbetr 
names  on  the  back  of  said  note,  were  forged  and  counter- 
feited. 

The  cause,,  on  this  issue,  was  tried  before  a  jury.  The 
plaintifls  called  a  witness  to  prove  certain  acknowledgments 
made  by  the  defendant,  Labranche,  that  his  signature  on 
the  back  of  the  note  was  genuine.  The  defendants'  counsel 
objected  to  the  question  being  put  to  the  witness,  on  the 
ground  that  (here  was  no  acknowledgment  of  the  defendant 
specially  alleged  in  the  petition,  and  that  no  evidence  could 
be  received  on  that  subject  or  fact ;  but  the  court  overruled 
the  objection,  and  admitted  the  evidence  of  the  acknowledg- 
ment of  the  defendant,  as  being  in  the  nature  of  evidence 
of  the  truth  and  reality  of  the  signature,  reserving  to  the 
party,  that  in  case  be  was  taken  by  surprise  he  must  apply 
for  a  new  trial.  A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court. 

The  jury  returned  a  verdict  against  Labranche,  for  the 
amount  of  the  note  sued  on,  and  discharged  the  other 
defendant.  From  judgment  rendered  thereon,  Labranche 
appealed. 


/fba,  for  the  plaintiffs. 
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Preston  and  Augustinj  for  the  defendants. 

1.  No  attempt  lias  been  made  to  prove  the  signature  of 
the  defendant,  Labranche,  in  this  case,  except  by  his  acknow- 
ledgment ;  and  the  confession  is  that  he  made  the  signature 
in  error.  It  must  be  taken  all  together,  and  therefore  proves 
that  the  signature  is  not  genuine. 

3.  Even  if  the  defendant  has  confessed  on  a  previous 
occasion  that  he  admitted  this  endorsement  was  his  signa- 
ture, it  is>  the  weakest  kind  of  testimony.  1  Louisiaiia 
lUparis,  286.     6  Martmy  JV*.  &,  5S2. 

S.  If  the  admission  was  made,  it  does  not  render  the 
defendant  liable,  unless  it  amounts  to  an  express  or  implied 
contract.  But  it  amounts  to  neither,  because  it  was  made 
without  consideration,  and  in  error.  Louisiana  Code^  1887, 
1890,  1818,  1819. 

4.  Admissions  or  confessions  are  not  obligatory  if  made  in 
error.  Roscoe  on  Etidencey  25  and  34.  1  PkUUps  on  Evidence^ 
JV*o/e  77.     10  Massachusetts  Reports j  40. 

5.  Unless  the  plaintiffs  acted  upon  the  acknowledgment 
or  confession  of  the  defendant,  and  took  the  note  on  the 
faith  of  it,  they  eamiot  claim  the  benefit  of  iCT  2  Starkie  on 
Evidence,  29,  SO,  31. 

6.  Or  the  plaintiffs  must  show,  that  they  sustained 
loss  in  consequence  of  the  admission.  Louisiana  Code, 
2294,  2295. 

7.  This  case  presents  the  single  allegation,  that  the 
defendant  endorsed  the  note,  and  is  liable.  He  formally 
demes  his  signature,  and  alleges  thai  it  is  counterfeited. 
The  law  requires  that  in  such  cases  the  plaintiffs  must  prove 
the  signature  by  witnesses,  who  have  seen  him  write  his 
name  or  sign  the  instrument.  See  Code  of  Praeticcy  artick 
325,  326. 

8.  The  plaintiff,  not  having  proved  his  case,  which  he 
cannot  according  to  law,  the  defendant  must  be  discharged. 

JUarHny  /.,  delivered  the  opinion  of  the  court. 

.    This  is  an  action  on  a  promissory  note.    The  defendant, 
Labranche,  'being  sued  as  endorser  of  a  promissory   note, 
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Kaitshn  Dm.  together  with  Antoine  Foucher,  senior,  pleaded  separately 

/ttfk',  I85C.     and  specially,  that  the  endorsement  of  his  name  on  the  back 

ruckus  ANii    of  the  note,  was  forged  and  counterfeited. 

" w'^''  On  the  trial  of  the  case  before  a  jury,  evidence  to  prove  ihc 

LABBAifCRK     aclcnowledgmcnt  of  the  defendant,  that  the  endorsement  was 

in  his  handwriting,  was  offered,  and  to  which  his  counsel 

objected.     It  was,  however,  admitted  by  the  court,  and  a  bill 

of  exception  taken. 

The  district  judge  who  presided  at  the  trial,  was  of  opinion 

that  the  acknowledgment  of  (he  party,  in  relation  to  the 

genuineness  of  his  signature,  is  in  the  nature  of  evidence, 

going  to  prove  (he  truth  of  this  fact,  and  should  be  admitted 

Evidence  of  ^  such.     But  in  case  the  party  is  surprised,  he  has  reserved 

the  acknowiedg-  to  him  (he  privilege,  and  informs  him  he  must  seek  his 

raent  of  a  party,  ,  ^  °   ' 

who  is  sourht  to  remedy  in  an  application  for  a  new  trial. 

render^iabit\      It  appears  to  this  court  that  the  district  judge  erred  in  his 

'L^^  T^^^  decision. 

apeoies   of  evi- 
dence ;  for  the      In  ordinary  cases,  the  acknowledgment  of  the  party  is 

tifies,  cannot  be  indeed,  in  the  nature  of  evidence  of  the  truth  of  the  signature. 
jT/,*rfhJ8wSM  B"^  *^  *s  ^^^  very  weakest  species  of  evidence  that  may  be 
falsely,  and  is  adduced.  The  witness  who  testifies  to  the  acknowledgment, 
the  power  of  is  placed  beyond  all  danger  of  being  convicted  of  peijury, 
contradiction.     ^^^  j^  -^  ^j^^^^^  impossible  to  coutradict  him. 

Ifapar^deny  ^  ,  .       l 

his  signature  to  When,  therefore,  a  signature  is  specially  denied  by  toe 
inid^inen^"^'of  pa^ty  to  whom  it  is  imputed,  that  weak  species  of  evidence, 
r"^if*i8°oounl  ^^  ^'®  acknowledgment  or  admissions,  is  not  allowed. 
terfeited,  it  mutt  The  law  has  expressly  provided  the  kind  of  evidence  which 
witneBwY  who  ^^7  ^e  produced  to  counterbalance  the  express  denial  of  a 
have  seen  him  ajmature,  to  an  obli^tion  or  act  under  private  signature. 

sign  the  act,  or      o  '  o  ~  o  .  . 

know  hi*  Bigna-  If  the  demand  is  founded  on  an  instrument  of  writing, 
f^uendy  "seen  Under  private  signature,  the  party,  is  bound  to  acknowledge 
himTOie^roof  expressly,  or  to  deny  his  signature.  Code  of  PracticBy  art,  SU. 
oomoanson  of  But  if  the  defendant  deny  or  contend  that  his  signature  is 
m^  aiso^b"  i^  Counterfeited,  its  genuineness  must  be  proved  by  witneeees 
ceived.  ^y^^  ^^^y^  ^^^  him. sign  the  act  or  obligation,  or  who  declare 

nesses,  o?  ^e  that  they  know  his  signature  from  having  frequently  seen 
rf^'rijil^S^^^*  him  write.  Proof  also  by  comparison  of  handwriting,  or  by 
the  puty  who  is  experts,  is  admissible.     Ibtd.9  artkk  S86. 
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The  foregoing  provisions  of  our  law,  repel  the  idea  that  Eastkr^n  Dist. 
the  signature  of  the  defendant  may  be  proved  by  witnesses,     -^t/we,  »836. 
who  only  testify  to  his  acknowledgnoent  of  such  signature.  puadon 

The  article  385  of  the  Code  of  Practice,  already  cited,  lihton^*  bxrv 
modifies  and  supersedes  the  provision  in  the  Louisiana  Code,  sought  to  be 
article' 2241,  which  declares^  that  if  the  party  disavows  his  mimbk^'/'when 
signature,  it  must  be  proved  by  witnesses,  as  in  other  cases.    Jlfeg  o^'SSea^/ 

18  oounterfeiled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  5^5  onhe  c<Mie 
judgment  of  the  District  Court,  be  annulled,  avoided  and  Slfi^^^^J^"''^ 
reversed ;  the  verdict  set  aside,  and  the  ease  remanded  for  aedes  the  prori- 
further  proceedings,  with  directions  to  the  District  Court,  not  hUna  CodV  ar^ 
to  allow  proof  by  a  witness,  of  the  acknowledgment  by  the  ^Sowl^e  mw^ 
defendant  of  his  signature,  on  the  back  of  the  note  sued  on  ;  of  «  signature 
the  plaintiffs  and  appellees  paying  the  costs  in  this  court.         in  other  oases. 


PURDON  v8.  Linton's  executors. 

APPIAL   FROM  THE  OOOAT  OF    THK    FIftST  JUDICIAL    DMTftlCT. 

Parole  endenoe  is  inadxDlasible  to  prove  Uie  aimalation  of  a  sale,  that  the 
property  in  question  was  conveyed  aa  a  aeciirity  to  indemnify  the  vendee 
against  certain  endorsements,  from  which  he  has  since  been  released. 

Parole  evidence  is  admisnble  to  explain  an  ambiguity  arising  extraneous 
of  the  written  instruments,  to  show  that  certain  property  alluded  to  in  a 
counter-letter  was  the  sole  property  of  the  vendor,  and  must  have  been 
that  which  formed  the  subject  of  the  sale  and  conveyance  sought  to  be 
rescinded. 

A  written  instrument  which  does  not  of  itself  prove  a  ccmtract  of  sale  of 
immoveable  property,  cannot  be  rendered  sufficient  by  the  admission  of 
parole  evidence,  to  explain  and  enlarge  its  obligations. 
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tit. 
LIXTOK'f  BXR'a. 


EAifsftH  DiiT.  A  letter  written  by  the  vendee  to  the  vendor  of  certain  hoaeee  and  lota, 

June,  1836.  which  renders  it  quite  dear  that  the  vendee  did  not  intend  really  to 

pvanoir  pitrchaae  the  property,  but  merely  to  hold  it  as  a  nonunal  purchase  to 

secure  him  a^nst  certain  endorsements  for  the  vendor,  will  be  reoetved 

as  evidence  of  the  true  understanding  of  the  parties. 

This  is  an  action  to  recover  and  compel  a  re-conveyance  of 
certain  city  property,  which  the  plaintiff  conveyed  to  the  late 
John  Linton  by  public  act  dated  May  15,  18S4. 

The  suit  is  instituted  against  the  executors,  the  widow  in 
community  and  heirs  of  the  deceased.  The  plainUff  alleges 
that  he  conveyed  the  property  in  question  to  Mr.  Linton  to 
secure  him  against  certain  .endorsements  which  he  had  made 
on  his  (plaintiflf's)  accougA  to  the  amount  of  nineteen 
thousand  and  thirty«-nine  dj^rs ;  that  these  obligations  were 
since  all  taken  up  and  cancelled,  but  that  in  the  meantime 
Linton  died,  and  his  executors  have  had  this  property 
inventoried  as  part  of  his  estate. 

'  The  plaintiff  prays  that  he  be  decreed  to  be  the  owner  of 
said  property,  and  the  executors  required  to  re-convey  it  to 
him.  He  also  annexed  interrogations  to  be  answered  by 
Thompson,  one  of  the  executors  and  principal  clerk  of 
Linton,  at  the  time  of  the  transactions  relative  to  this  pro- 
perty, requiring  him  to  stale  the  (rue  nature  and  character  of 
the  sale. 

The  executor  excepted  to  the  right  of  the  plaintiff  to  inter- 
rogate him,  inasmuch  as  it  is  an  attempt  to  prove,  by  parole 
testimony  an  agreement  affecting  real  property,  and  the 
simulation  of  an  authentic  act  of  sale  of  such  property. 
The  exception  was  sustained  by  the  court. 

The  defendants  then  answered  and  pleaded  a  general 
denial,  and  denied  especially  that  the  plaintiffs  had  any  cause 
of  action  against  them,  &c.  The  plaintiff  produced  the 
following  letter  from  Mr.  Linton,  and  offered  it  in  evidence 
as  a  counter-letter  to  show  the  intention  of  the  parties  to 
the  public  act ;  and  that  the  conveyance  of  the  property 
was  intended  as  a  security,  only,  and  not  real. 

**  Dear  Sir :  1  fear  that  there  is  some  misunderstanding  as 
to  the  consideration  to  be  inserted  in  the  deed  for  the  levee 


PURDON 
lutton's  EXR*8. 


OF  THE  STATE  OF  LOUISIANA.  .     666 

property.     This  conveyance  is  a  real  security.     If  it  ever  Eastern  Dist. 
operates  as  a  se'curit)',  it  must  not  be  put  at  a  price  that  no     ■^"^»  '^^- 
man  in  his  senses  would  think  of. 

I,  therefore,  will  not  consent  to  receive  it  at  a  larger  sum 
than  the  consideration  expressed  in  the  deed ;  but  if  you  do 
not  understand  me,  I  beg  you  to  come  down  and  let  it  be 
decided  upon  at  once. 

Yours,  &c.  J.  LINTON. 

Mr.  Purdon.  Thursday,  2  o'clock  F  M." 

Parole  testiipony  was  then  offered  and  received,  to  explain 

this  letter,  and  which  showed  it  related  to  the   property  now 

claimed.   The  plaintiff  further  showed  that  the  endorsements 
of  Mr.  Linton,  made  for  his  benefit,  were  since  paid  off  and 

cancelled. 

The  district  judge  to  whom  the  cause  was  submitted,  was 

of  opinion  that  the  letter  of  Mr.  Linton,  taken  in  connexion 

with  the  parole  evidence  explaining  it,  showed  clearly  that 

the  act  of  May   16,  1834,  was  intended  as  a  security  on 

account  of  endorsements  made  by  Linton  /or  the  benefit  of 

the  plaintiff,   which  have  since  been  taken  up  and  paid. 

Judgment  was  rendered,  decreeing  the  property  to  belong  to 

the  plaintiff,   and  ordering  the  executors  and   widow,    in 

community,  and  tutrix  of  the  minor  heirs   of   Linton,  to 

re-convey  the  same.     The  defendants  appealed. 

Maylrin^  for  the  plaintiff. 

Pevrce^  for  the  defendants. 

BuUard  /.,  deliverect  the  opinion  of  the  court. 

This  case  has  been  submitted  upon  written  arguments, 
and  presents  the  single  question,  whether  there  is  sufiScient 
legal  evidence  in  the  record  to  show  that  a  contract  between 
the  plaintiff  and  the  late  John  Linton,  purporting  to  be  a  sale 
of  certain  lots  in  the  city  of  New-Orleans,  was,  in  fact,  not 
intended  to  operate  as  such,  but  was  entered  into  for  the  sole 
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BAffTKRir  UisT.  purpose  of  securing  Liuton  against  cerlaia  endorsements, 
«^»g»^»  ^^^'     from  which  he  has  since  been  released  by  the  plaintiff. 
PORooir  Parole  evidence  would  be  clearly  inadmissible,  to  prove 

uHTov^'  BXB*s.  ^  between  the  parties,  that  species  of  simulation.     The 
Pwoie    evi-  plaintiff  relies  upon  a  letter  from  Linton,  written  to  him  about 

i^a^bie  to  prove  ^^^  same  time  the  act  bears  date,  as  a  counter-letter.     He 

***  Mj"*"Siir  Ae  ^P"^^  "^y  ^y'lifc  ^^^^  ^^  ^^^^^  there  is  some  misunderstand- 
iirop^inquet-  iug  as  to  the  Consideration  to  be  inserted  in  the  deed,  for  the 
ed°M  raeeori^i  feoee  property.  He  then  goes  on  to  say,  **  this  conveyance  is 
Se  ▼w^TO^'iH  ^  ^^^^  security ;  if  it  ever  operates  as  a  security,  it  must  not 
piinit  certain  be  put  at  a  price  that  no  man  in  his  senses  would  think  of. 
lirom'^hidi  he  I  therefore  will  not  consent  to  receive  it  at  a  larger  sum  than 
hMjinoe  been  ^jj^  consideration  expressed  in  the  deed,*'  &c. 

The  expressions  contained  in  this  counter-letter,  certainly 

repel  the  idea,  that  the  conveyance  alluded  to  was  intended 

as  a  sale  for  a  fixed  price,  and  the  only  doubt  is,  whether  it 

Fhroie  evi-  alludes  to  the  contract  in  question.     It  speaks  pf  the  deed  for 

duTto'  G^in  ^^®  i^y^e  property.     Here  is  an  ambiguity,  not  arising  from 

an    ambiguity,  the  language  used,  but  from  something  extraneous.     Parole 

out  of  the  writ-  evidence  was  admissible,  in  our  opinion,  to  explain  such  an 

ud  io^l^w'tut  ambiguity.      The  evidence  shows  clearly,  that  this   was 

ST^^^to^a  '^^^^'^  *®  ^^^  levee  property,  and  that  the  plaintiff  had  no 

ooanter4etter.    Other  in  that  part  of  the  city.     It  is  also  shown,  that  the 

^i^^^TO^  parties  were  in  the  habit  of  endorsing  for  each  other,  and 

have  been  "that  ^^^^  ^^  ^^^  ^™®  ^^  ^^^  conveyance,  Linton  was  about 
which    formed  departing  on  a  journey  to  the  North,  from  which  he  never 

Ukeniewicon-  returned,  and  that  all  his  engagements  were  released  by 
J^5J|^^^^J^Jj^|  Purdon  paying  the  notes  which  had  been  endorsed  by  him. 
A  written  in-  It  is  further  shown,  that  the  property  never  was  delivered  to 
£!^^*ofiu^  Linton,  but  has  always  remained  in  possession  of  the  plaintiff, 
prove  a  oontraot  who  has  Continued  to  receive  the  rents, 
moveable  pro-  It  is  true,  that  our  code  has  abolished  the  old  doctrine  of 
SSSerS'^wiffi^  commencement  of  proof  in  writing,  which  authorised  the 
cient  by  the  ad-  admission  of  parole  evidence,  to  prove  that,  which  any 
^denoe,  to  ex-  Writing  emanating  from  the  party  rendered  probable.  In 
u^  i^M^'  ^^^  ^^^  <>f  Allison  vs.  Fox,  6  Louisiana  Reports,  460,  this 
tions.  court  held,  that  a  paper  which  did  not  per  ee  prove  a  contract 
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of  sale  of  real  estate,  could  not  be  rendered  sufficient  by  eabterk  Dibt. 
parole  evidence,  to  explain  or  to  enlarge  it,  so  as  to  render  it     •^""^»  *^^ 
obligatory  on  the  pretended  vendee.    But  the  present  case  is  habmahstal. 
different.     The  paper  produced  is  a  counterJetter,  which      m«cawi«t. 
renders  it  quite  clear  to  our  minds,  that  Linton  did  not     a  letter,  writ- 
intend  really  to  purchase  the  property,  but  merely /hold  it  as  dee  to  the  ven- 
a  nominal  purchase,  to  indemnify  him  against  his  engage-  hoa«es^andtou! 
ments  as  endorser.     He  obiects  to  a  higher  sum  being  which  renders  it 
.mentioned  as  the  consideration,  and  that  sum  is  nineteen  the  vendee  did 
thousand  and  thirty-nine  dollars  and  eighty-two  cents,  and  "o^p^hiwe  the 
the  reason  he  gives,  is,  that  the  conveyance  is  a  real  security,  property,     hut 
It  was  not,  therefore,  understood  by  him  as  a  sale  of  the  it  as  a  nominal 
property,  and  we  have  no  doubt,  from  the  evidence  before  om  him  aeain^ 

certain  endone- 
nients    for    the 


US,  that  if  he  were  alive  he  would  re-convey  to  the  plaintiff.  ««rta»»»  ««< 


vendor,  will  be 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  denceofthetrue 
judgment  of  the  District  Court  be  affirmed,  with  costs.  u.e^e^'"*^°* 


HARMAN    GT    AL.   V8.    M'CAWLET. 

APPEAL   rEOM   THE  COURT  OF  PROBATBB   FOR   TBI   PARISH    AND   CITY    OF 

NBW-ORLKANB. 

An  emancipfttion  of  a  minor  under  the  provisiona  of  the  act  of  1829,  ^vea 
to  him  all  the  power  over  hit  property  and  rights,  which  appertaina  to 
penona  of  full  age. 

Whether  the  minor  is  domiciled  in  the  parish  where  the  property  inherited 
by  him  is  situated,  or  in  a  foreign  country,  the  Court  of  Probates  of  the 
place  where  the  inheritance  lies,  must  appoint  a  tutor  to  administer  it. 

This  case  comes  up  on  an  appeal  from  a  judgment  of  the 
Probate  Cotirt,  rendered  on  a  rule  taken  by  the  plaintiffs,  to 
compel  the  defendant  to  comply  with  the  conditions  of  the 
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EAiTuir  Diffr.  sale  of  a  lot  of  ground  in  New-Orleans,  purchased  by  the 

■^^^»  '^^-     laUer,  at  the  sale  of  the  estate  of  the  late  Thomas  L.  Harroan. 

HABMAxmL.       The  defendant  admitted  the  purchase,  but  averred  that 

M«cAwuT.     ^he  sale  was  illegal  and  irregular,  because  the  property 

belongs  to  the  minor  heirs  of  Thomas  L.  Harroan,  deceased, 

who  reside  in  England,  and  the  appointment  of  a  tutor  by 

the  Court  of  Probates,  in  New-Orleans,    who  caused  the 

property  to  be  sold,  was  illegal ;  and  that  one  of  the  minors 

was  unrepresented  by  any  tutor. 

The  evidence  showed  that  Thomas  L.  Harman  died 
,  several  years  ago,   leaving  a  large  and  valuable  estate  in 

New-Orleans,  where  he  formerly  resided.  He  left  three 
children,  viz:  Thomas  L.  Harman,  Thomas  S.  Harman  and 
Charlotte  6.  Harman,  all  minors,  who  have,  ever  since  bis 
death,  resided  in  England.  The  eldest  son  having  attained 
the  age  of  nineteen  years,  came  to  New-Orleans,  and  was 
emancipated  by  the  first  District  Court,  under  the  legislative 
act  of  1829.  Nathaniel  Cox,  Esq.,  of  New-Orleans,  was 
appointed  by  the  Probate  Court  here,  as  tutor  to  the  two 
younger  heirs,  who  still  reside  abroad. 

The  eldest  son  and  heir,  and  the  tutor  to  the  other  two 
heirs,  instituted  proceedings  in  the  Probate  Court  for  the  city 
and  parish  of  New-Orleans,  and  obtained  a  decree  for  the 
sale  and  partition  of  the  ancestor's  estate.  At  the  sale 
which  followed,  the  defendant,  became  the  purchaser  of  a 
lot  for  the  sum  of  six  thousand  sit  hundred  dollars.  He 
refused  to  comply  with  the  terms  and  conditions  of  the  sale, 
for  the  reasons  set  forth  in  his  answer. 

The  probate  judge  made  the  rule  absolute,  and  the 
defendant  appealed. 

Conrady  for  the  plaintifis. 

1.  The  domicil  of  the  minors  is  in  Louisiana.  They  were 
born  in  this  state,  and  this  was  the  domicil  of  their  parents 
before,  At  the  time  of,  and  after  their  birth.  Their  parents 
continued  to  retain  this  domicil  up  to  the  time  of  their  death, 
as  is  apparent  from  the  declarations  of  the  father,  contained 
in  his  will,  executed  only  a  few  months  before  his  death,  and 
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from  other  circumstances.     Here  was  his  principal  place  of  Eastehw  d^bt. 
business,  and  here  was  situated  almost  all  his  property.     His     •^""^'  ^^^^' 
temporary  absence  from  the  state  did  not  effect  a  change  of  harxakxtax. 
his  domicil.     Story's  Conflict  of  Lawsy  JVo.  44.  ii«cr5ri*T. 

2.  Since  the  death  of  their  father,  the  legal  domicil  of  the 
children  has  continued  to  be  in  this  state :  IsC.  Because  it  is 
the  domicil  of  their  tutor.  Louisiana  Code^  article  48.  2d, 
Because  a  minor  cannot  ^^ex  proprio  motu*^  change  his 
domicil.     Story*s  Commentariesy  JVb.  46. 

3.  Evert  supposing  the  minors  to  be  domiciliated  elsewhere, 
the  appointment  of  a  tutor  in  this  state,  where  all  their  pro- 
perty is  situated,  would  be  regular.  Lomsiana  Codcy  arti- 
cle 1092.  Code  of  Practice,  article  946.  Berluchaux  vs. 
BerluchauXyl  Louisiana  Reports,  539. 

4.  As  to  the  second  objection.  From  the  time  that 
Francis  S.  Harman  was  dispensed  with  the  time  prescribed 
by  law,  for  attaining  the  age  of  majority,  he  ceased  ex  vt  ter- 
mmortim  to  be  a  minor,  and  became,  to  all  intents  and  pur- 
poses'a  major.  The  law  of  1829,  was  passed,  (like  the  law 
of  1827,  relative  to  divorces,)  to  disembarrass  the  legislature 
from  the  numerous  applications,  that  were  constantly  pouring 
in  upon  them,  for  dispensations  from  the  age  of  majority,  by 
statute.  Its  language  is  too  clear  to  require  or  admit  of  any 
argument. 

Benjamtn,  for  the  defendant. 

1.  The  domicil  of  the  minors  is  permanently  in  England. 
They  should,  therefore,  have  been  represented  by  those 
guardians  and  tutors,  who  are  entrusted  with  the  care  of  their 
persons  and  property  in  England.  Those  provisions  of  the 
law,  on  which  appellees  rely,  (Louisiana  Code,  article  289. 
Code  of  Practice,  article  946,)  have  reference  only  to  the 
appointment  of  tutors  to  minors,  for  special  purposes,  but  the 
policy  of  the  municipal  regulations  of  all  civilized  countries, 
evidently  contemplates,  that  the  general  administration  of 
minors'  estates,  shall  be  confided  to  those  guardians  who  are 
appointed  to  them  at  their  domicile 

72 
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RiarrKRir  Dist.      2.  The  emancipated  minor  could   not  act   without   the 

June,  1836.     intervention  of  a  curator,  nor  could  he  take  any  steps  which 

HARMAif  ET  AL,   might  afTcct  his  real  property.     Therefore  he  had  no  right  to 

ii«c2^L«T..     b"ng  ^his  action  of  partition.     La.  Code,  376,  1236.     And 

the  act  of  1829,  authorising  their  emancipation,   does  not 

derogate  from  the  provisions  of  the  code. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  it  appears  that  Thomas  L.  Harman  and 
Francis  S.  Harman,  sons  and  heirs  to  the  estate  of  their 
deceased  father  and  mother,  instituted  proceedings  in  the 
court  below,  for  the  purpose  of  obtaining  a  partition  of  certain 
real  property,  situated  in  this  city,  belonging  to  the  succes- 
sions of  their  ancestors.  The  suit  was  originally  brought 
against  N.  Cox,  as  tutor  of  the  sister,  and  co-heir  of  the 
plaintiffs.  The  tutor  appears  to  have  been  regularly  appointed 
to  that  office,  by  competent  authority  of  this  country.  Pro- 
ceedings were  had  on  the  application  for  a  partition ;  (and 
they  appear  to  us  to  have  been  all  conducted  according  to 
the  provisions  of  our  laws  on  this  subject,)  which  resulted  in 
the  probate  sale  of  valuable  squares  and  lots  of  ground  in  the 
faubourg  St,  Mary,  which  constituted  the  largest  portion  of 
the  successions  as  above  stated ;  in  other  words,  where  the 
principal  estate  of  the  heirs  is  situated.  At  this  sale  tlie 
defendant  and  appellant,  M^Cawley,  became  the  purchaser 
of  a  lot,  which  was  regularly  adjudicated  to  him,  for  the  sum 
of  six  thousand  six  hundred  dollars,  payable  by  instalments, 
one-sixth  of  which  was  to  have  been  paid  in  cash,  and  the 
balance  on  certain  terms  of  credits,  none  of  which  have 
yet  expired.  The  purchaser  refused  to  make  the  prompt 
payment,  asjequired  by  the  conditions  of  the  adjudication; 
and  the  present  suit  was  commenced  to  compel  him  to  fulfil 
his  obligations,  incurred  by  the  terms  of  the  sale.  His 
answer  contains  allegations  of  the  want  of  legal  authority, 
in  two  of  the  parties  to  the  action  for  a  partition,  viz :  Francis 
S.  Harman  and  the  tutor  of  the  minor,  who  is  now  in 
England.     The  objections  made  to  the  autliority  and  powers 
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of  these  parties  to  act,  were  overruled  by  the  court  below,  Eastern  Dist. 
from  which  the  defendant  appealed.  -^"^^  ^^^' 

It  is  true,  that  F.  S.  Harman,  who  united  with  bis  brother  harman  ft  al. 
of  full  age,  in  the  petition  for  a  partition,  was  under  the  age      m^cawlst. 
-of  majority ;  but  was  some  months  more  than  twenty  years 
old,  and  was  ijegularly  emancipated ;  or  rather  free  from  the 
disabilities  established  by  law,  for  the  protection  of  minors^ 
and  by  a  judgment  of  the  District  Court,  rendered  in  pursu- 
ance of  the  provisions  of  the  act  of  legislature,  passed  in     An  emanciiHi- 
eighteen  hundred  and  twenty-nine,  relating  to  the  emanci-  li^der  the  provT- 
pation  of  minors  above  the   age  of  nineteen  years.      See  "^J*^^  ^bTes^to 
Session  nScts   of  1829,  page  24.      An  emancipation   thus  him  all  the  pow- 
obtained,  gives  to  the  minor  all  the  powers  over  his  property  ^rty^andrightai 
and  rights,  which  appertain  to  a  person  of  full  age ;  conse-  to'^^^^JJ^f^j" 
quently  the  articles  of  the  Louisiana  Code,   cited  by  the  age. 
counsel,  for  ihe  appellant,  in  relation  to  this  branch  of  the    .  Whether  the 

,.      ,  ,  minor  is  domi- 

cause,  are  not  applicable.  ciied  in  the  pa- 

The  advocates  of  the  plaintiffs  have  labored  much  in  their  propeptySherit- 

brief  of  argument,  to  show  that  the  real  domicil  of  the  minor,  edbyhimissitu- 

,  V--I..1.  .11..     *ted,  or  in  a  for- 

to  whom  a  tutor  was  appointed,  is  m  this  parish ;  this  is  eign  country,  the 
perhaps  true,  according  to  the  provisions  of  our  laws.  This  ^l^ol^epiai^ 
question,  however,  need  not  be  settled,  for  the  minor  was  f**«**   ^^  in- 

«  neritancc     lies. 

domiciled  either  in  New-Orleans,  or^out  of  the  state ;  and  in  must  appoint  a 

either  hypothesis,  the  Court  of  Probates  here  had  authority  ^^^J^*^"**""*- 

to  appoint  a  tutor  to  administer  her  inheritance,  this  being 

the  place  where  her  principal  estate  is  situated.     In  support 

of  this  proposition,  see  Louisiana  Code,  article  298.     This 

provision  of  law  must  govern  this  case,   according  to  the 

decision  of  that  of  Berluchaux  vs,  Berluchaux  and  others, 

reported  in  7  Louisiana  Reports,  539  and  545,  as  it  does  not 

appear  that  the  minor  has  any  guardian  or  tutor  regularly 

appointed  in  England,  admitting  that  country  to  be  the  place 

of  her  domicil.     The  article  946  of  the  Code  of  Practice,  so 

far  from  militating  against   this  doctrine,  is  calculated  to  % 

support  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates,  be  affirmed  with  costs. 
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BaSTSRH    DiflT. 

June,   1836. 

KKTI  AlTD  win 

MWuT'lt  AL.  KEYS    AND   WIFE   VS.    POWELL    ET   AL. 

APPEAL    fftOM   THS   COURT    OP   THE    THIED   JUDICIAL   DISTEIGT,  THE   JUDGE 

TMBEEOP  PREIIDIMO. 

Parole  tMtimony  ia  admiasible  to  prove  that  a  written  inotnimeiit  was 
ezecated  in  a  difierent  place  from  the  one  at  which  it  purports  to  hare 
been  paaaed. 

The  place  at  which  an  act  was  passed  is  not  easential,  and  the  partj  may 
wen  show  by  the  testimony  of  a  witness  that  the  instrument  was  in  fact 
ezecated  at  a  difierent  place,  in  order  to  rebut  the  presumption  of  forgery 
or  perjury,  arising  from  other  circumstances  in  the  case. 

A  continuance  should  be  granted  on  an  affidavit,  to  obtain  the  testimony  of 
a  subscribing  witness,  to  show  that  the  bill  of  sale  under  which  the  party 
claims  was  witnessed  by  him,  and  executed  at  a  different  place  from  that 
stated  in  the  body  of  it 

This  is  a  petitory  action,  in  which  the  plaintiiBs  claim 
certain  slaves  in  the  possession  of  the  defendants. 

The  defendants  claim  the  slaves  in  question  in  virtue  of  a 
private  act  of  sale,  under  the  ordinary  mark  of  the  vendor, 
ode  James  Sides,  attested  by  two  subscribing  witnessea^ 
dated  at  East  Baton  Rouge,  February  28,  1825.  See  the 
facts  of  this  case,  reported  in  7  Lamsiana  Reports^  143. 

When  the  case  was  first  on  trial,  the  plaintiff,  to  rebut  the 
evidence  of  title  produced  by  the  defendants,  exhibited  a 
power  of  attorney  executed  by  James  Sides,  the  defendants' 
vendor,  in  the  state  of  Mississippi,  on  the  28th  February, 
1825,  to  one  Job  Keys,  to  sell  certain  property  in  Baton  Rouge, 
the  very  day  on  which  the  bill  of  sale  of  the  slaves  purports 
to  have  been  made  in  the  parish  of  East  Baton  Rouge,  and 
one  hundred  and  seventy  miles  distant  from  the  former. 
On  the  return  of  the  cause  to  the  District  Court,  one  of  the 
defendants  made  an  affidavit  for  a  continuance,  for  the 
purpose  of  taking  the  testimony  of  one  6.  W.  Hankins,  a 
subscribing  witness  to  the  act  of  sale  under  which  defend- 
ants claim  the  slaves    in  their  possession,  by  whom  they 
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expect  to  prove  that  the  act  was  executed  in  the  state  of  EASTEnir  Dist. 
Mississippi,  instead  of  East  Baton  Rouge,  as  it  purports  on     -^t^g*  ^836. 
its  face ;  and  that  it  was  so  dated  at  the  request  of  said  Sides,  keys  and  wm 
who  stated  at  the  time  he  considered  it  should  be  so  dated,  kiwei-I'  ^  ^^ 
because  he  had  agreed  with  Job  Keys  to  sell  him  the  slaves 
in  the  parish  of  East  Baton  Rouge ;  that  he  had  received 
the  consideration  there,  and  the  slaves  were  in  possession  of 
Keys,  in  said  parish.     That  Hankins,  the  witness,  wrote  the 
bill  of  sale  as  directed  by  Sides,  &c.     The  plaintiffs'  counsel 
objected  to  the  continuance  on  the  ground  that  parole  ert- 
dence  could  not  be  received  to  establish  the  facts  sworn  to,  or 
contradict  the  written  instrument. 

The  defendants'  counsel  insisted  on  the  continuance,  on 
the  ground  that  the  fact  of  the  written  instrument  being 
dated  at  one  place,  and  proved  to  have  been  executed  at 
another,  had  a  tendency  to  raise  the  presumption  of  forgery 
and  perjury,  which  could  only  be  rebutted  by  parole  evidence 
showing  the  real  place  of  execution.  The  court  overruled 
the  motion  for  a  continuance,  and  the  defendants  took  their 
bill  of  exceptions. 

The  plaintiffs  had  judgment,  from  which  the  defendants 
appealed,     i 

Elamy  for  the  plaintiffs,  contended  that  the  decision  of  the 
district  judge  was  correct,  in  refusing  the  continuance.     The  , 

evidence  disclosed  by  afSdavit  was  inadmissible,  even  if  it 
were  obtained,  because  it  goes  to  contradict  the  act  of  sale 
under  which  the  defendants  claim  title  to  the  slaves.     It 
would  not  rebut  the  presumption  of  perjury  or  forgery.    7  La.   . 
Reports  143. 

2.  Parole  evidence  is  inadmissible,  and  cannot  be  admitted 
to  prove  any  thing  contradictory  to  a  written  instrument. 
La.  Code,  2286,  I  Martin,  J^.  S.  641.  2  Ibid.  S6\.  3  Ibid. 
692.     3  La.  Reports,  US. 

S.  The  act  under  consideration  is  a  mere  private  bill  of 
sale,  signed  with  the  ordinary  mark  of  the  vendor,  and  not 
such  an  instrument  as  will  convey  the  title  to  slaves  in  this 
state.     La.  Code,  2415,  22dl— 2. 
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Bastsmh  Di8t.      4.  This  act  is  not  binding  on   the  vendor,  Sides,  or  his 
June,  18S6.     heifs,  it  not  being  susceptible  of  proof.    7  Martin^  Jf.  «S.,  58, 
^~^^  2  La.  Reports,  596,  La,  Code,  2961,  2285. 


KSTS   AlTD  WIPE 
Vt. 

POWELL  IT  AL.      MoTgon,  contrE. 


BuUard,  /.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  August  term,  1834,  (see 
7  Louisiana  Reports,  143)  and  was  then  remanded  for  a  new 
trial.  The  appellant  now  relies  on  a  bill  of  exceptions  taken 
to  the  opinion  of  the  court,  overruling  a  motion  for  a 
continuance. 

The  defendant  moved  for  a  postponement  of  the  trial,  on 
account  of  the  absence  of  one  of  the  subscribing  witnesses  to 
a  bill  of  sale,  under  the  ordinary  mark  of  the  vendor.  The 
affidavit  is  in  the  usual  form,  and  the  defendant  states  on 
oath,  that  she  expects  to  prove  by  the  absent  witness  that  he 
was  present  when  the  vendor  put  his  mark  to  the  bill  of  sale, 
and  that,  in  fact,  it  was  executed  in  the  state  of  Mississippi, 
although  the  instrument  itself  purports  to  have  been  exe- 
cuted in  East  Baton  R6uge,  and  the  reason  for  so  dating  it. 
Parole  testi-  The  Continuance  was  opposed,  on  the  ground  that  no  parole 
SbiY  to  *proTC  evidence  could  be  received  to  establish  the  facts  sought  to  be 
that  a  written  in- proved,  inasmuch  as  it  would  ffo  to  contradict  the  written 

stniment  waa  ex-        ,  ^ 

ecuted  in  a  dif-  evidence.     The    continuance  was  refused,  and    a  bill  of 

th^Sn? rt^Mc™  exceptions  taken. 

it   purporu  to      ^  jj^s  been  urged  by  the  appellees,  that  it  is  not  competent 

liaTc  been  paa-  o  j  rr  y  r 

aed.  to  contradict  the  tenor  of  a  written  instrument,  by  showing 

The  place  at  that  it  was  executed  in  a  different  place  from  the  one  at 

which  anactwaa      ,  .   ,     .  i  i    i 

passed  is  notes-  which  it  purporXs  to  havo  been  passcd,  and  that  parole  evi- 
iwrty  mi^  well  dence  of  a  sale  of  slaves  by  an  instrument  bearing  only  the 
show  by  the  tes-  ordinary  mark  of  the  vendor,  is  inadmissible,  and  that  the 

timony  of  a  wit-       ,  •'  .  ,       '  ' 

ness,  that  die  in-  witness,  if  present  at  the  trial,  could  not  have  been  examined 
fact  executed  at  0^1  that  point.  We  are  of  opinion  the  court  erred  in  refusing 
hfoSer  to^r^t  ^^^  Continuance.  The  place  at  which  an  act  was  passed, 
the  presumption  is  not  essential,  and  the  party  might  well  show  that  the 
perju^f^msing  instrument  was,  in  fact,  executed  at  a  different  place,  in 
ciuMUmces  *^Tn  ^'"^^r  to  rebut  a  presumption  of  forgery  or  perjury,  arising 
tbe  case.  from  Other  circumstances  in  the  case. 


va. 

LA.  TOW-BOAT 
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Whether  effect  can  be  given  to  a  paper  under  the  ordinary  Easterh  Dist. 
mark  of  a  vendor  of  lands  or  slaves,  or  whether  such  can  be     «^'fflg>  >836. 

^  ■        ■  "  *     ■■■■■■*■ 

in  law  regarded  as  written  evidence^  is  a  question  which  we         davis 

do  not  consider  it  proper  for  us  to  decide  upon,  incidentally 

upon  a  mere  motion  for  a  continuance.     That  question  must      compawt. 

,         •  J  -i     I  1     i.       t      •  •  'a  -^         A  continuance 

be  reserved  until  the  case  stands  for  decision  on  it  merits,  should  be  ^rant- 
For  the  purpose  of  showing  by  a  subscribing  witness  that  the  vft,*toobb5f  Ae 
bill  of  sala  was  signed  by  him  as  a  witness,  at  a  place  different  testimonj  of  a 
from  that  stated  in  the  body  of  it,  we  think  the  trial  ought  to  ncss,  to  show 
have  been  poetponed.  ^„*derwhl 

the  party  claims 
.  11111       ^**      witnessed 

It  iSy  therefore,  ordered,  adjudged  and  decreed,  that  the  byhim,andexe- 
judgment  of  the  District  Court  be  annulled  and  reversed ;  ^  pj^^e  from 
and  it  is  further  ordered,  that  the  case  be  remanded  for  a  new  ^\  ^^^}.  »» 

,  .     the  body  of  It. 

trial,  the  plaintiffs  and  appellees  paying  the  costs  of  this 
appeal. 


DAVIS   V8.    LOUISIANA   TOW-BOAT    COMPANY. 

APPEAL    FROJI   THE   COURT   OF  THE   FIRST  JUDICIAL  DISTRICT. 

The  record  apd  judgment  of  a  suit  by  another  party  agahiBt  the  defendants, 
condemning  them  to  pay  damages  occasioned  by  the  plaintiff's  conduct, 
while  in  their  employment,  is  admissible  in  evidence  to  prove  rem 
iptam^  i.  e.  that  the  money  was  recovered. 

The  judgment  in  a  suit  to  which  the  plaintiff  was  not  a  party,  does  not 
form  res  judicata  against  him  ;  yet  when  he  had  notice,  and  took  an 
interest  to  prevent  a  decision  against  the  defendants,  they  are  exculpated 
from  neglect  or  collusion. 

The  plaintiff  claims  a  balance  due  him  for  wages  and 
disbursements,  as  master  of  the  steam  tow-boat  Grampus,  in 
the    employment    of    the    defendants,     (an    incorporated 


A 


576  CASES  IN  THE  SUPREME  COURT 

EAimmK  DisT.  Company)  amounting  to  the  sum  of  five  hundred  and  three 

Jvne,  18.16.     dollars,  according  to  an  account  annexed.     He  alleges  he 

DAVIS        has  demanded  payment,  which  has  been  refused,  and  he 

Li.  iJJI^-ioAT  P''^^'  judgment  for  said  sum. 
GOMFAKr.  The  agents  of  the  defendants,  by  way  of  answer,  filed  an 

account  current  with  the  plaintifi",  by  which  they  admit  a 
balance  is  due  to  him  of  three  hundred  and  nine  dollars  and 
fifty-two  cents,  for  which  they  allege  no  amicable  demand 
was  ever  made,  and  which  they  were,  and  had  always  been, 
ready  and  willing  to  pay. 

On  the  trial,  the  defendants  offered  in  evidence  the  reccml 
and  proceedings  of  a  suit  of  Smith  &  Gardiner  against  the 
present  defendants,  in  order  to  charge  the  plaintifi*  with  the 
amount  of  the  judgment  in  that  case,  to  which  the  plaintifiT's 
counsel  objected,  on  the  ground  that  he  was  no  party  to  the 
savd  suit  and  proceedings.  The  court  admitted  it  in  evidence, 
and  added  that  the  record  was -admitted,  not  as  conclusive, 
but  as  prim&  facie  evidence  in  the  case,  under  the  proof  of 
notice  of  the  pendency  of  the  suit.  To  which  opinion  of  the 
court  the  plaintifi*  excepted. 

This  record  was  offered  to  prove  the  following  item  in 
defendants'  account,  as  annexed  to  his  answer  : 

*^  June  19.  To  cash  paid  judgment  and  costs  of  suit  of 
Smith  &  Gardiner,  for  sinking  a  flat-boat,  j^I87  37." 

The  court  was  of  opinion  that  the  defendants'  account  was 
nearly  correct,  and  gave  judgment  for  the  plaintifi*in  the  sum 
of  three  hundred  and  thirteen  dollars,  with  interest  and  costs. 
He  appealed. 

Buchanatiy  for  the  plaintiff,  contended  that  improper  evi- 
dence was  admitted  in  receiving  the  record  and  proceedings  of 
Smith  &  Gardiner  against  the  defendants.  This  was  a 
judgment  in  a  separate  case,  to  which  the  plaintifi"  was  no 
party.  It  was  as  to  him  res  inter  alios  acta.  6  Martmy  227. 
7  Martin,  JV.  S.,  684. 

S.  The  judge  a  qito  erred  in  charging  the  amount  of  this 
judgment  to  the  plaintiff,  when  he  was  no  party,  and  when 
it  did  not  appear  that  he  was  in  fault,  or  liable  for  said  sum. 


n 
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3.  The  judgment  is  erroneous  in  allowing  the  amount  of  Eabtbbit  Dist. 

Smith  &  Gardiner's  judgment,  amounting  to  one  hundred  and  y«wg,  i836. 

eighty-seven  dollars  and  thirty-seven  cents,  in  compensation  uavw 

of  the  plaintiff's  claim,  when  compensation  was  not  specially  i^.  tow-boat 

pleaded.     Code  of  Practice,  367.  compaic t. 


L.  C.  Duncan,  contra. 

Martmj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  master  of  one  of  the  defendants'  boats,  sues 
for  wages  and  advances. 

The  defendants  claimed  a  set-off  for  the  amount  of  a  judg- 
ment obtained  against  them  on  accoujit  of  the  loss  of  a  flat- 
boat,  ran  down  by  the  boat  of  which  plaintiff  was  master. 
His  claim  was  allowed,  but  the  deduction  was  made; 
wherefore,  he  appealed. 

His  counsel  urges  that  the  District  Court  improperly  over-  The  record 
ruled  his  objection  to  the  admission  in  evidence  of  the  S"8QS'byMioiher 
judgment  as  res  inter  alioa  acta.  d^f^dSu'^o^! 

The  judge  did  not  err  :  the  judgment  was  admissible  to  demning  'them 
prove  rem  ipsam  :  i.  e.  that  the  money  was  recovered.  <»cS2oned™*^y 

On  the  merits,  the  testimony  shows  the  plaintiff  was  JJjnduet'^whUe 
advised  of  the  claim  against  the  company,  and  of  the  neces-  in  their  emnioj- 
sity  of  bis  attention  to  the  disproval  of  it.  He  attempted  to  sibieincTidenee 
disprove  it,  but  proved  unsuccessful.  The  attempt  was  made  )^*°J.®  eT^'tiat 
by  designating  to  the  company's  counsel  witnesses  who  might  «*»e  money  was 
enable  him  to  defeat  the  claim.  He  has,  however,  intro- 
duced a  witness,  who  relates  the  circumstances  which  Thejudgment 
attended  the  loss  of  the  flfit-boat,  and  who  has  expressed  his  JSe  Slli^iff  wm 
opinion  that  it  cannot  be  imputed  to  the  plaintiff.  notapart^.does 

The  District  Court  has  given  less  weight  to  the  opinion  of  dicata  agamtt 
this  witness,  than  to  the  fact  he  has  related.  Although  the  he™harnmi*w 
decision  of  the  suit  against  the  defendants,  in  a  case  in  ^^  ^^^  ^  i°' 
which  the  plaintiff  was  not  a  party,  does  not  form  res  judicata  a  decision  a- 
against  him ;  yet,  as  he  was  informed,  and  appeared  to  have  SSdantif  ^  thipf 
felt  that  he  had  some  interest  to  prevent  the  decision  that  "*    exculpated 

'  ,    -  froni  neglect  or 

took  place,  and  he  exerted  himself  accordingly,  it  must  collusion. 
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Eaituui  DiBT.  exculpale  the  defendants  from  the  imputation  of  collusion  or 
'^*^>  ^^^'     negligence. 

The  present  suit  presented  the  plaintiff  with  a  new  oppor- 

^' tunity  to  establish  the  fact  that  the  flat-boat  was  loSt  without 

any  neglect  or  fault  being  imputable  to  him.  The  decision 
of  the  District  Court  has  been  adverse  to  him.  The  question 
is  one  of  fact,  in  which  the  opinion  of  the  first  judge  has 
always  much  weight  with  us.  A  close  examination,  of  the 
evidence  has  resulted  in  the  conviction  that  the  plaintiff  has 
no  ground  of  complaint. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


U22^         5g 


BATON   V8,    MAYOR    ET    AL. 

APPEAL  rSOM  THl  COUAT  OF* THE  PIKST  JUDICIAL  DISTRICT. 

%rhe  Supreme  Court  will  not,  on  a  rule  to  ahow  cauw,  examine  the  order 
of  an  inferior  judjre  refuting  to  grant  a  mandamui  as  prayed  for.  The 
only  legitimate  mode  of  reviling  the  orders  or  judgments  of  inferior 
courtSi  is  by  appeal. 

This  is  the  case  of  an  application  for  a  mandamus  to  the 
district  judge  of  the  first  judicial  district. 

The  plaintiff  applied  in  the  first  instance  to  the  district 
judge,  by  petition,  to  grant  a  mandamus,  commanding  the 
mayor  of  the  city  of  New-Orleans,  to  issue  a  warrant  on  the 
city  treasurer,  for  five  hundred  dollars,  being  a  quarter  salary 
due  him,  (the  plaintiff)  as  city  printer.  He  alleges  that  a 
resolution  passed  the  city  council  by  the  requisite  majority, 
recognising  his  claim,  and  authorising  it  to  be  paid,  but  that 
the  mayor  refuses  to  issue  a  warrant  on  the  treasury,  without 
which  he  cannot  get  his  money.     He  prays  for  a  masulamui. 
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The  district  judge  was  of  opinion  this  was  not  a  proper  Easteut  Dist. 
case  for  a  mandamus^  and  endorsed  his  order  of  refusal  on  ihe     '^^^^  ^^^* 
petition.  batov 

The  plaintiff  then  applied  to  the  Supreme  Court,  and  took   x^kTOB'sT  al 
a  rule  on  the  district  judge,  to  show  cause  why  a  fnand<i- 
fnu8  should  not  issue,  commanding  him  to  grant  the  one 
prayed  for  against  the  mayor. 

The  judge  showed  for  cause  that  he  did  not  consider  the 
application  as  coming  within  the  provisions  of  law.  It  was 
sought  under  the  Code  of  Practice,  article  829.  He  consi- 
dered this  article  modified  by  the  subsequent  provisions  of 
the  Code  of  Practice,  articles  830,  831. 

That(  it  is  not  every  denial  of  justice  which  is  to  be  remedied 
by  mandamus;  but  only  where  there  is  no  relief  by  the 
ordinary  means,  or  where  the  public  good,  and  the  adminis- 
tration of  justice,  in' a  general  sense,  will  suffer  without  it. 

The  mayor  is  a  part  of  the  corporation,  and  if  it  will  not 
do  its  duty,  let  the  plaintiff  resort  to  his  ordinary  action 
against  it. 

Prestofiy  for  the  plaintiff,  urged  the  court  to  make  the  rule 
absolute. 


Martin  J.,  delivered  the  opinion  of  the  court. 

Bayon  having  obtained  from  the  city  council  the  allowance  The  Sapreme 
of  a  claim,  the  mayor  refused  the  warrant  on  the  treasury,  ^°"^  ^ilSc^^to 
without  which,  payment  could  not  be  obtained.  Application  ahpw  cause,  ezm- 
was  made  to  the  court  of  the  first  district,  for  a  mandamus  to  of  an  inf^or 
the  mayor.  This  was  refused,  and  a  rule  has  issued  ^o  ^^^^^I^^JJJ^ 
the  iudfire,  to  show  cause  why  a  mandamus  should  not  be  ^^>**^J^  prayed 

•     l  >.•  *  !•»•  !•  «  "Or-    The   only 

granted,  for  refusmg  to  comply  with  the  applicant's  request.  le^Umate  mode 

The  judge  has  shown  cause,   that  the  applicant's  legal  oH^^'or\dlj! 

remedy  is  not  that  which  he  seeks.     It  appears  to  us,  that  ments  of  inferior 

.         1  .  .  eourts,  IS  by  ap- 

the  only  legitimate  mode  in  which  one  can  revise  the  decision  peal. 
of  an  inferior  court,  is  by  appeal. 

It  is,  therefore,  ordered,  that  the  rule  be  discharged  with 
costs. 
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GERMAN  V$.    GAT   ET   AL. 

t 

APPEAL   PftOM   TRB  OOUHT   OF  TBX    PIR0T  JUDICIAL   DI8TX1CT. 

The  communitj  of  tcquMto  and  gains  is  tormiiiated  by  the  death  of  one  of 
the  parties.  The  surriTor  bae  no  right  to  sell  the  whole  propertj.  The 
heirs  of  the  deceased  partner,  if  they  accept  the  succession,  either  tacitly 
or  expressly,  become  joint  owners ;  and  if  the  surriTing  partner  sella,  he 
can  convey  no  greater  right  than  he  has  himself. 

Where  the  surviTing  partner  sells  slaves,  or  other  immoveaUe  property  of 
the  oommunily,  his  vendee  will  become  co-proprietor  with  the  heirs 
of  the  deceased  partner. 

The  distinct  interest  of  the  parties  to  the  community,  attaches  at  the 
dissolution  of  the  marriage,  subject  to  the  right  of  the  wife  or  her  heirs 
to  renounce,  and  be  exonerated  from  payment  of  the  community  debts. 

The  heirs  of  a  deceased  partner  in  the  community  of  acquests  and  gains, 
having  a  joint  interest,  can  maintain  an  action  for  their  interest  agaiiut 
the  third  possessor  of  a  slave,  alienated  by  the  husband,  after  the 
dissolution  of  the  community. 

The  husband's  authority,  as  head  of  the  community,  ceases  on  tbe 
dissolution  of  the  marriage. 

The  District  Court  has  jurisdiction  of  a  partition  of  a  community.  Both 
parties  cannot,  in  such  case,  claim  as  heirs,  and  tbe  Probate  Court  has 
not  exclusive  jurisdiction. 

This  Buit  b  instituted  by  the  heirs  of  Mrs.  Nancy  Nicholls, 
deceased,  late  wife  of  Reuben  NichoUs,  against  one  Alfred 
Gay,  as  the  third  possessor  of  a  slave  which  formed  part  of 
the  community  property  of  Mr.  and  Mrs.  NichoUs,  and  which 
was  sold  by  the  former  to  the  defendant  after  the  death  of 
the  latter. 

The  plaintiff,  Mrs.  Grerman,  alleges  she  is  sole  child  and 
heiress  of  the  deceased,  and  as  such,  entitled  to  half  of  the 
community  of  acquests  and  gains  ;  that  the  slave  in  question 
made  a  part  of  said  community  at  the  death  of  her  mother, 
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and  has  been  since  illegally  sold  to  the  defendant,  as  she  is  Bahtsrk  Dist. 
joint  owner,  and  entitled  to  the  one-half,  which  is  of  the     Jwu?*  'sao- 
value  of  five  hundred  dollars.     She  prays  judgment  against       gsrman 
the  defendant  for  this  sum,  and  that  the  slave  be  sold  to 
effect  a  partition,  &c. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
he  purchased  the  slave  now  in  contest  from  Reuben  Nicholls, 
for  the  price  and  sum  of  six  hundred  dollars.  He  cites 
Nicholls  in  warranty,  and  in  case  of  eviction,  prays  judgment 
against  his  warrantor  for  the  sum  he  loses,  &c. 

The  warrantor  pleaded  as  a  peremptory  exception,  that  the 
plaintiff  had  never  been  recognised  as  heir  of  the  deceased 
Mrs.  Nicholl,  by  the  proper  tribunal ;  that  no  partition  of 
the  alleged  community  existing  between  Nicholls  and  wife 
had  been  made,  and  that  this  suit  cannot  be  maintained, 
because  it  is  not  alleged  that  any  settlement  of  the  community 
had  taken  place,  or  any  partition  made. 

The  facts  assumed  on  the  trial  of  this  exception,  were,  that 
Mrs.  Nicholls  died  the  Sd  March,  1835.  The  plaintiff  is  her 
only  child  by  a  former  marriage  with  one  Thomas  Wood. 
After  the  death  of  the  wife,  Nicholls  sold  the  slave  in 
question  to  the  defendant  A  community  of  property  existed 
between  the  deceased  and  her  husband,  and  this  slave  was 
acquired  during  their  marriage. 

The  district  judge  sustained  the  exception  and  dismissed 
the  suit.     The  plaintiff  appealed. 

Benjaminj  for  the  plaintiff. 

1.  It  appears  from  the  pleadings,  which  must  be  taken  as 
true,  for  the  purpose  of  inquiring  into  the  validity  of  the 
exception,  that  the  plaintiff  is  sole  heir  of  her  mother,  who 
was  in  conimunity  with  Nicholls,  and  that  the  community 
was  owner  of  the  slave  mentioned  in  petition. 

2.  The  plaintiff's  title,  as  heir  to  one-half  of  the  slave,  is  a 
good  basis  for  a  petitory  action.  Bedford  vs.  Urquhart  et  a/., 
8  La.  Reports,  247.     See  also  La.  Code,  934  to  941,  inclusive. 

3.  The  judge  of  the  court  below  is  mistaken  in  the  suppo- 
sition that  in  the  dissolution  of  a  community,  each  party,  or 
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Eastsrh  Dwt.  his,  or  her  representatives,  is  not  entitled  to  one-half  of  the 
/tme,  1836.     specific  objects  which  belonged  to  the  community.     See  La, 
Code^  2371,  ti  seq.    7  La.  Reports,  216. 

4.  The  previous  settlement  of  the  community  was  not 
necessary  to  entitle  plaintifi*  to  sue,  for  the  obvious  reason, 
that  even  should  she  be  found  a  debtor  to  the  estate  on  such 
settlement,  that  fact  could  not  possibly  impair  her  title  to  that 
moiety  of  the  slave  which  she  inherited  from  her  mother^ 
and  which  is  now  sued  for. 

^  5.  As  to  the  jurisdiction  of  the  court,  the  judgment  is 
clearly  erroneous.  See  Session  Acts  of  1825,  page  122.  7 
Marim,  Jf.  S.y  469. 

M^MUlen  and  Roselms,  contra. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  appellant  assigns  for  errors  apparent  oo 
the  face  of  the  record,  that  the  court  sustained  an  exception 
not  valid  and  maintainable  in  law. 

The  plaintiff,  as  heir  at  law,  of  Nancy  Trier,  late  wife  of 
R.  NichoUs,  and  in  community  with  him,  sues  the  defendant 
for  one-half  of  a  slave,  of  the  value  of  five  hundred  dollars, 
which .  belonged  to  the  community,  and  which  she  alleges 
was  sold  by  the  surviving  husband,  after  the  death  of  his  wife. 

The  defendant  sets  up  title  to  the  slave,  by  sale  from 
NichoUs,  and  cites  him  in  warranty.  NichoUs,  the  sur- 
viving husband  and  warrantor,  puts  in  the  exception,  which 
was  sustained  by  the  court  below,  and  the  suit  dismissed,  to 
wit:  that  the  plaintiff  cannot  maintain  the  present  action, 
because  she  has  never  been  recognised  by  the  proper  tribunal, 
as  heir  of  Nancy  Trier,  and  there  has  been  no  partition  of 
the  alleged  community,  and  because  it  has  not  been  alleged, 
that  any  settlement  of  the  community  has  ever  taken  place 
or  any  partition  thereof  ever  made.  Assuming  as  facts  that 
the  slave  was  the  property  of  the  community,  that  shortly 
after  its  dissolution,  the  surviving  husband  took  upon  himself 
to  sell  her  at  private  sale,  the  question  presented  by  the 
exception  is,  whether  the.  heir  of  the  wife  has  a  right  to 
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recover  one  undivided  half,  without  alleging  that  a  partition  EigTERv  Onr. 
had  been  made,  and  the  community  settled.  /tmg,  i836. 

This  suit  is  substantially  one  of  partition;  the  plaintiff  oKRMAir 
claiming  to  be  in  the  right  of  Mrs.  Nicholls,  joint  owner  with  ^at^  al. 
the  defendant^  and  demanding  a  severance  of  their  interest.  The  commu- 
It  cannot  be  doubted,  that  the  community  is  terminated  by  ^^i^^i^ 
the  death  of  one  of  the  parties;  if  the  husband  survives,  he  minated  by  the 
has  no  longer  a  right  to  sell  the  whole  property.  The  heirs  the  parties.  The 
of  the  wife  may  renounce  or  accept  the  community  ;  if  they  riSu^ieU  the 
accept  either  tacitly  or  expressly,  they  become  joint  owners  ^Jjo^f  property. 

•  i_     1  ...       ,1  1    ./  1       1       .J       11      .      The  heirs  of  the 

With  the  survivmg  husband;  and  if  the  husband  sells  he  deceased  part- 
can  convey  no  greater  right  than  he  has  himself,'  and  his  ^  [1,^  ^ces^ 
vendee  will  become  co-proprietor  with  the  heirs  of  the  wife.  «on  either  tadt- 

,  V  or  expressly. 

Suppose  he  were  to  sell  all  the  properly  composmg  the  mass,  beoome  joint 
how  could  there  be  a  partition  at  all,  between  the  husband  Sic'**"*survi?ing 
and  the  heirs  ?  According  to  our  understanding  of  the  code,  P****®*"  ■«"»»  i>« 
the  distinct  interest  of  the  parties  attaches  at  the  dissolution  Krester  rig^t 
of  the  ,marriage,  subject,  however,  to  the  right  of  the  wife  or  self, 
her  heirs,  as  the  case  may  be,  to  renounce,  and  thereby  Where  the 
exonerate  herself  from  the  payment  of  the  debts  of  the  com-  ner  sells  slaves' 
munity ;  in  which  case  she  loses  all  right  to  the  property.  movMSSIcT  pro^ 
"  The  effects  which  compose  the  partnership  or  community,  P^^y    of    the 

community,   his 

says  the  code,  are  divided  into  two  equal  portions  between  vendee  wiu  be- 
the  husband  and  the  wife,  or  between  their  heirs,  at  the  ^^  vdA^thc 
dissolution  of  the  marriaffe.*'    Article  2375.  heirs  of  the  de- 

^  ceased  partner. 

That  provision  of  the  code  which  declares  that  all  the  The  distinct 
property  acquired  during  the  marriage,'  is  considered  ^s^^f* /^^S*' 
profits,  is  regarded  by  the  district  judge  as  a  mere  rule  of  communi^,  at- 

•j  ji_.        r       ••         .ia       J.*.*..  »i         taches  at  the  dis- 

evidence,  and  he  is  of  opinion,  that  a  distinct  interest  does  solution  of  the 
not  vest  in  the  wife  or  her  heirs,  before  a  settlement  and  J""."?*^'  Jfil 

'  ject  to  the  right 

liquidation  of  the  community.     But  if  this  were  true,  it  o(  the  wife  or 
would  be  difficult  to  reconcile  that  part  of  the  code,  which  noance  and  be 
authorises  the  heirs  of  the  wife,  or  herself  if  she  survives,  to  ^^^!^  ^™^ 
attack  alienations  made  by  the  husband  even  during  the  ^^  commuDity 
marriage,  which  had  been  made  in  fraud  of  her  rights.     If 
her  eventual  right  depended  altogether  on  a  settlement  to  be 
had  of  the  community ,^  she  would  be  without  any  right  of 
which  she  could  be  defrauded.     The  community  of  acquests 
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Eautsrn  DisT.  and  gains,  as  regulated  by  our  ccnle,  does  not  differ  niaterially 

June^  1836.     from  ihat  which  existed  by  the  Spanish  law.     This  question 

eKnMAif       has  been  much  agitated  by  the  jurists  of  Spain  ;  and  Gomez, 

^ktvt  Au     '"  '^'^  commentaries  on  the  laws  of  Toro,  gives  it  as  his 

The  heirs  of  Opinion,  that  on  the  dissolution  of  the  community,  the  rights 

nw^iTthc  SJml  ^^  ^^^  ^'^®   attach  subject   to  her  right  of   renunciation. 

munity  of   ae-  Qomtz  od  Leges  TawrL  late  63,  JVo.  76.     In  this  case  the 

queflUandnins,  .        .       .  -    ,  ^    , 

haviog  «  joint  mstitutiou  of  the  present  suit  was  an  acceptance  of  the  com- 
miintam  an  iic^  munity,  and  the  plaintiff  having  a  joint  interest  in  the  slave, 
tion  for  their  in-  subject  to  the   payment  of  one-half  the  debts,  the  only 

terest  against  the  •"..  ,.,  ....  .  . 

third   possessor  question  18,  whether  she  can  maintam  this  action  agamst  a 
ated  bj^the  husi  ^^'"^^  possessor.     That  question  was  settled  in  the  case  of 
Suti^'^  *f  ^*'^v'^^  ^*-  Livingston,  6  Martin,  N.  S.,  401. 
ihe  communitj.      The  pretensions  of  the  surviving  husband,  (and  it  must 

not  be  forgotten,  that  the  exception  comes  from  him,)  rest 
upon  the  supposition,  that  he  has  in  law  a  right  to  settle  and 
liquidate  the  community,  and  that  the  rights  of  his  wife 
depend  upon  such  settlement  and  liquidation,  which  must 
be  done  with  him,  and  with  him  alone.     If  from  this  he 
infers  that  hehas  a  right  to  sell  any  of  the  property,  com- 
posing the  mass  of  gains  of  the  community,  we  know  not  on 
The  husband's  what  law  he  bases  such  pretensions.     His  authority  as  head 
of  OieoomnumU  ®^  ^'*®  community  ceases  on  the  dissolution  of  the  marriage, 
ty,  ceases  on  the  Thef  right  of  the  heirs  of  the  deceased  party  then  attaches  to 

dissolution       of,  ••  -i/*.  .  ■ 

the  marriage,      have  a  partition  of  the  effects  or  property,  m  equal  portions, 

subject  lo  the  payment  of  the  debts.     If  in  the  present  case, 
the  heirs  of  the  wife  were  now  to  sue  the  husband  for  a  par- 
tition, the  slave  in  question  could  not  form  the  direct  object 
of  suit  or  action,  because  she  is  no  longer  in  the  husband's 
The   District  P^^^^ssion.     In  effect,  he  by  his  own  act  defeats  the  very 
Court  has  juris-  actioH,   the  excrcise  of  which   he  contends  is  essential  to 
utio*n  of  a*com^  Complete  the  title  of  the  plaintiff. 

^Z'  do  ^ot  ^^  ^^  further  said,  that  the  District  Court  has  no  jurisdiction 
in  such  case,  of  a  partition  of  a  community.  This  court  has  decided  other- 
and  the  Probate  wise.  Both  parties  do  not  in  such  a  case  claim  as  heirs,  and, 
exciusiTe**juri2  therefore,  the  Probate  Court  has  not  exclusive  jurisdiction. 
dieUon.  7  Martifiy  JV.  S.,  470. 

We  are  of  opinion  the  court  erred  in  sustaining  the  exception. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Eabtshk  Dm. 
judgment  of  the  District  Court  be  avoided  and  reversed,  that     -^iwg,  i836. 
the    exception  be  overruled,  and  the  case  reinstated  and  oA8Q.inT  sr  4l. 
remanded  for  further  proceedings,  according  to  law;  and      dimitbt. 
that  the  appellee  pay  the  costs  of  this  appeal. 


GASQUET    ET    AL.    V8,    DIMITRY. 

APPEAL    FIOM   THK   COURT   OF  TBB    FIftST  JUDICIAL    DI8T1ICT. 

According  to  the  provisions  of  the  Spanish  law,  (Partida  4, 11, 1  and  17) 
the  wife  has  a  tacit  mortgage  on  the  property  of  her  husband,  for  the 
restitution  of  both  her  dotal  and  paraphernal  effects. 

The  part  of  the  legislative  act  of  1813,  which  requires  marriage  contracts 

.  to  be  recorded,  in  order  to  have  effect  as  a  mortgage  against  third 

persons,  on  the  property  of  her  husband  for  the  restitution  of  the  wife's 

dotal  or  paraphernal  effects,  was  repealed  by  the  adoption  of  the  Louis- 

ianaCode,  in  1825. 

Where  the  wife  signs  an  act  of  mortgage  with  her  husband,  given  to  seouic 
a  debt  for  his  benefit,  in  which  she  renounces  formally  all  her  riglits, 
privileges  and  mortgages  on  the  property,  ceding  and  transferring  them 
to  her  husband's  creditor  :  Held^  that  this  is  a  contract  entered  into  by 
the  wife  conjointly  with  her  husband,  binding  herself  for  his  debt,  which 
is  expressly  prohibited  by  the  Louisiana  Code,  article  2412;  and  such 
renunciation  on  her  part  is  null  and  void. 

The  wife  cannot  validly  bind  herself  for  her  husband  or  for  his  debts,  even 
with  his  consent ;  for  this  would  place  her  rights  entirely  under  his 
control. 

This  case  arises  under  a  rule  taken  by  the  purchaser  of 
two  lots  and  improvements  thereon,  seized  and  sold  by  the 
plaintiffs,  as  the  property  of  A.  Dimitry,  on  the  sheriff  and  the 
creditors  of  Dimitry,  who  had  mortgages  to  show  cause  why 
they  should  not  be  erased  and  cancelled. 

74 


eAsamrr  rr  al. 

DIMITBT. 


686  CASES  IN  THE  SUPREME  COURT 

Eastern  Umt.  Mrs.  Dimitry,  the  wife  of  the  -defendant,  made  opposition 
-^^^^  '^^^•.  to  the  rule,  on  the  ground  that  she  had  a  prior  mortgage  to 
that  of  the  plaintiffs,  under  which  the  property  was  sold, 
resulting  from  a  marriage  contract,  passed  before  Pedesclaux, 
notary  public,  the  4th  April,  180S.  She  also  asserted  that 
she  had  other  mortgages,  anterior  to  that  under  which  the 
premises  were  sold. 

The  evidence  showed  that  Mary-Ann  Dragon,  (now  Mrs. 
Dimitry)  and  Andreas  Dimitry,  were  married  the  10th 
October,  1799.  That  on  the  4th  April,  180S,  the  father,  by 
notarial  act  entitled,  dedaraloria  de  dotCj  reciting  the  marriage 
of  the  parties  without  any  constitution  of  dot  or  dowry,  gi?es 
to  his  daughter,  Mrs.  Dimitry,  seven  thousand  dollars  in 
money  and  two  slaves,  which  the  husband  acknowledges  to 
have  received  in  advancement  of  his  wife's  hereditary  rights. 

In  February,  18S4,  the  wife  obtained  a  judgment  of  sepa- 
ration of  property  from  her  husband,  and  for  the  sum  of 
seven  thousand  dollars,  with  interest  and  mortgage. 

On  the  26th  November,  18S2,  Dimitry  mortgaged  the  lots 
of  ground  mentioned  in  the  order  of  seizure  and  sale,  situated 
on  the  corner  of  Hospital  and  Conde  streets,  in  New-Orleaos, 
to  one  Paul  Zoits,  to  secure  him  against  an  endorsement  of 
two  notes,  amounting  to  six  thousand  two  hundred  and 
forty  dollars.  Mrs.  Dimitry  joined  her  husband  in  the  act, 
and  renounced  her  right  of  mortgage  to  the  property.  She 
declares  that  she  renounces  formally,  as  well  for  herself  as  for 
her  heirs  and  assigns,  all  the  rights,  privileges  and  mortgages 
which  she  has  or  may  have,  to  or  on  the  property  mortgaged, 
ceding  and  transferring  them  to  said  Zoits  and  his  assigns. 

Zoits  transferred  all  his  right,  title  and  interest  in  this 
mortgage  to  the  present  plaintiffs,  who  had  the  mortgaged 
property  seized  and  sold  on  the  5th  February,  1834,  when 
John  F.  Miller  became  the  purchaser.  He  now  seeks  to 
have  the  mortgages  erased  and  cancelled  by  the  sheriff. 

The  District  Court  decided,  that  in  its  opinion,  the  sheriff 
had  a  right  to  erase  the  mortgages  under  the  circumstances 
of  the  case,  and  made  the  rule  absolute.  Mrs.  Dimitry 
appealed. 


vs. 

SIMITBT. 
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Benjamin  and  Schmidt  for  the  plaintiffs.  Bastebh  Oist. 

1.  The  plaintiffs  were  the  first  and  anterior  mortgagees,  and     «^<"g»  '836. 
the  sheriff  is  bound  to  release  and  cancel  the  mortgages  of  the  oASdusr  rr  al. 
subsequent  mortgagees  in  favor  of  the  purchaser.    Code  of 
Practice^  artick  708. 

2.  The  subsequent  mortgagees  have  no  right  to  contest  the 
plaintiff's  right  and  privilege,  as  first  mortgagor,  when  his 
'debt  and  interest  absorbs  the  whole  of  the  mortgaged 
property. 

Cemon^  for  the  opponent,  Mrs.  Dlmitry,  contended  that  her 
legal  mortgage  was  still  in  full  force  ;  and  that  her  renuncia- 
tion was  null  and  void,  being  prohibited  by  the  article  2412 
of  the  Lotdsiana  Code. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  having  caused  to  be  sold,  under  an  order  of 
seizure  and  sale,  a  certain  lot  of  land  belonging  to  the'defend- 
ant,  Dimitry,  took  a  rule  on  the  present  appellant,  Madame 
Dimitry,  to  show  cause  why  the  sheriff  should  not  erase  her 
mortgage  on  the  property  sold.  She  shows  for  cause  that  she 
has  a  prior  legal  mortgage  on  the  property  of  her  husband, 
resulting  from  her  marriage  contract,  and  recognised  by  judg- 
ment of  a  competent  tribunal,  which  had  pronounced  a 
separation  of  property  between  them.  , 

The  certificate  of  the  register  of  mortgages  sets  forth  a 
general  mortgage  in  favor  of  Madame  Dimitry  on  the  ' 
property  of  her  husband,  resulting  from  an  act  before  Pedes- 
claux,  notary,  dated  November,  180S,  by  which  the 'husband 
acknowledges  to  have  received  from  his  wife's  father  seven 
thousand  dollars  on  account  of  his  wife.  This  act  was  not 
recorded  in  the  office  of  the  register  of  mortgages,  until  after 
the  date  of  the  special  mortgage  in  favor  of  Zoits,  which 
was  afterwards  transferred  to  Gasquet  &'Co. 

The  plaintiffs,  on  the  other  hand,  showed  that  Madame 
Dimitry  united  with  her  husband  in  the  act  of  mortgage  to 
Zoits,  and  consented  to  it,  expressly  agreeing  to  renounce  all 
prior  claim  on  tl^  property  in  favor  of  the  mortgagee,  and 
they  contend  that  her  renunciation  is  binding  on  her.     The 
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Eastxric  Dht.  quest ioD,  whether  the  court  erred  in  making  the  rule  abso- 
•^^»  '^^-     lute,  and  directing  the  sheriff  to  erase  the  mortgage  of  the 

oAsauBT  XT  AL.  wife,  iuvolves  two  inquiries  :  Ist,  whether  she  has  exhibited 
DnoTXT.  evidence  of  the  legal  or  tacit  mortgage  on  the  property  of  the 
husband,  of  a  prior  date  to  the  special  mortgage  of  the  plain- 
tiff; 2d,  whether  her  renunciation,  made  in  the  act  of  mort- 
gage to  Zoits,  jointly  with  her  husband,  and  with  his  consenf, 
be  binding  and  obligatory  upon  her. 

I.  The  document  referred  to  as  forming  the  basis  of  the 
rights  of  the  wife  is  dated  April  4,  1803,  and  purports  to  be  a 
dedaracion  de  dote.  It  recites  that  the  parties  had  been  mar- 
ried on  the  10th  October,  1799,  without  any  constitution  of 
dower,  and  the  husband  by  that  act  acknowledges  to  have 
received  from  the  father  of  his  wife  the  sum  of  seven  thou- 
sand dollars,  and  two  slaves,  in  advancement  of  her  heredi- 
tary rights.  In  the  judgment  of  separation  of  property,  this 
Acecixiing  to  instrument  is  referred  to  as  proving  the  right  of  the  wife  to 

the  EpanhhUw^  Fccover  from  her  husband  the  sum  of  seven  thousand  dollars, 

(Partidft  4,  11,  witli  the  benefit  of  a  legal  mortgage. 

wife  had  k  tacit      It  is  DOt  nccessary  to  inqm're  whether  this  sum  constituted, 

OTo^]|5^  of  Ser  P''^P^^^y  speaking,  the  dower,  or  the  paraphernalia  of  the 

husbamt,  for  the  wife,  inasmuch  as  both  are  equally  secured  by  tacit  morl- 

restitution       of  '  ,  ...,.,  .-  ■      i        • 

both  her  dotal  gage  ou  the  property  of  the  husband,  accordmg  to  the  jaw  m 
effecfs"'"^*'™'*  force  at  that  tinie.     Pariida  4,  title  lUlawl  and  17. 

The  part  of  The  objection  that  this  instrument  was  not  recorded  accor- 
Ict  iF'im!  ^^^S  ^o  the  provisions  of  the  act  of  1813,  but  remained 
which  requires  dormant  Until  after  the  date  of  the  mortgage  given  to  the 
tracu  to  be  re-  plaintiffs,  is  sufficiently  answered  by  the  fact,  that  the  part  of 
to "h^^*  iflbcT^M  ^^^^  *c^  which  required  a  document  of  this  character  to  be 


a    rooi 


rteage  a-  recorded,  m  order  to  ffiveto  the  wife  a  tacit  mortirae^e  m  rela- 

gainst  third  per-    .  /.    ,  ^  ,    ,,         ,  ,  ,    •    . 

SODS  on  the  pro-  Uon  to  third  persons,  was  repealed  by  the  new  code,  and  that 
bS°  fw  Ac  '^  ^^^  meantime  the  plaintiffs  had  acquired  no  right  on  the 
restitution  of  the  property  in  question. 

"H'lfe  s  dotal   or  ■      '       n 

paraphernal  ef-  11.  The  counsel  fof  the  appellant,  in  support  of  the  position 
ed  by*tJielSo*p-  ^^^^  ^^^^  agreement  on  the  part  of  the  wife  to  renounce  her 
tion  of  the  Lou- claims  OH  the  morteaffed  property  is  null  and  void,  relies 

isiana  Code,  in  o    o         r     rj  ' 

in'is.  upon  article  2412  of  the  Louisiana  Code,  which  is  in  the 

_      following  words  :  "  The  wife,  whether  separated  in  property 
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by  contract  or  by  judgment,  or  not  separated,  cannot  bind  Kahtkkk  Dm. 
herself  for  her  husband,  nor  conjointly  with  him,  for  debts    -^^x?,  i830. 
contracted  by  him  before  or  during  the  marriage."     The  GAsaiET  kt  al. 
question   thus  presented  is  to  be  decided  by   us    without       lUMmiT. 
reference  to  the  laws  of  Toro,  which  ^ave  no  longer  here  the 
force  of  laws,  and  independently  of  former  decisions  of  this 
court,  while  guided  by  the  Spanish  jurisprudence ;  but  we  are 
called  on  to  say,  what  in  our  opinion  is  the  law  of  the  land, 
on  this  subject,  as  established  by  the  code,  standing  by  itself. 

That  this  is  a  contract  entered  into  by  the  wife,  jointly  Where  the 
with  her  husband,  binding  herself  for  a  debt  contracted  by  qfmor^gc^mi 
him,  we  do  not  doubt,  although  she  does  not  agree  to  pay  ^f^^^^  to  secure 
the  debt  outof  her  own  property,  yet  she  consents  to  renounce  a  dt^bt  for  his 

,  1     •    1      •       1  •       i.  i*     I  i«  beaefit,  in  which 

her  own  real  ngbt  m  the  property,  m  favor  of  the  creditor,  she  renounces 
and  thereby  furnishes  a  pledge  for  the  better  security  of  this  i?^ES!p^ri:ll,^;; 
debt.  She  declares  that  she  renounces  formally,  as  well  for  »"<*  mortgages 
herself,  as  for  her  heire  and  assigns,  all  the  rights,  privileges  :?du;8L^Cs: 
aod  mortgages  which  she  has  or  may  have,  to  or  on  the  [^''Cb^^d'^. 
property  mortgaged,  ceding  and  transferring  them  to  th%8aid  JJ^**^/  ^'^^^ 
Zoits  and  his  assigns.  This  contract,  while  it  tends  to  afford  contract  entered 
a  better  security  for  the  ultimate  payment  of  the  debt  ^^ointiy^  with 
contracted  by  the  husband,  contains  the  immediate  aliena-  ^,.   b»"biind, 

•^  '  bnukng    herself 

tion  by  the  wife,  of  a  real  right  in  the  thing,  "jw  in  re^^  for  for  ws  debu, 
a  consideration  not  personal  to  herself,  but  for  the  benefit  of  ^  prohibUedT^ 
the  husband  or  his  creditor.  She  may  be  said,  therefore,  to  g^^  ^^iS* 
have  bound  herself  for  a  debt  contracted  by  the  husband.      S4i8,  and  such 

The  article  of  the  code  relied  on  is  prohibitory  in  its  terms,  her^'part  is'^nuU 
declaring  the  incapacity  of  the  wife  to  bind  herself  in  such  «"<^^o»<^- 
cases,  and  the  12th  article  declares  that  .whatever  is  done^in 
contravention  of  a  prohibitory  law  is  void,  although  the 
nullity  be  not  formally  directed. 

But  to  this  it  is  answered  by  the  counsel  for  the  appellees, 
1st,  that  the  wife^s  incapacity  to  contract  is  removed  by  the 
consent  of  the  husband ;  2d,  that  the  article  2412,  being 
intended  for  the  protection  of  married  women,  they  have  a 
right  to  renounce  its  benefit ;  that  such  renunciation  is  not 
prohibited  by  law  ;  and  that  in  this  case,  the  wife  did  formally 
renounce  the  benefit  of  that  law  and  all  others  in  her  favor. 
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i^AvrBUf  D18T.      In  answer  to  the  first  part  of  this  argument,  it  may  be  said 

Jrnie^  1836.     that  the  incapacity  of  the  wife  to  contract  in  ordiaary  cases 

oAB<ivn  BT  aZ  ^^^  ^^^  ^"^^  benefit/without  the  consent  of  the  husband,  is 

^-  removed  by  his  consent,  and  eveo  that  liis  consent  is  in  some 

The  wife  can-  cascs  implied.     But  her  incapacity  to  bind  herself  for  him, 

h^tflror^hw  ^^^  jointly  with  him,  for  a  debt  of  his  contracting,  rests  00 

husband  or  for  different  principles.     The  proposition  that  the   wife  may 

withhUoooKnt!  Validly  bind  herself  for  her  husband,  provided  he  consents  to 

SL«fher  rirfrta  *'»  app^ars  to  US  not  sustainable.    Such  a  doctrine  would 

entirely    under  place  the  rights  of  the  wife  under  the  complete  control  of  the 

his  ooutrol.  ,       ,        . 

husband. 

The  principle  next  invoked,  to  wit:  that  persons  may 
renounce  what  the  law  has  established  in  their  favor,  is,  with 
certain  limitations,  established  by  the  11  th  article  of  the  code. 
But  the  same  article  declares  that  individuals  cannot  by  their 
conventions  derogate  from  the  force  of  laws  for  the  preserva- 
tion of  public  order,  or  good  morals,  and  it  permits  the  renun- 
ciation only,  when  it  does  not  affect  the  rights  of  others^  and 
is  not  contrary  to  the  pubUc  good. 

It  must  be  confessed  that  the  rule  thus  laid  down  as  the 
guide  of  the  tribunals,  when  caUed  on  to  decide  in  what 
cases  a  renunciation  of  the  benefits  of  particular  laws  may  be 
permitted,  or  in  other  words,  what  laws  are  for  the  public 
good,  and  cannot  be  derogated  from  by  the  agreements  of 
individual  citizens,  is  extremely  broad  and  vague,  and  would 
seem  to  demand  from  judges  the  duty  sometimes  to  look 
beyond  the  text,  and  to  inquire  into  the  general  policy  of  the 
law,  and  the  motives  of  the  legislator. 

In  every  well  organised  state,  those  laws  which  establish 
the  order  of  hereditary  succession,  which  regulate  the  capa- 
city to  dispose  by  last  will,  and  particularly,  those  which 
define  the  capacities  and  incapacities  of  particular  classes  of 
persons,  and  especially  of  minors  and  married  women,  in 
reference  to  contracts,  would  seem  to  stand  first  in  rank  of 
those  rules  involving  the  great  interests  of  public  order,  and 
essential  to  the  welfare  of  society.  If  those  persons  could  by 
their  own  act  remove  disabilities,  under  the  spurious  shape  oi 
a  renunciation  of  the  promised  protection  of  the  laws,  it  is 
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roanifest  that  such    laws  themselves    would,  be    wholly  Bastebh  Dist. 
nugatory.     It  would  present  the  extfaordinary  anomaly  of  a    -^'^*  ^^^' 
person  declared  incapable  of  making  a  particular  contract,  yet  oiscivet  st  al. 
endowed  with  capacity  to^remove  his  own  disability  at  will.       mwirrnr. 
In  cases  where  the  rights  of  third  persons  would  be  aflfected, 
little  or  no  difficulty  would  arise  in  the  application  of  the 
rule,  and  in  reference  to  laws  strictly  prohibitory,  it  is  not 
easy  to  reconcile,  in  any  case,  the  right  of  individuals  to  dero- 
gate from  their  form  and  application,  with  the  positive  decla- 
ration of  the  co4e,  that  whatever  is  done  in  contravention  of 
such  laws  shall  be  void,  although    such   nullity  be    not 
expressly  denounced. 

The  view  we  have  taken  of  this  question,   coincides  ^ 
substantially  with  the  opinions  of  foreign  jurists,  whose 
writings  we   have  had    occasion  to  consult.     3  MerlvCs 
Repertoire^  verbo  D6rogation.     1  Tatdliery  page  87  et  seq. 

To  these  authorities  may  be  added  that  of  Gomez  in  his 
Commentary  on  the  61st  law  of  Toro,  in  which  this  question 
is  treated  ex  professo.  He  concludes  that  the  wife  cannot  in 
any  form,  validly  bind  herself  for  her  husband,  because  such 
contract  embraces  an  indirect  donation  in  favor  of  the 
husband,  which  is  forbidden  and  reprobated  by  law.  Gomez 
ad  Leges  Tauri,  636. 

Such  appears  to  have  been  the  construction  put  upon  this 
part  of  the  code  by  the  legislature,  who  have  thought  it 
necessary  and  expedient  to  remove  the  disability  of  wills, 
in  relation  to  contracts  with  certain  banking  companies, 
incorporated  since  the  promulgation  of  the  code. 

We  therefore  conclude,  that  the  appellant  is  not  bound  by 
her  contract,  and  that  the  nullity  of  that  agreements  is  not 
cured  by  her  renunciation.  But  we  cannot  accede  to  her 
prayer,  to  decree  to  her  the  notes  given  for  the  price  of  the 
property  sold,  as  she  is  bound  to  pursue  a  particular  order, 
in  discussing  the  property  of  her  husband. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
that  the  rule  taken  on  the  appellant  be  discharged  with  costs 
in  both  courts. 
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DIMITRT.  GASQUET   ET    AL.    VS.    DIMITRT. 

Off    A    RK-HKARINO. 

Whera  the  wife  renounces  her  right  of  mortgage  in  &vor  of  her  hoaband's 
'  creditor,  93  a  security  for  a  debt  of  his  contracting,  she  thereby  becomes 
his  security,  and  does  indirectlythat  which  she  is  positively  forbidden  by 
law  to  do  directly. 

The  wife  may  sell  or  enter  into  the  contract  of  mortgage,  in  relation  to  her 
dotal  or  paraphernal  effects  and  rights,  with  her  husband's  connent,  bat 
such  contracts  must  be  for  her  benefit,  or  that  of  her  and  her  husband. 

It  is  not  of  the  essence  of  suretyship,  that  the  obligations  of  the  principal 
and  surety  should  be  co-eztensive.  If  the  wife  renounce  her  right  of 
mortgage,  and  cede  it  in  favor  of  hor  husband's  creditor,  she  becomes 
surety  for  a  debt  of  her  husband's  contracting,  so  far  as  her  interest  in 
the  mortgaged  property  is  concerned. 

The  Senatut  consuUum  Felleianum  of  the  Roman  law,  is  the  fountain  of 
our  legislation,  in  relation  to  the  rights  of  married  women.  As  relates 
to  mortgages  and  sales,  the  Senatut  conttUttan  gave  the  wife,  who  had 
pledged  her  own  property  to  a  creditor  of  her  husband,  the  right  to 
recover  it  back,  although  it  had  been  sold  by  the  creditor. 

In  this  case  a  re-bearing  was  applied  for,  and  obtained. 

BenjanUriy  for  tbe  plaintiffs  and  appellees,  made  the 
following  points : 

1.  The  instrument  termed  declaraioria  de  doU^  on  which 
the  wife  rests  her  pretensions  and  daims  to  a  mortgage, 
was  executed  in  1803,  under  the  Spanish  laws,  and 
must  be  tested  by  them.  The  common  principle  running 
through  both  the  Spanish  laws  and  our  codes  is,  that  to 
constitute  dotal  property,  it  must  be  expressly  stipulated  or 
constituted  as  such  in  a  marriage  contract  between  the 
spouses,  either  before  or  at  the  time  of  marriage.  Without 
such  contract  and  express  stipulation,  all  the  property  of  tbe 
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wife,  whether  present  or  future,  is  extra-dotal  or  paraphernal.  Eabtbrx  Dtst. 
CitU  Code,  326,  artick  16,  et  seq.     Lavinana  Code,  2317,  et     •^'*^'  ^^^' 
aeq.     These  articles  of  the  codes  are  but  a  re-enactment  of  eAsarsr  it  ai, 
the    Spanish    law.     See  Curia  PhillippicOy  lib.  2,  comercio      biotrt. 
terreatre,  cap.  12,  prdacionj  JVo.^35.     Perez  y  Lopez,  Teatro 
de  legislacum,  vol.  11,  265,  verbo  Doles. 

2.  If  the  rights  of  the  wife,  in  this  case,  are  paraphernal, 
as  is  shown,  in  order  to  have  effect  against  third  persons,  her 
mortgage  for  the  restitution  of  her  paraphernal  property  must 
be  recorded.     See  Louisiana  Code,  article  3297. 

3.  The  article  3298,  declares  that  the  mortgage  of  the 
wife,  on  the  property  of  her  husband  for  her  dotal  right^s, 
exists  without  being  recorded.  The  article  3303,  in  speak- 
ing of  the  husband's  obligation  to  record  his  wife's  mortgage, 
mentions  only  her  dower,  evidently  contemplating  that  as 
she  has  control  of  her  paraphernal  rights,  she  must  herself 
cause  them  to  be  inscribed,  in  order  to  bind  third  persons. 
All  legal  and  conventional  mortgages  must  be  recorded,  in 
order  to  bind  third  persons.  Louisiana  Code,  articles  3314, 
8317. 

4.  The  wife  may,  with  her  husband's  consent,  alienate  her 

paraphernal  property,  and  this  even  by  gratuitous  title :  a 

fortiori  may  she  alienate,  renounce  or  relinquish  the  mortgage 

given  by  law,  to  secure  that  properly.     Louisiana  Code,  2367, 

1467. 

5.  The  judgment  of  the  court  is  based  on  the  article  2412, 
of  the  Louisiana  Code,  which  prohibits  the  wife  from  binding 
herhelf  in  any  manner,  with,  or  for  her  husband,  and  for 
debts  of  his  contracting.  She  has  not  bound  herself  for  a 
debt  of  her  husband  in  this  case.  She  has  simply  renounced 
a  mortgage  on  his  property,  not  contracted  on  obligation  as 
the  article  of  the  code  contemplates. 

6.  It  is  expressly  provided,  that  individuals  may,  in  all 
cases  renounce  what  the  law  has  established  in  their  favor, 
when  such  renunciation  does  not  affect  the  rights  of  others, 
and  is  not  contrary  to*  the  public  good  :  and  the  wife's  inca* 
pacily  is  removed  by  the  authorisation  of  her  husband. 
Lomsiana  Code,  article  11, 1779L 
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EkntBx  DivT.       7.  The  renunciation  of  the  wife  is  an  alieuation  absolute 
June,  1836.     ^^  conditional  of  a  real  right,  in  favor  of  a  third  persoo  by 
oAsausT  XT  AL.  gratuitous  title ;  and  she  is  authorised  to  make  this  alienation 
DniTBT.      with  the  consent  of  her  husband.     Lomsiana  Code^  1467. 

8.  The  law  which  gives  the  legal  mortgage  to  the  wife, 
for  the  security  of  her  dotal  or  paraphernal  property,  i&not  cue 
made  for  the  preservation  of  public  order  and  good  morals^ 
but  only  such  as  ate  of  a  penal  nature,  and  enforce  moral 
duties,  such  as  treat  of  domestic  authority  of  the  heads  of  fami- 
^  lies  and  education  of  children,  &c. ;  and  not  such  as  touch 
on  the  rights  of  property  in  the  relation  of  husband  or  wife. 
9.  The  article  2SS7  and  following,  prohibit  the  alienation 
of  immoveables  settled  as  dowry.  These  and  the  article 
2412,  are  the  only  ones  which  restrict  the  wife's  capacity  to 
contract  with  third  persons  when  authorised  by  her  husband. 
The  negative  of  these  articles  is  pregnant  with  the  affirma- 
tive, that  she  is  capable  of  contracting  and  alienating  all 
other  rights.  Paraphernal  immoveables  may  be  alienated, 
and  she  may  make  donations  inter  tfioos.  Froni  all  which, 
it  is  respectfully  asked  that  the  court  reconsider  and  change 
its  judgment. 

D.  Seghersy  on  the  same  side. 

1.  The  appellants  respectfully  call  the  attention  of  the 
court  to  a  single  point :  whether  the  law  at  the  time  of  the 
renunciation,  or  that  in  force  at  the  date  of  the  marriage,  is 
to  govern  ? 

2.  The  court  seem  to  have  correctly  adopted  the  laws  in 
force  when  the  marriage  was  contracted,  when  they  say  it  is 
unnecessary  to  inquire  whether  the  claim  of  the  wife  is  dotal 
or  paraphernal,  as  both  were  equally  secured  by  tacit 
mortgage  on  the  property  of  the  husband. '  ParHda  4, 
11,   17. 

3.  According  to  the  laws  then  in  force,  the  wife  had  the 
capacity  to  renounce  her  general  mortgage,  and  accept  a 
special  mortgage,  that  her  husband  might  be  better  enabled 
to  carry  on  his  commercial  and  financial  business.  But  if  the 
article  2412  of  the  Louisiana  Code  is  to  be  applied  to  this 
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ittarriage,  entered  into  before  its  adoption^  it  will  have  a  Eastjsux  Dibt. 
retrospective  effect,  and  impair  a  clause  in  the  marriage     -^we,  i836. 
contract,  ^without  which  the  husband  might  have  declined  GAsauirr  ct  al. 
contracting.     Napoleon  Code,  1554.     Sireyy  Code  annoU  on 
this  article,  Ko$.  1,  27.     Merlin,  Q^esiimi  du  Droits  vol  12, 
page  329,  verbo  Rigme  dolaly  section  2,  and  pages  332,  333. 

4.  The  question,  whether  the  renunciation  made  by  the 
wife  of  her  tacit  mortgage  on  her  husband's  property,  for  the 
restitution  of  her  dotal  and  paraphernal  effects,  is  binding  on 
her,  under  the  Spanish  law,  has  been  solemnly  decided  and 
put  at  rest  by  this  court,  in  the  case  of  Trem§  vs.  Lanaux, 
4  Martin,  JV.  S.,  230. 

5.  The  whole  doctrine  which  should  govern^ the  present 
case,  was  reviewed  in  the  above  decision,  and  settled  in  favor 
of  the  right  of  the  wife  to  renounce.  Mrs.  Dimitry  was 
married  while  the  Spanish  law  was  in  force.  Her  rights  and 
capacity  must  be  governed  by  that  law,  as  far  as  her  dotal 
and  paraphernal  interests  and  claims  are  concerned,  and  not 
by  the  Louisiana  Code  as  it  stands  since  the  repealing  act  of 
1828,  when  all  the  civil  laws  were  abrogated.  See  MerlvfCs 
Repertoire,  vol.  26,  pages  16  and  17,  verbo  Puissance  Maritak. 
4  Lotisiana  Reports,  191. 

Conrad,  for  plaintiffs,  contended,  that  this  case  should  be 
decided  by  the  provisions  of  the  laws  in  force  when  the 
marriage  was  contracted,  which  is  viewed  merely  as  a  civil 
contract.  Viewed  in  this  light,  no  subsequent  legislation 
could  vary  or  impair  its  obligatory  effect.  Ltouisiana  Code,  87. 
Constitution  of  the  United  States,  article  I,  section  10. 

2.  The  legislature  has  nowhere  said  that  the  provisions  of 
the  Louisiana  Code  shall  apply  to  marriages  entered  into 
before  its  adoption.  The  code  itself  says :  "  A  law  can  only 
prescribe  for  the  future  ;  it  can  have  no  retrospective  opera- 
tion." Louisiana  Code,  8.  MerlkCs  Repertoire  de  Jurispru^ 
dence,  verbo  Puissance  Maritak,  sec.  2  et  seq.  Questions  du 
Droit,  verbo  Rigime  dotal,  sec.  1,  JVb.  I. 

3.  It  is  a  general  principle  that  married  women  may  con- 
tract with  the  consent  of  their  husbands  in  all  cases  where 


1 


596  CASES  IN  THE  SUPREME  COURT 

Bastuv  Dirr.  Other  persons  are  permitted  to  contract,  unless  they  are  espe- 
June,  1836.     cially  prohibited.  •  It  is  also  a  legal  axiom  that  any  one  may 
oAfl^uET  XT  AL  Tcnoynce  a  provision  of  law  intended  for  his  benefit,  unless 
DiiHTBr       ®"^*^  renunciation  is  expressly  or  impliedly  forbidden.     The 
right  of  mortgage  of  the  wife  is  intended  for  her  exclusive 
benefit,  and  no  law  is  to  be  found  which  expressly  or  impli- 
edly forbids  her  to  renounce  it  in  favor  of  whom  she  pleases. 
See  Lomsiana  Code^  article  1 1,  1775  and  1779. 

4.  The  simple  question  to  be  solved,  is,  does  a  renuncia- 
tion by  a  wife  of  her  right  of  mortgage  in  favor  of  a  creditor 
of  the  husband,  make  her  the  surety  of  the  latter?  Surety- 
ship is  defined  to  be  an  agreement  by  which  a  person  binds 
himself  for  another  who  is  already  bound,  and  agrees  tnlhtlu 
creditor  to  satisfy  the  obligcUion,  if  the  debtor  does  not. 
Louisiana  Code^  3004. 

5.  In  the  case  before  us,  (he  wife  does  not  bind  herself; 
she  incurs  no  obligation,  and  the  creditor  of  her  husband 
acquires  no  claim  against,  her.  In  no  possible  contingency, 
can  she  be  made  liable  for  her  husband's  debt.  We  contend, 
therefore,  thai  a  wife,  by  renouncing  her  mortgage  in  favor 
of  a  creditor  of  her  husband,  does  not,  directly  or  indirectly, 
become  bound,  either  as  surety,  or  otherwise,  for  her  husband. 

Mr.  Conrad  then  argued  at  considerable  length  to  show 
that  the  capacity  of  the  wife  to  renounce  her  right  of  mort- 
gage, was  not  in  derogation  of  a  public  law,  and  not 
.  contrary  to  good  morals  and  public  policy. 

/.  SegherSj  for  the  plaintiffs,  added  the  following  points  and 
authofities.  He  contended  that  there  was  no  proof  that  the 
money  mentioned  in  the  declaratoria  de  dote^  was  counted  or 
paid  down  to  the  wife,  at  the  time,  which  was  necessary  to 
constitute  a  dot,  or  dowry.  7  Martin^  JV*.  S.  460.  8  Ibid.  459. 
1  Lotusiana  ReportSy  S7S.   4  Ibid.  422. 

2.  If  the  payment  of  the  money  is  not  proven  contradicto- 
rily with  the  creditors,  the  wife  has  no  claim  to  the  pre- 
ference, as  there  is,  with  regard  to  them,  neither  privilege  nor 
mortgage.  Febrero  Jld.y  vol,  4,  part  2,  lib.  S,  cap.  3,  sec.  3, 
J^os.  132  and  136. 

Canony  for  (he  appellee,  Madame  Dimilry* 


V9. 
DIXITBT. 
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1.  The  court  has  w^U  said  in  its  judgment,  that  by  the  Easterk  Di«t. 
Spanish  laws  dotal  and  paraphernal  effects  are  both  equally     -^^^^  '^^- 
secured  to  the  wife  by  a  tacit  mortgage  on  the  property  of  sab^uet  it  al. 
her  husband.     This  law  must  govern  in   relation   to  the 
rights  of  the  wife  under  the  instrument  called  declaratoria  de 
dote. 

2.  As  regards  the  dowry  or  donation  which  the  husband 
gives  to  the  wife,  or  the  wife  to.  her  husband,  they  may  be 
made  before  or  after  the  marriage  is  contracted.  Partida  4, 1 1 , 1 . 

3.  All  the  things  called  paraphernal,  enjoy  the  same 
privilege  as  the  dowry  itself,  in  the  same  manner  as  the 
estate  of  the  husband  is  bound  to  the  wife,  where  he 
alienates  or  dissipates  her  dowry.     Ibid,  4,  11,  17. 

4.  The  customs  or  laws  of  the  country  and  those  in  force 
at  the  time  of  contracting  the  marriage,  must  govern  as 
regards  the  dowry,  &c.     Ibid.  4,  11,  24. 

5.  The  law  of  the  Partidae  cited  in  the  last  point,  is  also 
the  doctrine  of  the  French  writers  on  the  civil  law,  because 
such  are  real  rights  which  attach  to  the  real  property  of  the 
husband,  which  binds  in  whatever  hands  it  may  come. 

€.  The  renunciation  of  the  wife,  must  it  be  governed  by 
the  laws  in  force  at  the  time  of  the  marriage,  or  when  it  was 
made  1  We  contend  that  in  this  case  the  Louisiana  Code, 
adopted  in  1825,  must  govern.  But  if  even  the  former,  i.  e. 
the«Spanish  law,  was  to  prevail,  Mrs.  Dimitry's  renunciation 
would  be  null ;  for  the  law  was  not  explained,  and  it  was 
not  made  according  to  the  forms  of  the  Spanish  law. 
4  Martin,  JV.  S.,  230.     Partida  3,  18,  58. 

7.  But  the  case  of  Trem6  vs.  Lanaux's  syndics,  4  MarHny 
Jf.  S.y  230,  is  not  applicafa|)e  to  this  case.  The  renunciation 
of  Mrs.  Lanaux  there  discussed,  was  made  in  1823,  before 
the  adoption  of  the  Louisiana  Code. 

8.  The  article  2412  of  the  Louisiana  Code  is  conclusive  in 
this  case,  and  it  positively  prohibits  the  wife  from  becoming 
security  for  her  husband  and  his  debts,  or  binding  herself  in 
any  way  for  him.  This  article  repeals  former  laws  contrary 
to  it,  or  irreconcilable  with  it.  It  is  not  retrospective  or 
retroactive,  but  makes  positive  provisions  in  relation  to  future 
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Kastxbn  Divr.  acts  and    trahsaclions.     Lomnana    Code^    23,  2412.     See 
•^^»  ^^^'     Merlin,  DicHannaire  de  Jurisprudence,  verbo  Effet  reiroact^. 
oAtdviT  n  AL.  PaiUety  Droit  Manuel  Frangais,  note  to  article  2. 

9.  The  legislature  intended  in  the  provision  of  article 
2413,  in  times  of  extravagant  speculation,  like  the  present, 
to  protect  married  women  from  ruin,  and  to  save  them  and 
their  families  from  beggary  and  destruction. 

A  re-hearing  of  the  case  was  allowed  as  prayed  for,  and  it 
was  argued  at  the  bar  by  counsel  on  both  sides. 

Benjamin,  for  the  plaintiffs,  submitted  the  following  poiuu 
and  authorities  on  the  final  hearing  : 

Mrs.  Dimitry  cannot  succeed  in  this  cause  without  main- 
taining each  one  of  the  following  propositions : 

1st.  That  the  instrument  called  declaratoria  de  dote  is  such 
as  to  entitle  her  to  a  legal  mortgage  on  the  property  in 
question. 

2d.  That  this  mortgage  affects  third  persons  without 
being  recorded. 

Sd.  That  the  renunciation  of  this  mortgage  was  invalid, 
and  not  legally  binding  on  her. 

The  plaintiffs  controvert  each  one  of  these  positions  on  the 
following  grounds  and  authorities  : 

1.  The  instrument  in  question  gives  no  mortgage  what- 
ever, and  has  no  effect  against  creditors,  because  it  is  deemed 
in  law  a  disguised  donation  of  the  husband  to  the  wife. 
Acosta  de  prietUgioe,  page  161,  ^o,  S3. 

2.  If  it  is  at  all  valid,  it  confers  on  her  only  paraphernal 
rights.  It  is  not  good  as  a  dowr^^  because  dowry  can  only 
be  constituted  by  express  words,  at  or  before  marriage,  and 
not  afier.  Old  Code,  page  326,  article  16,  et  seq.,  Louisiana 
Code,  article  2317  et  seq.  Curia  PhiUippica,  lib.  2,  comercia 
terrestre,  cap.  12,  prelacion,  ^o.  35.  Perez  y  Lopez,  Teatro  de 
Legislacion,  torn.  11,  page  265,  verbo  Dotes,  Cwria  PhiUippica 
Ilustrada,  torn.  2,  lift.  2.   Com.  Ter.  cap.  12.  Prelacion,  JVb.  34. 

3.  She  has  no  mortgage  on  this  property,  because  it  was 
community  property,  and  she  has  not  renounced  the  commu- 
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niiy,   and  consented  to  the  act  under  which  the  properly  Eastkok  Dibt. 
was  sold.     Troplang  Hypothecs,  vol.  2,  JVo.  433,  bis  et  seq.     -^"^^  ^^^- 
and  the  authors  there  cited.    The  mere  separation  of  property  oab^iuet  kt  al. 
is  not  a  renunciation.     Louisiana  Code^  2404.     A  notarial       nmiTBT. 
act  is  requisite.     Ibid,  2384. 

II.  If  the  mortgage  exists  at  all,  it  is  only  for  paraphernal 
rights  and  required  registry  to  bind  third  persons.  Plaintiffs' 
mortgage  was  passed  on  26th  November,  1832,  and  as  to  the 
wife,  bears  registry  from  that  date,  because  she  was  party  to 
it.  Her  mortgage  was  recorded  on  30th  November,  1833. 
Plaintiffs  have,*  therefore,  the  priority.  Session  ActSy  1813, 
page  208.  Lovisiana  Code^  3297—8  and  3303—14—17. 
PttiUet  on  article  2195,  arr6t  de  la  Cour  de  Riom.  Grenkr 
snr  hypoth^quesy  vol.  1,  482,  and  the  decisions  there  cited. 

Those  French  writers  who  hold  the  contrary  doctrine, 
base  their  opinions  on  certain  articles  and  expressions  in  the 
French  Code,  which  are  purposely  omitted  or  changed,  in  the 
Louisiana  Code.  ^ 

III.  The  renunciation  was  valid,  and  binding  on  the  wife. 
The  cause  must  be  decided  according  to  the  law  in  force  at 
the  time  the  marriage  was  contracted.  If  decided  by  those 
laws,  the  case  is  settled  in  our  favor  by  the  judgment  in 
Trem§  vs.  Lanaux,  4  Martin,  JV.  S.  230. 

2.  If  the  cause  be  decided  under  the  laws  now  in  force,  the 
judgment  must  still  be  for  plaintiff.  Civil  Code,  article  l\. 
The  wife's  renunciation  does  not  come  within  the  exceptions 
of  that  act.  See  Louisiana  Code,  2305,  2306—7.  ToulUer 
vol  1,  JVb.  111.  Ibid,  vol  12,  JVV>.  13.  DwranUm,vol  8, 
A*09.  1 7  to  34,  ifhclusive. 

3.  Nor  is  the  wife  preclude  by  article  2412,  of  the  Louisiana 
Code.  This  contract  is  not  asuretyship.  /frtd.3004.  4Martiny 
JV*.  S.y  230.  She  is  authorised  to  alienate  paraphernal  pro- 
perty with  her  husband's  consent,  Louisiana  Codcy  2367; 
even  to  make  a  donation  of  it.  Ibid.  1467;  and  these  con- 
tracts are,  or  may  be,  more  onerous  than  suretyship.  Her 
renunciation  is  not  in  the  nature  of  a  donation  to  her 
husband,  because  she  reserves  her  personal  claim  against 
him,  and  her  mortgage  on  all  other  property. 
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Eavtbmt  Dist.       One  of  the  judges  dissenting,  the  opinions  were  delivered 
Jiox^f  IW6-     seriatim. 


oAsavrr  KT  AL 
DixrniT. 


MathewSj  presiding  Judge. 

This  case  has  its  origin  in  a  rule  taken  on  the  defendant, 
to  show  cause  why  a  legal  mortgage  which  she  holds  on  the 
property  of  her  husband,  should  not  be  erased  from  the  records 
of  the  recorder  of  mortgages,  on  the  ground  that  she  had 
relinquished  and  abandoned  in  favor  of  the  plaintiffs  faer 
right  and  claim  as  general  mortgagee,  on  a  specific  portion 
of  the  property  of  her  husband. 

The  case  is  now  before  the  court  on  a  re-hearing.  In  our 
former  decision,  two  of  the  judges  only  took  part ;  the  third 
being  at  that  time  interested  in  the  question.  That  interest 
having  since  ceased,  he  now  takes  cognizance  of  the 
cause,  and  dissents.  When  the  case  was  before  us  on  the 
first  hearing,  we  examined  the  questions  involved  in  it  with 
great  care  and  deliberation,  as  being  new,  and  having  an 
important  bearing  on  the  transactions  of  the  citizens  of  the 
state  generally.  The  cause  has  been  argued  much  at  length 
on  the  last  hearing,  but  I  am  constrained  to  say,  that  after 
giving  due  and  unbiased  weight  to  the  arguments,  they  have 
not  bad  the  effect  to  change  my  former  opinion,  deliberately 
formed  after  laborious  investigation  as  may  be  seen  by  the 
judgment  already  pronounced,  by  the  junior  judge  of  the 
court. 

The  question  to  be  solved,  arises  out  of  a  contract  of 
mortgage  made  between  the  husband  and  the  plaintifis,  in 
which  the  wife,  by  his  consent,  interposed  and  bound  herself 
to  postpone  her  legal  mortgage  to  that  stipulated  by  her 
husbaoti,  as  a  security  for  the  payment  of  a  debt  by  him 
solely  contracted. 

A  correct  decision  of  the  case,  depends  mainly,  if  not 
exclusively,  on  a  justjnterpretation  of  the  2412th  article  of 
the  Louisiana  Code.  It  is  expressed  in  the  following  terms. 
"The  wife,  whether  separated  in  property,  by  contract  or 
judgment,  or  not  separated,  cannot  bind  herself  for  her 
husband,  nor  even  jointly  with  him,  for  debts  contracted  by 
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him,  before  or  during  the  marriage."   It  is  true,  in  the  present  Einmr  Din. 
case,  that  the  wife  did  not  bind  herself  personally  to  pay  a    •^^^'  *^^ 
debt  contracted  by  her  husband,  but  she  bound  herself  to  eisaoKT  rr  al 
rehnquish  and  transfer  to  his  creditors,  and  for  their  benefit,      odutrt. 
rights  vested  in  her  by  law,  to  secure  the  payment  and 
discharge  of  a  debt  contracted  by  him  for  his  individual 
benefit.     If  her  contract  had  extended  to  all  the  property  of 
her  husband,  it  would  have  amounted  to  a  total  abandon- 
ment of  the  privileges  secured  to  her  by  law,  relative  to  her 
paraphernal  property,  and  in  my  opinion,  contrary  to  the  spirit 
of  the  article  of  the  code  now  under  consideration.    She  could      Where    the 
not  have  become  surety  for  her  husband,  and  the  attempt  in  her    right    of 
the  present  instance,  to  do  indirectly,  that  which  the  laws  pro-  ^'^^er^husl 
hibit  to  be  done  directly,  cannot  be  tolerated.     For,  what  *»nd'8  creditor, 

,  .  MA  seeuntf  for 

essential  diflference  is  there  between  a  contract  which  aban-  a  debt  of  his 
dons  all  her  rights,  and  gives  them  up  as  security  for  the  ^bei^^omJ^ 
payment  of  the  debts  contracted  by  her  husband,  and  becom-  J"  f*^^^lS** 
iDg  surety  for  him,  directly  to  the  amount  of  these  claims  and  that  whieh  she  is 
rights  f  Why  should  a  wife  be  allowed  to  yield  her  inchoate  bidden  ly  law 
right  to  property,  as  security  for  the  debts  of  her  husband,  ^^^  direoUy. 
when  she  is  prohibited  by  law  to  bind  herself  in  any  manner 
to  pay  such  debts  ?    So  long  as  the  legislature  think  proper 
to  continue  in  force  those  prohibitory  laws  made  for  the 
security  of  married  women,  to  protect   them  against  their 
weakness  in  regard  to  their  husbands,  and  to  shield  them 
against  the  improvident  solicitations  of  the  latter,  in  relation 
to  pecuniary  interests,  who  are  too  often  ill  managing,  and 
frequently  profligate  and  unskilful,  it  is  the  duty  of  courts  to 
see  that  those  protecting  laws  shall  not  be  violated,  either  kii,  or  entering 
directly  or  indirectly.  U  t,^^ 

It  has  been  argued,  that  as  a  wife  can  sell  her  ppoperty  niatioo  to  her 
with  the  consent  of  her  husband,  she  might  well,  with  his  phemai  JS^ 
consent,  make  the*  less  onerous  or  serious  contract  of  ^  "^S^aJS 
mortgage,  and  one  still  less  onerous,  by  which  she  ooBKnt;  hot 
relinquishes  her  right  of  mortgage.  Perhaps  she  may  sell  nrait  be  for  her 
her  mortgage  validly.  But  such  contracts  must  be  presumed  Jf^'  ^  Jar 
to  be  made  for  her  own  benefit,  or  for  the  mutual  benefit  of  husband. 
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BisTBKx  DitT.  herself  and  husband,  by  which  she  calculates  on  gain.     Yet, 

Jtme,  1836.     admitting  these  contracts  to  be  completely  binding  on  her, 

•AB^vBT  rr  Ai.  ^^  ^^'^  ^^^  follow  as  a  corollary  that  she  could  give  her  pro- 

^'  perty  in  payment  of  the  debts  of  the  husband,  without  being 

able  to  rescind  the  contract,  which  is  a  case  much  more 

analogous  to  the  present,  than  either  of  the  two  first  supposed. 

I  am,  therefore,  of  opinion,  thlit  the  former  judgment 
should  remain  undisturbed. 

BvUardy  J, 

It  is  hardly  necessary  I  should  say  more  than  that  I  concur 
in  the  opinion  just  pronounced  by  the  presiding  judge.  It  has 
always  appeared  to  me,  that  the  only  question  in  the  case  is, 
whether  the  wife,  by  yielding  her  precedence  to  a  creditor  of 
the  husband,  as  to  the  rank  of  their  mortgages,  bound  herself 
either  directly  or  indirectly  for  a  debt  of  her  husband's  con- 
tracting, in  the  sense  of  article  2412  of  the  code  ;  because, 
if  that  article  be  prohibitory,  it  creates  a  legal  incapacity  to 
contract,  and  the  contract  being  null,  it  is  admitted  on  all 
hands,  that  she  cannot  validly  renounce  ;  or,  in  other  words, 
give  herself  a  capacity  which  the  law  has  denied  her. 

It  cannot  be  denied  that  this  is  a  contract;  it  is  an 
agreement  not  to  do.  Mrs.  Dimitry  agrees  not  to  enforce 
It  18  not  of  the  her  mortgage,  to  the  prejudice  of  Zoits,  a  creditor  of  her 
mhip!  Siar^wB  husband.  If  he  enjoyed  the  right  of  being  first  paid  out  of 
obiigftiionsofthe  \\^^  property  mortgagied,  he  derives  that  right  from  this 
surety  should  be  agreement  or  contract ;  and  the  object  of  this  proceeding  is, 
ST^^wifr*  re-  ^^  enforce  it.  It  has  been  said  that,  like  a  receipt  for  a  sum  of 
noonee  her  right  rnoney,  this  agreement  gives  rise  to  no  legal  obligations  on 
eede  it  in  ivrw  the  part  of  Mrs.  Dimitry.  It  certainly  conferred  a  legal 
eredkorrahe  be^  right  on  Zoits  which  he  did  not  possess  without  it,  and  by 
comes  rarety  for  jrQQ^ng  ^f  which  his  debt  was  more  amply  secured.     She 

a   debt   of   her  ^  ^ 

hfubflind*s  eon-  does  uot  bind  herself  personally  to  pay  the  debt,  it  is  true ; 
aTherlntereBtiii  hut  it  is  not  of  the  essence  of  suretyship  that  the  obligations 
the    mortgaged  ^^  ^^  principal  and  the  surety  should  be  co-extensive.     If 

ftropertj  is  cow-  r  r  j 

eemed.  A  consents  that  B  may  mortgage  the  former's  land,   to 
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secure  the  payment  of  a  debt  personal  to  the  latter,  in  what  Eabtsrs  Diht. 
relation  do  they  stand  to  each  other  ?     If  Mrs.  Dimitry,     «/«ng.  i836- 
instead  of  ceding  her  precedence,  had   consented  to  the  oas^ust  kt  al. 
pledge  of  certain  evidences  of  debt  due  to  her  personally,  to      dijotbt. 
guaranty  the  payment  of  Zoits's  claim,  will  it  be  contended 
that  she  did  not  become  pro  tanto  surety,  for  her  husband  ? 
Will  it  be  said,  that  she  did  not  bind  herself  to  a  certain 
extent  for  a  debt  of  her  husband's  contracting  ? 

It  has  been  said,  that  the  wife  may  sell  her  own  para- 
phernal property,  and  nothing  prevents  her  from  paying  a 
debt  of  her  husband  out  of  the  proceeds.  It  is  not  so  clear, 
that  in  such  a  case  she  might  not  recover  back  from  her 
husband's  creditor  money  paid  under  such  circumstances; 
money  which  she  did  not  owe,  and  which  she  could  not 
validly  promise  to  pay.  The  Roman  law  is  not  now  in 
force ;  but  the  Senatus  Consultum  VeUeianum  is  the  original 
fountain  of  our  legislation  on  this  subject,  and  it  applied  to  coruJtwn^S^ 

all  contracts  and  engagements  whatever.     As  relates  par- <'^'"°^*?^<>• 
,      ,         ,      ^  ™»<*  '■"w^j  *8  the 

ticularly  to  mortgages  and  sales,  the  Senatus  Constdtum  gave  fountain  of  our 
the  wife,  who  had  pledged  her  own  property  to  a  creditor  of  igjlon  ^  to  '"^Se 
her  husband,  a  right  to  recover  it  back,  although  it  had  been  "I^J^*  ^^  ™^ 

'  °  »  o  ned  women.  As 

sold  by  the  creditor ;  and  Pomponius  teaches  us  that,  if  a  relates  to  moit- 
woman,  who  has  sold  an  immoveable  to  a  creditor  of  the  Sf^^^J^^  cmtl 
husband,  having  delivered  it  on  condition  that  he  should  ^^^^®^ 
impute  the  price  to  the  husband's  debt,  should  sue  for  the  piedg;edherown 
property,  he  might,  indeed,  set  up  the  sale  as  an  exception,  crecptor  of**her 


but  she  would  be  permitted  to  reply  that  the  sale  wns  in  ri^llHo'recoler 
contravention  of  the  Senattu  ConsuUum^  whose  dispositions  it  back,  although 

,  1  n*  «         «A. ««*«..•>(  had  been  sold 

apply   to    the    case.     Pandects^  law   16,  tiik  1.     Po<Aier'^  by  the  creditor. 
Pandects, 

The  article  of  our  code  in  question,  is  full  and  compre- 
hensive in  its  language,  and,  in  my  opinion,  intended  to 
prevent  married  women  from  intervening  in  any  manner  in 
the  contracts  between  the  husband  and  his  creditors,  by 
which  their  rights  might  be  ultimately  affected  to  their 
prejudice.  So  long  as  they  enjoy  those  immunities  by  law, 
and  labor  under  those  disabilities,  they  are  entitled  to  the 
protection  of  courts  of  justice. 


ttA0«UKT  XT  AX. 

snaTET. 
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Bimur  DisT.  Jlforljni  /.,  diBBeDliog. 
/iwc,  1836.  J  cannot  consider  the  lien  which  a  wife  has  on  the 
busband^s  cistate,  as  an  advantage  which  she  is  not  at  liberty 
to  renounce,  because  it  was  introduced  for  the  support  of 
public  order.  As  early  a»  in  the  fourteenth  century,  as 
appears  by  a  law  of  the  Partidas,  the  obstacle  which  was 
opposed  by  thb  lien  to  the  alienation  of  real  property,  was 
considered  so  intolerable  that  wives  renounced  it.  This  the 
legislator  mentions  not  in  terms  of  disapprobation,  but  as  a 
measure  which  it  was  proper  to  encourage  and  Ciicilitate. 
Accordingly,  the  form  of  a  wife's  renunciation  wasestablished 
by  law.     See  PmrUdoj  3,  tide  18,  law  &S. 

This  was  several  centuries  before  the  laws  of  Spaia  were 
introduced  into  LDuisiana.  From  that  early  period,  till  the 
year  1828,  the  constant  jurisprudence  of  Spain  and  Louis- 
iana recognised  and  supported  the  right  of  the  wife  to 
renounce  her  lien. 

One  solitary  commentator  appears  to  have  called  this  in 
question  in  Spain.  In  Louisiana,  1  am  not  aware  that  it 
ever  was  doubted.  I,  therefore,  find  it  impossible  to  assent  to 
the  proposition,  that  a  right  which  for  centuries  has  received 
the  countenance  and  support  of  thie  legislature  and  courts  of 
justice,  can  at  this  late  period  be  declared  by  the  judiciary 
power  to  be  derogating  from  goodf  morals  and  sound  policy, 
unless  the  late  change  in  our  Laws  by  the  repeal  of  the 
Spanish  law,  imperiously  demands  a  decision  adverse  to  the 
right. 

It  is  said  it  does,  because,  as  the  right  of  renouncing  was 
given  by  the  law  of  the  Partidas,  cited,  the  repeal  of  that 
law  must  abrogate  the  right. 

I  conceive  that  law  of  the  Partidas,  not  as  introducing  a 
new  principle,  but  as  declaratory,  or  recognitive  of  an  ancient 
one.  The  preaunble  recites  (hat  wives  at  times  consented  to 
the  alienation  of  the  real  estate  of  their  husbands,  and  the 
legislator  publishes  a  form  thereafter  to  be  used  in  such 
cases.  This  is  a  legislative  recognition,  that  the  renuncia- 
tion of  the  wife  was  a  legitimate  act,  not  at  all  derogatory  of 
good  morals  or  sound  policy. 


DIXITBT. 
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The  repeal  of  the  law  of  the  Partidas,  cited,  leaves,  in  my  Eastemt  Dwt. 
opinion^  the  matter  as  it  .stood  before  the  law  was  enacted  ;     •^"^'  ^^^^ 
and  as  the  right  has  been  recognised  for  centuries,  as  compa-  gas^oet  rr  al. 
tible  with  good  morals  and  sound  policy.     I  have  no  data 
from  which  I  may  infer  that  it  was  otherwise  before.     I  am 
aware  of  the  Roman  maxim :  kUerest  rd  pubUoB  nl  muUer 
m    dotata  naii  remamat.    But   nothing  authorises  me  to 
conclude  that  it  ever  was  introduced  as  a  part  of  the  Spanish 
law,  or  that  if  it  ever  was^  it  has  been  abrogated  by  ^he 
general  repeal  of  those  laws  in  Spain. 

On  the  repeal  of  the  Spanish  law  in  this  state  in  1828, 
some  members  of  the  bar  expressed  a  doubt  in  regard  to  the 
renunciation  of  wives  after  that  period.  About  this  time,  an 
immense  increase  of  banks  and  banking  capital  took  place, 
and  the  gentlemen  employed  to  prepare  drafts  of  bills  of 
incorporation,  thought  it  prudent  to  provide  for  the  removal 
of  every  scintilla  of  doubt  as  to  the  renunciation  of  wives  ; 
and  in*  every  charter  for  a  bank  granted  thereafter,  this 
prudent  clause  has  been  inserted.  It  is  likely  that  I  labor 
under  an  error  in  this  respect,  since  I  difier  from  the-  opinion 
of  the  court ;  but  the  conduct  of  the  legislature  has  appeared 
to  me  an  evidence  of  their  considering  the  renunciation  of 
wives  as  perfectly  consonant  with  good  morals  and  sound 
policy.  For  if  it  were  otherwise,  why  should  they  open  so 
many  doors,  or  multiply  the-  facilities  to  the  conmiission  of 
acts  destructive  of  morality  and  the  good  of  society  1  What 
is  the  difference  between  a  wife  beggaring  herself  by  aiding 
her  husband  in  borrowing  from  a  bank  or  from  a  capitalist  1 
I  admit  that  the  sole  circumstance  of  the  legislature  autho- 
rising renunciations,  might  be  considered  as  a  mere  relaxa*- 
iion  of  an  admitted  general  principle  ;  but  the  genius  of  the 
American  people,  the  vast  extension  of  commerce  and 
universal  practice,  repel  the  idea  that  these  renunciations 
are  viewed  by  the  people  as  immoral  or  impolitic. 

If  a  farther  illustration  of  this  be  necessary,  we  have  a 
forcible  one  in  the  conduct  of  the  legislature,  when  this 
tribunal  announced  its  opinion  on  the  first  hearing  in  the 
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EAwmx  DiffT.  present  case.     An  electric  panic  suddenly    pervaded  the 

•^"^^  '*^'     community,  and  created  a  general  sentiment  of  alarm  and 

eAB«,usT  IT  ▲!..  insecurity.     As  in  desperate  cases,  desperate  remedies  are 

DmTBT.      resorted    to,  a  bill  was  introduced  before  the  judgment  of 

this    court  could  have   become  final,  if  it  had   not  been 

prevented  by  an  application  for  a  re-hearing. 

This  bill  is  evidence  of  the  excitement  under  which  it  was 
received  and  enacted.  The  general  assembly  rebuilt  what 
they  thought  this  court  had  pulled  down.  On  this  part  of 
the  case,  I  conclude  the  District  Court  did  not  err  in  consi- 
dering the  right  of  wives  to  renounce,  as  one  established  for 
their  benefit  alone,  and  which,  consequently,  they  are  at 
liberty  to  waive. 

It  remains  to  examine,  whether  this  renunciation  be 
forbidden  by  the  article  of  the  Louisiana  Code,  which 
forbids  a  wife  to  bind  herself  with  or  for  her  husband. 

It  is  said  it  does ;  because,  by  renouncing,  she  binds 
herself  not  to  claim  what  she  has  renounced.  I  believe  this 
a  very  forced  construction.  Our  code  enumerates  the  modes 
of  creating^  and  of  extinguUhing  obligations.  Payment  and 
release  are  not  found  among  the  former,  but  among  the  latter. 
A  release  and  renunciation  are  not  similar,  but  identical. 
Yet  if  the  proposition  contended  for  be  correct,  payment  and 
release,  or  renunciation,  are  the  means  of  creating  obligations. 

If  A  and  B  be  the  debtors  of  C,  and  he  receives  the  debt 
from  A,  and  releases  that  of  B,  he  binds  himself  to  A  not  to 
demand  the  money  he  has  received,  and  to  B,  not  to  claim 
the  debt  he  released  or  renounced. 

He  who  receives  or  releases  what  is  due  him,  is  npt  bound 
to  forbear  asking  for  what  he  has  released  or  received,  more 
than  he  is  bound  to  forbear  asking  what  never  was  due 
him. 

It  is  true,  the  deed  by  which  payment  is  acknowledged,  or 
the  release  or  renunciation  made,  may,  and  does  very  often 
contain  a  clause  by  which  the  former  creditor  promises  never 
to  claim  again ;  but  such  a  clause  is  merely  one  of  style  :  I 
say,   the  release  or  renunciatioir  may  be    eflfected  by  an 
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engagement  never  to  claim.     In  such  a  case,  it  is  a  mere  Eastbrh  Dht. 
release.     I  admit  that  one  may  beggar  himself  as  easily  by     •^"^'  ^^^^' 
renouncing  a  right  as  by  creating  an  obligation.     But  these  ©AsauET  it  al. 
means  are  not  identkcd,  but  similar;  similis  non  idem.         .  dixitbt. 

The  first  IS  necessarily  limited,  the  other  is  not  so.  The 
release  cannot  exceed  the  right :  the  obligation  may  be 
beyond  the  means. 

The  Louisiana  Code  went  into  effect  in  1S25 ;  between 
that  year  and  1828,  it  never  was  imagined  that  the  article 
prohibiting  a  wife  to  bind  herself  with  or  for  her  husband, 
prevented  her  renunciation.  It  cannot  be  denied  that  the 
opinion  that  the  repeal  of  the  laws  of  Spain  did  not  abrogate 
the  wife's  right  of  renouncing  her  tacit  mortgage,  was  almost 
universal ;  that  there  is  neither  a  notary  in  the  city,  nor  a 
parish  judge  in  the  country,  who  was  not  in  the  habit  before 
the  decision  of  this  tribunal,  in  the  present  case,  of  receiving 
acts  of  renunciation. 

The  extraordinary  means  resorted  to  by  the  legislature  to 
release  the  people  from  the  danger  attending  the  principles 
which  the  reversal  of  the  judgment  of  the  District  Court  will 
create,  is  to  me  a  convincing  proof  that  they  thought  their 
intention  had  been  mistaken  by  this  tribunal.* 

I  am  of  opinion  the  judgment  ought  to  be  affirmed,  with 
costs. 


*An  Act  to  limit  the  time  in  'which  married  women,  aged  aboye  twenty-one 
yean,  may  retract  renunciations  made  by  them  in  fayor  of  third  persons,  of  their 
matrimonial,  dotal,  paraphernal  and  other  rights;  and  to  authorise  them  in 
futmre  to  make  yalid  renunciations. 

Section  1.  Be  it  enacted^  by  the  Senate  and  Hmue  of  RepretenUUhjet 
of  the  State  qf  Lofuuiana^  in  General  Jlttembly  convened.  That  all  married 
women,  aged  above  twenty-one  years,  who,  with  the  consent  of  their  husbands, 
hayc,  by  act  passed  before  a  notary  public,  yoluntarily  renounced,  in  fayor  of 
third  persons,  the  mortgage  which  they  had  for  the  restitution  of  their  matrimo- 
nial, dotal,  paraphernal  and  other  rights,  shall  haye  the  right  of  retracting  the 
said  renunciations  during  only  the  forty  days  whidi  will  follow  the  promulgation 
of  the  present  act,  all  laws  or  parts  of  laws,  to  the  contrary  notwithstanding. 

SEcnon  2.  Be  it  further  enacted,  etc. ,  That  from  and  after  the  promulgation 
of  this  act,  married  women  aged  above  twenty-one  years,  shall  have  the  right, 
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Eavtbui  Diit.  k^coobbm,  in  fiiTor  of  third  penoos,  dieir  matrimoDtal,  dotal,  ptEapheniol  and 

June    1836.      o^l^cr  rights ;  prtided^  that  the  notaiy  pubUe,  before  reoeinng  the  rig;iiatii];«  of 

,  with  the  consent  of  their  hoibandi,  bj  act  passed  before  a  notary  pnblie.  to 

•AsaiTST  IT  Ai..  any  married  woman,  shall  detail  in  the  act,  and  explain  ▼etbaUj'  to  aaid  uMrried 

woman,  out  of  the  presence  of  her  husband,  the  nature  of  her  rights,  and  of  the 
contract  die  agrees  to. 

Sicnoti  d.  And  be  it  Jurther  enacted,  etc..  That  all  laws  and  parts  of  laws, 
contrary  to  the  proriaons  of  diis  act,  be  and  are  her^y  repealed. 


nmmT. 


Jfpnved  March  ST,  18S5. 
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ACTION. 

PAOK 

1.  An  action  in  which  the  plaintiffs  simply  allege  themselves  owners  of 
property  in  common  with  the  defendants,  cannot  preclade  the  latter  from 
disputing  the  rights  of  the  former,  and  setting  up  title  in  opposition  to  the 
claim  made.  It  is,  in  this  respect,  an  action  of  rcYendication,  and*  not  of 
partition,  and  involves  the  prescription  of  ten  and  twenty  years. 

Davit't  Heirs  YB.ElkiTuetal.  135 

2.  In  a  possessory  action  to  regain  a  space  of  ground  behind  the  levee, 
and  between  it  and  the  public  street  in  the  city  of  Lafayette,  the  plaintiff 
claimed  as  riparian  owner,  and  having  possessed  as  such  for  more  than  a 
year,  the  hcut  in  quo  supposed  to  be  susceptible  of  private  ownership : 
Heldy  that  the  question,  whether  it  be  in  fact  the  plaintiff's  property,  or 
has  been  deilined  to  public  lae,  is  one  of  title  which  cannot  be  inquired 
into.  No  testimony  is  admissible  except  as  to  the  fact  of  possession  and 
disturbance Gleis$e  and  Holland  vs.  Winter^  149 

3.  A  corporation  can  maintain  a  petitory  action  to  remove  nuisances  and 
clear  the  banks  of  rivers,  by  showing  that  the  land  occupied  is  destined 

to  public  use ib, 

4.  In  a  petitory  action,  the  vendor  of  the  plaintiff  cannot  be  made  a  party 
on  an  allegation  of  the  defendant  that  he  obtained  his  title  fraudulently 
from  the  government  under  the  pre-emption  laws. 

Jont*  tt  al,  vs.  Purvis  et  al.  288 

5.  So  in  a  petitory  action,  the  record  and  judgment  of  eviction  in  a 
possessory  action  between  the  same  parties  and  their  vendors  and  warran- 
tors about  the  same  land,  cannot  be  given  in  evidence t6. 

6.  An  action  for  the  breach  of  a  contract  of  passage  made  by  the  wife 
with  tlie  captain  of  a  ship,  will  be  considered  as  ptrsonaU  under  the  article 
107  of  the  Code  of  Practice,  in  which  the  husband  has  the  right  to  proee- 
euta  and  recover  damages  in  his  own  name HoUmes  vs.  Holma^  348 

77 
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1.  If  no  original  whatever  of  a  noturial  act  can  be  found  in  the  office  of 
the  notary,  a  copy  certified  by  him,  with  his  seal  appended,  would  be  etill 
admissible  in  evidence,  and  have  effect,  because,  it  must  be  presumed  from 
the  official  character  of  the  notary,  to  be  a  copy  of  an  original  which  once 
existed .,.., Montr euUtt  al.  vs.  Pierre  ei  al.  356 

2.  The  loss  or  destruction  of  the  original  act  will  rather  be  presumed  or 
supposed,  than  that  the  notary  was  guilty  of  forgery  in  giving  a  certified 
copy  of  an  act  thatnever  existed ib, 

3.  The  genuineness  of  instruments  under  private  signature  depends  on 
proof;  and  in  all  cases  where  they  are  established  by  legal  evidence,  instru- 
tnonts  signed  by  the  party  making  his  ordinary  marJc,  when  he  is  incapable 
of  writing  his  name,  ought  to  be  held  as  written  evidence  of  what  they 
contain Tagiaseo  ti  al.  v».Molinttrt*t  Heirs^  512 

4.  The  force  and  effect  to  be  given  to  instruments  which  have  for  signa- 
tures only  the  ordinary  mark  of  the  party,  depend  more  upon  rules  of 
evidence  than  the  dic/a  of  law,  relating  to  the  validity  of  contracts  required 

to  be  made  in  writing ib. 

5.  According  to  the  rules  of  evidence  as  adopted  in  this  state,  the 
ordinary  mark  of  a  party  to  a  written  contract,  places  the  proof  of  it  on  a 
footing  with  all  private  instruments  in  writing ib» 

6  The  general  rule  is,  that  proof  of  the  signatures  of  the  witnesses  to  an 
instrument  of  writing  under  private  signature,  when  they  are  dead,  does  not 
establish  that  of  the  obligor,  or  principal ib. 

7.  Proof  of  the  genuineness  of  an  instrument  under  private  signature, 
signed  by  the  party  making  her  ordinary  mark,  or  cross,  and  attested  by 
two  witnesses,  may  be  made  by  parole  evidence  when  the  witnesses  and 
party  are  dead,  by  proving  the  witnesses*  signatures,  and  that  they  were 
respectable  and  of  good  character,  who  would  not  attest  a  forgery ib. 

8.  The  party  who  puts  the  initials  of  his  name,  gives  a  kind  of  approba- 
tion to  tlie  instrument  on  which  he  writes  them,  and  is  binding  on  him. 
This  i»  not  materially  different  from  an  ordinary  mark ib. 

9.  [f  a  party  deny  his  signature  to  an  act,  or  private  instrument  of 
writing,  or  alleges  it  is  counterfeited,  it  must  be  proved  by  witnesses  who 
have  seen  him  sign  the  act,  or  know  his  signature  from  having  frequently 
seen  him  write.  Proof  by  experts,  or  comparison  of  handwriting,  may 
also  be  received Plicque  and  Lebeauvs.  Labrancheei  aL  559 

10.  Proof  by  witnesses  of  the  acknowledgment  of  a  signature  by  the 
party  sought  to  be  charged,  is  inadmissible,  when  he  expressly  denies  or 
alleges  it  Is  counterfeited i^. 
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11.  The  place  at  which  an  act  was  passed  is  not  essential;  and  the 
party  may  well  show*  by  the  testimony  of  a  witness,  that  the  instrument 
was  in  fact  executed  at  a  differefit  place  than  that  stated  in  it,  in  order 
to  rebut  the  presumption  of  forgery  or  perjury,  arising  from  the  circum- 
stances of  the  case Keysand  Wife  \a.  Powell  et  al.  67'J 

APPEAL. 

1.  After  a  suspensive  appeal  has  been  allowed,  the  court  below  is  divested 

of  all  jurisdiction  in  the  case LongboUortCt  Eic\9,  vs.  Babcock  ei  al.    44 

2.  Defects  in  judicial  proceedings,  such  as  want  of  appearance,  judgment 
hy  default,  or  misconduct  and  neglect  of  the  curator  ad  hoc^  &c.,  can  only 
be  remedied  by  an  appeal,  and  not  by  an  action  of  nullity. 

Sej/mour  vs.  Cooley^    72 

3.  An  appeal  does  not  lie,  to  an  order  allowing  an  opposition  to  be  filed, 
when  the  final  action  of  the  court  may  render  the  appeal  unnecessary. 

Garcia  &  Buyo  vs.  Their  Creditors^    93 

4.  When  all  the  documents  mentioned  in  the  certificate  of  the  clerk  to 
the  record,  are  not  produced  in  the  Supreme  Court,  the  appeal  will  be 
dismissed McMillan  vs.  Gibson  ei  al,  118 

5.  An  appeal  from  an  order' sustaining  the  opposition  of  the  attorney  of 
absent  creditors,  will  be  dismissed  as  a  case  not  appealable. 

Hiker  vs.  Hit  CredUort,  160 

6.  Where  the  appellants  prayed  the  affirmance  of  the  judgment  appealed 
from,  and  the  adverse  party  not  appearing  to  dismiss  the  appeal,  the 
judgment  was  affirmed  at  the  costs  of  the  party  appealing. 

Freret  et  al,  vs.  Marigny^  414 

7.  The  appellant  is  bound  to  cite  in  the  appeal,  all  the  parties  before 
whom,  contradictorily  in  the  inferior  court  the  judgment  was  obtained, 
which  is  appealed  from Ouerin  et  al.  vs.  Bagneriet^  471 

8.  So  the  plaintiff  who  appeals  is  bound  to  cite  both  tlie  defendant  and 
his  warrantor,  before  the  appeal  can  be  heard.  Further  time  will  be 
allowed  to  cite  in  all  the  parties ib. 

9.  The  Supreme  Court  will  not  on  a  rule  to  Hhow  cause,  examine  the 
order  of  an  inferior  judge  refusing  to  grant  a  mandamtu  as  prayed  for. 
The  only  ligitimate  mode  of  revising  the  orders  or  judgments  of  inferior 
courts  is  by  appeal... Bayan  vs.  Mayor  et  al.  678 

ATTACHMENT. 

•  1.  Money  duo  to  the  plaintiff  is  a  proper  object  of  attachment  by  any  of 
hib  creditors ;  even  the  defendant  who  owes  it,  may  attach  the  amount  of 
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a  judgment    and  execution  against  himself,  in  a  suit    which  he  may 
instttnte  against  the  plaintiff  for  a  sum  equal  or  greater  in  amounL 

Riehardson  vs.  Gumey^  285 

2.  Where  money  owing  by  the  defendant  in  execution  is  deposited  in  the 
sheriff's  hands,  and  attached  by  the  former  in  a  new  suit  against  the 
plaintiff,  it  will  not  be  considered  as  money  made  on  the  execution,  but 
only  pledged  for  the  sheriff 's  indemnification ib. 

ATTORNEY. 

1.  An  attorney  in  fact  who  sues  in  his  principars  name,  to  recover  a 
debt  duo  and  owing  to  him,  is  a  competent  witness  to  prove  the  plaintiff's 
demand Ztho  vs.  VerddU^    51 

2.  An  attorney  in  fact  of  the  heirs  of  a  deceased  brother,  who  is 
empowered  to  compound  matters  concerning  the  succession,  has  authority 
to  compromise  with  a  co-heir  for  his  share  by  assuming  payment  on  the 
part  of  the  other  heirs,  of  a  note  held  by  this  co-heir  against  the  saccession, 
after  it  is  barred  by  prescription Letoit  vs.  LewW^M  "Hatt^  10 1 

ATTORNEY  FOR  ABSENT  HEIRS,  &c. 

1.  The  fee  or  allowance  to  the  attorney  of  absent  heirs,  and  the  attorney 
of  the  curator  of  an  estate,  should  be  graduated  by  the  value  of  the  services 
rendered Steinra,  Bowman^  Curator,  &c.  281 

2.  The  counsel  fees  for  settling  an  estate,  cannot  be  charged  to  the  portion 
in  which  tlie  deceased  had  only  a  usufruct. 

Millaudon  vs.  Cajtu^  Executor,  &c,  906 

BAIL. 

I.  If  the  principal  in  a  bail  bond  dies  before  judgment  is  rendered  against 
the  surety,  so  as  to  put  it  out  of  the  power  of  the  latter  to  surrender  him  in 
execution,  the  bail  will  be  discharged Wak^/ield  vs.  M^Kinnell,  449 

BANK  CHARTER. 

1.  Where  stockholders  have  subscribed    and   complied   with    all   the 
requirements  of  the  charter,  fhej  are  thereby  entitled  to  ail  the  rights  of  ■ 
stockholders,  which  cannot  be  divested  by  amendatory  acts  of  the  legislature, 
Accepted  only  by  the  president  and  directors  of  the  institution. 

Boudire  and  Gouli  vs.  Citizens'  Bank,  506 

2.  The  acceptance  of  an  amended  charter  1)y  the  president  and  directors, 
which  excludes  a  class  of  stockholders,  who  are  colored  persons,  when  the 
original  charter  gives  no  authority  to  the  board  to  obtain  such  a  modifica- 
tion, does  not  operate  a  forfeiture  of  their  stock,  or  divest  them  of  their 
rights  as  stockholders **• 
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BILLS  AND  NOTES. 

1.  In  an  action  by  the  acceptor  of  a  bill  against  the  drawer,  who  directed 
it  to  be  charged  to  account  of  the  steamer  Walter  Scott :  Held^  that  the 
agency  of  the  drawer  is  apparent  on  tlie  face  of  the  bill,  by  directing  it  to 
be  charged  to  account  of  the  steam-boat,  and  which  negatives  the  idea  that 

he  was  to  be  personally  bound Maker  etaUvB.  Overton^  115 

2.  A  person  having  a  right  to  draw  a  bill  of  exchange,  in  consequence  of 
engagements  between  him  and  the  drawee,  or  in  consequence  of  consign- 
ments made  to  the  drawee,  or  from  any  other  cause,  ought  to  be  considered 
as  drawing  upon  funds  in  the  hands  of  the  drawee,  and  not  as  coming 
within  the  exception,  that  the  drawer,  without  funds  in  the  hands  of  the 
drawee,  is  not  entitled  to  notice  of  non-acceptance  and  dishonor  of  his  bill. 

Bhodgood  el  al.  vs.  Hawthorn^  124 

3.  The  drawer  of  a  bill,  when  sued  by  the  holder,  is  entitled  to  notice  of 
its  non-acceptance  and  dishonor ;  or  by  averments  in  the  pleadings,  and 
notice  at  the  trial,  of  the  intention  of  his  adversary  to  hold  him  liable,  on 
the  ground  that  he  drew  without  authority,  and  without  funds  in  the  hands 

of  the  drawee,  notwithstanding  the  want  of  notice ib. 

4.  WheiT  the  parties  to  a  note  secured  by  a  mortgage,  have  not  been  put 
in  default  by  a  demand  and  protest  for  non-payment,  and  there  is  no  stipu- 
lation that  the  party  failing  to  comply  with  the  agreement,  sthall  be  deemed 
to  be  in  default  by  the  mere  act  of  failure,  under  the  article  1905  of  the 
Louisiana  Code,  interest  cannot  be  demanded. 

Contolidaied  Anoeiation  Bank  vs.  Foueher  ei  a/.,  476 

5.  Where  fhe  defendant  is  indebted  to  a  commercial  house,  and  executed 
two  notes  in  liquidation  of  his  account,  which  were  passed  to  his  credit, 
which  were  negotiated  and  returned  protested,  and  taken  up  by  the 
firm  to  whom  he  gave  them,  they  are  not  thereby  novated,  and  may  be 
transferred  to  bond  fide  holders,  as  evidence  of  an  existing  debt. 

Yard  k  Bloit*  Syndic  vs.  Srodes^  479 

BOND. 

1.  Gold  and  silver  only  can  be  legally  tendered  in  payment  of  debts. 
So,  a  twelve  months'  bond,  taken  for  the  price  of  adjudication  of  property 
of  a  debtor,  seized  and  sold  by  a  creditor,  is  nothing  more  than  a  bond  and 
security  with  mortgage  on  the  property  sold;  and  which  does  not  discharge 
the  original  obligation  or  judgment Qffutt  et  al.  vs.  HendiUy  el  al,       I 

CARRIER  AND  FREIGHTER, 

I.  As  a  general  rule,  the  carrier  is  bound  to  prove  the  casualty  or  vis 
major  which  occasioned  the  loss  or  deterioration  of  the  property  which  he 
undertakes  to  convey  and  deliver  in  good  condition,  according  to  the  bill  of 
lading SkackUford  vs.  fVUcox  eiaL    J3 
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2.  When  damaged  goods  are  delivered,  and  received  by  the  conaignee 
without  objection,  particularly  where  the  damage  is  apparent  on  iiimple 
inspection,  a  rigid  enforcement  of  the  rule  requiring  the  carrier  to  prove 
the  damage  was  occasioned  by  vit  major^  might  operate  with  injustice. 
There  is  an  apparent  compliance  on  his  part  with  the  conditions  of  the  bill 
of  lading,  and  by  receiving  the  goods,  the  consignee  becomes  liable  for  the 
freight 33 

3.  A  steam-boat  is  not  liable  for  part  of  a  passcnger^s  baggage,  when 
separated  from  the  rest ;  or  for  the  contents  of  a  sealed  letter  or  packet, 
when  stolen,  which  may  be  delivered  to  a  passenger  on  board,  at  any  place 

the  boat  may  happen  to  stop... fTi/cox  k  Fcam  vs.  Steam-boat  Philaddphia    80 

4.  The  owner  of  a  sealed  letter  or  packet,  is  under  no  obligation  to  pay 
for  its  transportation,  when  given  to  a  passenger,  and  the  steam-boat  is  not 
liable  for  its  safekeeping t^. 

,  5.  Before  the  bill  of  lading  comes  into  the  hands  of  the  consignee,  the 
shipper  may,  if  he  chooses,  vary  or  modify  the  contract  between  him  and 
the  carrier  or  freighter,  by  a  written  declaration  that  part  of  the  cargo  was 
not  in  good  order  as  specified  in  the  bill  of  lading. 

HaU  tt  al.  vs.  Ship  ChiefUtiu  et  al.  318 

CITATION. 

1.  The  occasional  absence  of  the  appellee  from  the  state,  does  not  dispense 
with  tha  service  of  citation  at  his  domicil CooUy  Vs.  Stymour^  274 

2.  An  avidavit,  showing  that  at  the  time  of  service  of  the  citation  on  the 
counsel  for  the  appellee,  the  latter  resided  in  another  state,  will  make  the 
service  good t6. 

COMMUNITY. 

1.  "Where  the  property  of  a  community  is  adjudicated  to  the  surviving 
husband  as  common^  through  error,  it  being  the  wife's  exclusive  or  para- 
phernal estate,  and  this  sale  is  ratified  by  the  heirs  on  having  their  respective 
portions  set  off  to  them  coming  from  the  deceased  wife :  and  although  the 
sale  is  afterwards  annulled,  at  the  suit  of  one  of  the  heirs,  yet  purchasers 
and  mortgagees,  deriving  title  from  the  husband  in  the  meantime  to  this 
property,  will  be  protected  and  their  titles  secured. 

FouieUt  a  al.  vs.  MwrreO,  29 1 

2.  A  marriage  contract  entered  into  in  France,  where  no  conununity  of 
acquests  and  gains  existed  by  law,  and  none  were  stipulated,  yet  when  the 
parties  removed  to  Louisiana,  such  a  community  took  place  by  operation  of 
law,  in  reference  to  the  property  acquired  here TourrU  vs.  TounU^  463 

.    3.  The  wife  has  an  action  against  the  heirs  of  her  husband,  to  recover 
her  share  of  the  property  of  the  community  ahenated  by  him  in  fraud  of  her 
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rights ;  but  when  she  daims  this  right,  in  addition  to  a  judgment  of  separa- 
tion from  bed  and  board,  and  fails  in  the  first,  she  is  not  entitled  then  to  any 
remedy  in  relation  to  the  property ^ 453 

4.  The  community  of  acquests  and  gains  is  terminated  by  the  death  of 
one  of  the  parties.  The  survivor  has  no  right  to  sell  the  whole  property. 
The  heirs  of  the  deceased  partner,  if  they  accept  the  succession,  either 
tacitly  or  expressly,  become  joint  owners ;  and  if  the  surviving  partner  sells 
he  can  convey  no  greater  right  than  he  has  himself.... German  vs.  Gay  el  al.  580 

5  Where  the  surviving  partner  sells  slaves  or  other  immoveable  property 
of  the  commonity,  his  vendee  will  become  co-proprietor  with  the  heirs  of 
the  deceased  partner ib. 

6.  The  distinct  interest  of  the  parties  to  the  community,  attaches  at  the 
dissolution  of  the  marriage,  subject  to  the  right  of  the  wife  or  her  heirs  to 
renounce  and  be  exonerated  from  payment  of  the  community  debis ib. 

7.  The  heirs  of  a  deceased  partner  in  the  community  of  acquests  and 
gains  having  a  joint  interest,  can  maintain  an  action  for  their  ixnerest 
against  a  third  possessor  of  a  slave  alienated  by  the  husband  after  the 
dissolution  of  the  community ib. 

8.  The  husband's  authority  as  head  of  the  community,  ceases  at  the 
dissolution  of  the  marriage ib. 

9.  The  District  Court  has  jurisdiction  of  an  action  of  partition  of  a 
community tb. 

COMPENSATION. 

1  The  defendant  cannot  set  up  a  claim  against  the  adverse  party  for 
unliquidated  damages  on  a  contract,  in  compensatipn  for  a  liquidated 
demand Hoffman  ts.  Pontchartrain  Rail  Road  Company,    20 

2.  Compensation  or  payment  must  be  pleaded,  to  authorise  the  defendant 
to  offer  evidence,  showing  the  plaintiff  had  received  various  sums  of  money, 
to  a  greater  amount  than  he  sues  for Mortimer  vs.  Drappan'i  Executor,  108 

CONFESSION. 

1.  The  confession  of  an  unhappy  parent,  who  is  threatened  with  a 
suit,  drawn  from  him  by  a  letter  denouncing  his  son  for  forgery,  and 
charging  him  with  forging  the  father's  signature  to  certain  notes  sold  and 
delivered  to  the  plaintiff,  will  not  bind  the  party  making  it 

City  Bank  of  Neto-OrUom  vs.  Foueher^  405 

2.  A  judgment  may  be  taken  by  confession  of  the  defendant,  without  a 
trial,  for  the  sum  admitted  to  be  due  and  owing,  and  the  cause  continued 

for  trial  for  the  part  disputed Partons  et  aL  vs.  Suarti,  411 

3.  But  judgment  by  confession  can  only  be  taken  in  favor  of  the  plaintiff, 

to  whom  the  debt  is  ackn6wledged  to  be  due  and  owing ib. 
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CONSTITUTIONAL  LAW. 

1.  A  conititutional  law,  which  prohibits  or  takes  away  certain  priTile^es 
and  rig^hts  previously  granted,  or  limits  their  exercise,  causes  damnum 
abiqiu  injuria ;  but  if  the  law  is  unconstitutional,  it  can  have  no  effect, 
and  can  cause  neither  damagre  nor  injury M'Ouirt  vs.  Mead^  311 

2.  The  act  of  the  territorial  le^slature,  passed  22d  April,  1806^  requiring 
courts  of  justice  to  stop  all  proceedings  against  members  of  the  legislature, 
in  actual  attendance  on  legislative  duty,  and  claiming  their  privilege,  is  not 
repealed  or  superseded  by  the  adoption  of  the  constitution  of  Louisiana. 

Bradihaw  tt  aU  vs.  Dickivn^  485 

3.  If  an  act  amendatory  of  the  original  charter  of  a  bank,  involves  the 
destruction  of  a  vested  right,  or  impairs  an  obligation,  it  will  be  declared 
unconstitutional  and  void Boiaderi  k  Goul£  vs.  CUiMtna*  Banky  506 

CONTINUANCE. 

1 .  A  continuance  should  be  granted  on  an  affidavit,  to  obtain  the  testimony 
of  a  subscribing  witness,  to  show  that  the  bill  of  sale  under  which  the  party 
claims,  was  witnessed  by  him,  and  executed  at  a  different  place  from  that 
sUted  in  the  body  of  it Keya  and  Wife  vs.  PowM  ei  al,  572 

CONTRACT. 

1.  There  is  a  privity  of  contract  between  the  surety  of  a  debtor  and  the 
creditor,  which  compels  the  latter  to  preserve  his  rights  against  the  debtor 

for  the  benefit  of  the  former Offuit  ei  al.  vs.  Henddey  et  al.      T 

2.  There  is  no  privity  of  contract  between  the  vendee  of  a  mortgage  and 

the  creditor  of  the  original  mortgagor ib. 

3.  An  assumpsit  by  a  deceased  vendor  to  refund  the  price  of  a  slave 
which  died  of  a  redhibitory  disease,  is  binding  on  his  heir. 

JVbtre//«,  /.  Iff.  e.  vs.  Diggs^s  Keir$,  172 

4.  There  is  no  law  requiring  a  party  claiming  damages  for  an  injury 
resulting  from  the  non-performance,  or  unskilful  performance  of  a  contract 
for  work  and  labor  to  be  done,  to  first  put  the  party  delinquent  in  mor&t 
before  he  can  prove  his  damages Morton  yi^PoUard^  174 

5.  Where  a  workman  makes  a  piece  of  machinery  to  order,  and  it  is 
alleged  by  the  employer  that  it  was  unsuitable  for  the  purpose  intended, 
without  objection  that  it  was  unskilfully  Inade,  the  former  will  be  entitled 

to  recover  ihe  price  of  his  work  on  the  contract Leeds  vs.  Zertngue,  201 

6.  A  promise  by  a  party  to  indemnify  and  save  harmless  a  person  who, 
at  his  request,  sleeps  in  and  guards  his  store  at  night,  is  bindings  and  will 
authorise  a  jury  to  give  damages  sufficient  to  pay  the  expenses  of  a  criminal 
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proflecntion  iacurred  by  this  person,  in  conseqaence  of  acceding^  to  such 
promise Dtxief  vs.  B<nignon^  250 

CORPORATION. 

A  corporation  can  maintain  a  petitory  action  to  remove  nuisances  and 
clear  die  harbors  and  banks  of  rivers,  by  showingthat  the  land,  or  place  occu- 
pied, is  a  public  place,  destined  to  public  nse.Gleiue  &  Holland  vs.  Winter^  149 

2.  The.  fact  of  a  rail-road  company  having  possessed  themselves  of  a 
strip  of  land  through  the  land  of  the  defendants,  and  constructed  a  road 
through  it,  does  not  preclude  them  from  instituting  suit  afterwards,  and 
having  the  land  adjudged  to  them,  on  assessment  and  payment  of  the 
damages  sustained  by  the  ownerS)  according  to  the  provisions  of  the  act  of 
incorporation CarrolUon  Rail-Road  Company  vs.  Avart  et  al.  205 

3.  Where  the  president  and  directors  of  a  company  are  appointed  com- 
missioners to  perform  a  certain  trust,  they  act  in  the  latter  capacity,  and  are 
responsible  for  their  acts  as  eotnmistioners^  and  their  capacity  as  such  exists 
after  their  offices  of  president  and  directors  may  have  expired. 

LaUande  vs.  Presideni  and  Directors  of  Louisiana  Siate  Insurance  Co,  326 

4.  Where  commissioners  are  appointed  to  open  subscription  books  for 
the  stock  of  a  company  on  a  certain  day,  and  keep  them  open  until  the  stock 
is  taken,  the  time  during  which  they  are  to  keep  the  books  open  is  unlimited ; 
and  the  commissioners  are  responsible  for  their  acts  until  the  subscription 

is  fiUe'd ih. 

5.  Corporations  are  intellectual  beings,  distinct  from  the  persons  who 
compose  them,  and  are  creatures  of  the  law.  They  can  act  only  according 
to  their  organization,  in  the  form  or  manner  pointed  out  by  their  charters, 
and  the  laws  of  the  land Peiree  eial.  vs.  Jiew-Orleans  Building  Co.^  397 

6.  The  estates  and  rights  of  a  corporation  belong  to  tho  whole  body,  and 
none  of  the  individuals  who  compose  it  can  dispose  of  any  part  of  them. 
The  act  of  the  majority  of  the  corporators,  legally  expressed,  is  the  act  of 
the  whole  ;  and  no  contract  is  legally  binding  on  the  corporation,  winch  ie 
not  binding  on  every  member  of  it ib, 

7.  But  the  will  or  assent  of  a  majority  of  the  stockholders,  taken  sepa- 
rately, and  not  in  full  meeting,  is  not  regarded  in  law  as  the  will  of  the 
corporation  itself. ib, 

8.  So  where  the  assent  of  a  majority  of  the  stockholders  of  a  building 
company  was  expressed  in  relation  to  a  certain  transaction  concerning  the 
corporation,  not  in  a  meeting  of  stockholders,  but  by  each  one  separately, 
and  at  different  times,  and  evidenced,  not  by  the  minutes  of  the  corporate 
proceedings,  but  by  a  separate  paper  in  the  possession  of  a  committee  : 
He/d,  that  the  proceeding  was  null  and  void,  aa  containing  no  legal  evidence 

78 
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of  the  consent  of  tho  corporation  either  according  to  its  charter,  or  the 
greneral  principles  of  law : 397 

CORPORATION  OF  NEW-OR.LEANS. 

1.  Where  property  is  seized  for  the  violation  of  a  city  ordinance,  although 
the  seizure  was  lawful  in  its  commencement,  yet  if  the  city  authorities  fail 
to  pursue  the  requisites  of  the  law,  lA  advertising  and  disposing  of  the  thing 
seized,  the  act  of  the  officer  making  the  seizure,  will  be  considered  as  a 
trespass  ab  initio^  for  which  his  constituents  are  responsible. 

Baumgard  vs.  Maifor  et  al.  119 

2.  The  case  of  the  corporation  receiving  runaway  and  offending  slaves 
in  the  city  jail,  and  working  them  in  the  chain-gang  on  the  streets,  is  in  the 
nature  of  a  bailment  in  which  the  bailor  is  alone  benefited ;  and  the 
corporation  is  only  bound  to  use  ordinary  vigilance  in  keeping  them. 

Chase  vs.  Mayor  ei  oL  34S 

3.  Where  the  corporation  of  New-Orleans  received  a  runaway  slave,  and 
put  him  to  work  in  the  chain-gang,  on  the  public  streets,  and  he  made  his 
escape  from  the  guards,  and  it  was  in  proof  that  the  owner's  agent  was 
notified  of  it  the  next  day,  and  no  neglect  or  want  of  the  ordinary  vigilance 
appearing:  Held^  that  the  corporation  was  not  liable ib. 

4.  Licenses  granted  to  a  person  by  the  mayor  of  the  city  of  New-Orleans, 
in  pursuance  of  certain  city  ordinances,  to  sell  fruit  at  stands  or  stalls  on 
the  levee,  confer  only  personal  privileges  which  cease  at  the  death  of  the 
grantee,  although  the  period  for  which  the  license  is  given  has  not  expired. 

Brunetii  vs.  Jlft^or  ci  oL,  430 

CURATOR. 

1.  The  oath  of  the  son,  as  the  agent  of  the  plaintiff,  is  sufficient  to  obtain 
an  order  of  court  appointing  a  curator  ad  hoc  to  the  defendant,  in  a  case 
where  suit  is  pending Seymour  tb.  Cooley^    73 

5.  A  curator  ad  hoc  is  to  be  appointed  to  an  absentee,  in  a  suit  which  is 
instituted  and  pending.  The  citation  in  such  a  case  must  be  served  on  the 
curator  ad  hoe,  against  whom  contradictorily  the  proceedings  must  be  carried 

on  to  final  judgment. ib. 

3.  The  57th  article  of  the  Louisiana  Code,  expressly  requires  that  a  suit 
be  first  instituted  and  pending,  before  the  appointment  of  a  curator  ad  hoe  is 

to  be  made -. ib. 

4.  The  general  provisions  in  the  Code  of  Practice,  for"  the  appointment 
of  curators  by  the  Probate  Oourt,  do  not  repeal  the  particular  one  requiring 
all  courts  to  protect  the  interests  of  absentees  in  suits  pending  before  them, 

by  the  appointment  of  a  curator  ttdhoc ib. 
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5.  A  curator  ad  hoe,  appointed  by  the  coart  to  an  absentee,  may  employ 
counael  to  defend  the  interests  of  such  absentee,  who  is  entitled  to  a  just 
compensation  for  his  services,  to  be  paid  by  the  absentee,  whose  interests  he 
defended CooUy  vw  BeauvaU^    86 

6»  But  a  curator  ad  hoe,  has  no  right  to  obtain  from  the  court,  taking 
cognizance,  of  the  original  action,  a  summary  and  ex  parte  order  on  the 
absentee,  fixing  the  compensation  for  his  services,  to  be  taxed  as  part  of 
the  costs.  The  court  cannot  grant  such  order,  without  hearing  the  party 
concerned i^. 

7.  When  a  curator  ad  hoe  is  a  sworn  attorney  of  the  court,  he  will  be 
presumed  to  have  done  his  duty,  when  the  contrary  does  not  appear. 

CooUy  vs.  Seymour,  274 

8.  The  curator  ad  hoe  is  responsible  for  his  neglect  to  the  party  whose 
interests  he  is  appointed  to  defend,  and  his  faults  or  misconduct  are  not  to 

.  be  visited  on  the  adverse  party ib, 

DAMAGES. 

1.  In  a  case  of  wanton  and  illegal  arrest  of  plaintiff 's  horse  and  dray,  and 
detention  of  them,  without  cause  by  the  defendant,  it  will  be  considered  as 
evincing  such  obstinate  determination  to  take  justice  into  his  own  hands,  as 
will  authorise  a  jury  to  inflict  damages  in  the  shape  of  smart  money. 

Svanmeri  vs.  Baumgard,  161 

2.  Ten  per  cent,  damages  will  not  be  awarded  in  an  appeal  case,  which 
in  its  origin  is  one  of  litigation  and  uncertainty. 

J^oireite,  /.  tr.  e,  vs.  DiggaU  Htirt,  172 

3.  Where  a  party  is  sued  for  loss  and  injury  done  to  goods  by  his  slave, 
the  measure  of  damages  should  bo  the  difference  between  the  value  of  the 
goods  before,  and  that  after  the  injury  done  to  them.  He  cannot  be  made 
liable  for  the  profit,  the  plaintiff  (who  was  a  tailor)  might  have  made  on 
them  by  his  industry  in  making  them  into  clothes.... Gu^rrier  vs.  Lambeth,  339 

DEPOSIT. 

1.  The  depositor,  to  be  entitled  to  his  right  of  privilege,  must  make  proof 
of  the  identity  of  the  thing  deposited ;  for  it  is  of  the  essence  of  deposit 
that  the  depositary  should  be  bound  to  keep  the  thing  deposited,  and  restore 

it  in  kind  to  the  depositor. LongbottomU  Executor  vs.  Babeock  ei  cU,    44 

2.  A  sum  of  money  found  in  the  store  of  a  deceased  agent,  making  part 
of  a  sum  put  into  his  hands  to  be  disbursed  on  account  of  his  principal, 
does  not  entitle  the  owner  to  a  privilege  on  the  succession  of  the  deceased, 
as  in  case  of  a  special  deposit,  when  there  is  no  evidence  to  show  that  this 
sum  is  the  Mine  moiMSf  received  by  the  deceased  agent ib. 
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3.  A  packet  or  flealed  letter  with  bank  notM  eiidoied«  deliTered  by  a 
paasenger  to  the  clerk  of  a  etoam-boat,  for  safe  keeping,  'm  siiiiply  a  con- 
tract of  depoflit  between  lAem,  in  which  the  depofitary  ia  only  botind  to  use 
ordinary  care Wikox  &  Feam  vs.  SleamrBoai  Philadelfhim^    60 

DELEGATION- 

1.  Delegation  includes  a  novation  by  the  extinction  of  the  debt  due  from 
the  person  delegating,  and  the  obligation  contracted  by  the  new  debtor  to 
the  common  creditor Bont/Zo,  tyndic^  kcws.  MerU  ei  oi,  216 

2.  Delegation  contains  a  double  novation  where  the  person  delegated  is 
the  debtor  of  the  person  delegating :  the  former,  to  acquit  himself  of  his 
obligation  to  the  latter,  contracts  a  new  obligation  to  the  creditor.  Nova- 
lion  takes  place,  both  of  the  obligation  of  the  person  delegating,  by  giving  a 
new  debtor,  and  of  tiie  person  delegated,  by  the  new  obligation  he  contracts 
with  the  common  creditor ■ ib. 

3.  If  the  person  delegated  be  not  debtor  of  him  delegating,  still  if  he 
obligates  himself  to  pay,  he  is  bound,  and  cannot  resist  payment,  only 
saving  his  recourse  against  the  person  delegating  him i6. 

4.  8o,  where  A  reqtiested  B,hiB  fketor,  to  pay  C  6tie  thousand  nine  hundred 
and  eleven  dollars,  who  replies  he  will  when  put  infund^  and  advises  A  he 
has  promised  C,  the  common  creditori,  to  do  so ;  but  the  latter  liot  getting 
his  money  tiM  soon  as  expected,  applied  sevteral  tim«s  to  A,  his  original 
debtor,  to  remit  him  the  money,  and  does  no  act  in  the  meantime  to  release 
B  from  his  conditional  promise  to  pay  him :  Hdd,  that  it  was  a  delegation 
of  a  new  debtor  from  A  to  C,  and  B  became  absolutely  bound  on  getting  in 
funds '. ib. 

5.  The  creditor,  hy  the  promise  of  the  person  delegated,  has  two  bound, 
to  either  of  whom  he  may  resort  for  payment.  If  the  original  debtor  makes 
payment  after  delegating  another,  he  will  have  his  recourse  against  the 
latter;  but  until  payment,  his  right  against  the  delegated  debtor  to  the 
creditor,  is  suspended * i*. 

6.  When  B,  the  defendant,  was  put  in  funds,  he  became,  abtolutely 
bound  to  C ;  he  might  have  again  become  so  to  A,  if  it  was  shown  the 
latter  had  paid  C i&. 

DISCONTINUANCE. 

1.  Neither  party  to  a  suit  is  at  liberty  to  dismiss  or  discontinue  his  action 
■  which  is  not  exclusively  his  own,  and  avert  a  judgment  which  his  opponent 

has  a  right  to  obtain M^Donough  vs.  Copland,  306 

2.  So  where  a  party  publishes  a  monition,  under  the  act  of  1834,  for  the 
assurance  of  tities  acquired  at  judicial  sales,  and  an  opposition  is  filed  to 
the  homologation  of  the  sale,  the  plaintiff  in  the  mctaition  cannot  disconlinae 

or  dismiss  his  suit «6- 
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DIVORCE. 

• 

1.  The  wife  can  obtliin  a  divorce  a  vinculo  matrimonii  from  her  husband 
when  il  iB  in  proof  that  he  has  Hved  in  open  adultery  with  another  woman, 
and  there  is  no  evidence  at  the  institution  of  suit,  that  a  reconciliation  has 
taken  place .'. Adams  vb,  Hurst^  243 

2.  The  statute  of  1827,  relative  to  divorces,  authorises  a  divorce  on  the 
part  of  the  wife,  when  the  husband  keeps  a  concubine  in  the  common 
dwelling,  or  keeps  her  publicly Jn  any  other  house.  It  is  also  held,  that  living 
with  her  at  her  own  hoHse^  is  within  the  meaning  of  the  law ib, 

DOMICIL. 

1.  An  exception  to  the  general  rule,  that  defendants  have  a  right  to  be 
sued  in  the  parish  where  they  have  their  residence  and  domicil,  has  been 
made  by  the  court,  in  cases  necessarily  growing  out  of  the  provisions  of 
law,  in  relation  to  joint  obligors  who  are  absolutely  required  to  be  sued 
together MiUavdon  vs.  Turgeau  ct  oL  547 

2.  The  necessity  of  the  case  does  not  require  that  obligors  in  tolido 
should  be  sued  together.  To  create  a  new  exception  in  favor  of  such 
contracts,  would  be  a  violation  of  positive  law t6. 

3.  Defendants  sued  as  endorsers,  and  bound  vn  solido  each  for  the  whole 
sum,  have  a  right  to  be  sued  at  their  respective  domicils,  and  separately 
when  they  reside  in  different  parishes.  The  court  cannot  create  an  excep- 
tion in  such  cases,  which  is  done  when  the  obligation  is  joint  only i6. 

ENDORSER. 

1.  Where  the  notice  of  protest  is  left  with  a  black  man,  who  appears  to 
be  a  servant  in  the  house  of  the  endorser,  and  who  stated  at  the  time  that 
the  latter  was  still  in  bed,  it  is  insufficient  to  bind  the  endorser. 

Dufour  vs.  Morse  et  al,  333 

2.  The  fact  of  the  endorser  taking  a  mortgage  from  the  maker  of  a  note, 
to  indemniiy  him  against  loss,  does  not  dispense  with  due  and  legal  notice 

of  protest  for  its  non-payment  to  be  given  by  the  holder  of  the  note ib. 

ERROR. 

1.  Errors  assigned  as  apparent  on  the  face  of  the  record,  that  interest 
was  allowed  on  an  unliquidated  claim  ;  that  the  land  was  Wdered  to  be 
seized  and  sold,  to  pay  the  value  of  the  improvements  allowed  to  the  party 
evicted ;  and  finally,  that  compensation*  was  made  to  the  curator  ad  hoe^ 

all  in  the  same  judgment,  are  well  taken Cooley  vs.  Seymour^  274 

2.  The  appellant  cannot  asugn  for  error  apparent  on  the  face  of  the 
recordy  that  the  judgment  was  signed  before  the  expiration  of  three  judicial 
days  from  its  rendition Minor  el  al.  vs.  Lanbelle^  323 
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EVICTION. 

1.  The  proTiaion  of  the  CitU  Code,  354,  article  57,  which  gives  to  the 
buyer,  in  cue  of  eyiction,  the  increased  value  of  the  property  between  the 
time  of  eale  and  the  period  of  eviction,  which  is  to  be  restored  by  his  vendor 
in  warranty,  is  suppressed  and  repealed  by  the  adoption  of  the  Louisiana 
Code ^ Jlforrit  vs.  AhaietaLy  552 

2.  In  case  of  eviction  of  the  buyer,  the  seller  is  only  responsible  for  the 
restitution  of  the  frUe ;  the  fruits  or  revenues,  when  the  vendee  has  to 
return  them  to  the  true  owner,  and  the  costs  of  suit  and  damages,  when  the 
vendee  has  suffered  any  over  and  above  the  price  he  has  paid ib. 

3.  The  marshal  or  sheriff  is  responsible  in  damages  to  the  purchaser  who 
is  evicted  for  selling  a  slave,  or  other  property,  without  sufficient  authority. 
These  officers  warrant  the  correctness  and  legality  of  their  own  acts,  and  if 

by  their  illegal  acts  they  cause  damages,  they  are  bound  to  make  reparation.    t6. 

EVIDENCE. 

1.  Evidence  will  not  be  received  to  show  that  a  previous  mortgage  on 
certain  property  has  been  paid  off,  when  there  is  no  allegation  of  payment 
in  the  petition  ;  nor  to  establish  fraud  against  the  other  creditors,  in  execu- 
ting the  mortgage  by  the  debtor,  when  the  action  of  rescission  is  prescribed 
by  the  lapse  of  one  year Dixon  vs.  £merJonf  104 

3.  In  an  action  to  annul  a  mortgage  made  in  fraud  of  creditors,  when  the 
pleadings  admit  the  existence  of  the  act  importing  the  mortgage,  it  is  unne- 
cessary to  oflbr  it  in  evidence.  The  only  question  for  the  jury  is,  was  it 
made  in  fraud  of  creditors  ? ib» 

3.  In  an  action  on  a  special  agreement  for  the  price  of  puttihg  up  a  mill, 
evidence  of  the  value  of  the  work  and  labor  done  on  it  will  not  be  admitted, 
the  parties  having  agreed  on  the  price Jtforton  vs.  FoUorrf,  174 

4.  Where  the  consideration  of  a  mortgage  ui  impeached  by  the  third 
possessor  of  the  mortgaged  premises,  primd  facie  evidence  of  the  genuine- 
ness inherent  in  and  resulting  from  the  contract  of  mortgage  itself,  coupled 
with  proof  of  advances  of  money.  Sic,  to  the  mortgagor  by  the  original 
mortgagee,  will  authorise  the  latter  to  recover  against  such  third  possessor 

on  his  mortgage Devergtt  Y9,  Lanut$c,  177 

5.  An  erased  credit  on  a  note  in  the  possession  of  the  creditor,  is  not 
conclusive  proof,  but  may  be  repelled  by  evidence  to  show  that  the  credit 
was  erroneously  endorsed  in  the  first  instance. 

Gamier  ei  cU.  vs.  PeyehatuTs  Executor^  182 

6.  A  note  with  the  signature  of  the  debtor  erased  or  crossed,  is  still  admis- 
sible in  evidence  on  the  part  of  the  creditor  to  show  he  has  paid  it  for  the 
former,  and  is  entitled  to  be  refunded  out  of  his  estate.    The  erasure 
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fumisheB  a  preramption  in  favor  of  the  debtor,  but  it  is  not  a  presumption 
jurit  ei  dejure.  It  may  be  entirely  repelled  by  showing  that  the  signature 
was  erased  through  error  or  inadvertency ib, 

7.  But  a  note  to  which  the  deceased  was  no  party  is  per  se  inadmissible  in 
evidence  to  charge  his  estate  with  its  amount.  Evidence,  however,  to 
show  that  the  proceeds  of  it,  when  discounted,  went  into  his  hands,  is 
admissible .^ ib. 

8.  The  order  or  decree  of  a  court  in  another  state  appointing  guardians 
to  minors,  for  the  special  purpose  of  protecting  their  rights  and  interests  in 
a  certain  suit  pending  in  Louisiana,  will  not  be  received  as  evidence  of  a 
general  authority  to  sue  for  and  recover  the  property  of  a  succession  due 
to  the  minors  here,  and  compel  the  administration  to  account 

Douglas  and  Wift^  vs.  Bldwards  and  Wije^  234 

9.  But  if  the  powers  granted  to  guardians  of  minors  by  the  decree  of  a 
court  in  another  state,  confers  full  authority  on  them  in  legal  form  to  repre- 
sent the  minors  in  all  things  relating  to  their  property  here,  such  decree 
would  be  full  evidence  of  authority  in  the  guardian  to  act ib. 

10.  The  record  and  judgment  of  a  suit  against  the  plaintiff  by  a  mortgage 
creditor,  under  which  a  tract  of  land  sold  by  the  former  to  the  defendant, 
was*Beized  and  sold,  is  admissible  in  evidence  in  an  action  for  the  price, 
under  the  plea  of  evtehon Landryvn,  GameU  246 

11.  Parole  evidence  is  admissible  to  prove  filiation  and  heirship  generally; 
but  when  it  isshown  that  there  exists  record,  or  written  evidence,  or  its 
existence  is  rendered  highly  probable,  it  ought  to  be  produced,  especially, 
where  several  persons,  strangers  to  each  other,  claim  the  succession. 

Slein  vs.  SteirCt  curator^  ST7 
19.  The  certificate  of  the  American  consul  residing  in  a  foreign  countiy, 
attesting  the  official  character  of  an  officer  of  that  countiy,  before  whom  the 
depositions    of  witnesses  are  taken,  is  insufficient  to  make  them  legal 
evidence .«. '.     ib. 

13*  It  is  not  the  duty  of  an  American  consul  to  attest  the  signatures  of  pub- 
lic functionaries  in  the  countries  where  they  reside ;  and  in  order  to  give  their 
certificates  the  form  of  testimony,  h  will  be  necessary  to  show  that  this  is 
one  of  their  consular  functions ib. 

14.  In  a  petitory  action,  a  judgment  of  eviction  of  the  vendor  of  the 
plaintiff,  obtained  before  he  sold  the  land,  by  the  defendant,  when  the 
former  was  hie  tenant,  and  attempted  to  hold  the  land  in  dispute  in  his  own 
right,  will  not  be  received  in  evidence,  or  considered  as  ret  judicata  in  favor  ' 
of  the  defendant's  right  to  the  land Janet  ei  al.  vs.  Purvis  ei  a/.,  288 

15.  The  general  rule  is,  that  written  titles  form  full  and  conclusive  proof 
between  the  parties  ;  but  where  a  third  person  alleges  nullity  of  a  sale  for 
some  cause,  parole  evidence  is  admissible  under  such  allegation. 

^  Macariy  vs.  Bandy  adminittraior^  351 
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16.  The  affidavit  of  the  defendant  annexed  to  his  answer  that  his 
■ignatnre  on  the  note  in  suit  is  forged  and  counterfeited^  will  not  be  pennit- 
ted  to  go  to  the  jniy  as  evidence^  when  not  made  the  basis  of  some 
preliminary  or  interlocutQiy  proceeding. 

Ciiy  Bank  of  ^Tew-OrUant  vs.  Faueker^  40S 

17.  The  rules  of  evidence  by  which  courts  of  justice  in  tlus  state  have 
been  governed,  since  the  change  of  government  have  been  borrowed  in  a 
great  part  iVom  the  English  law,  as  having  a  more  solid  foundation  in  reason 
and  common  seitse • Tagiaseo  ei  oL  vs.  Molinari's  Hdrtt  Sift 

18.  According  to  the  rules  of  evidence  as  adopted  in  this  state,  the 
ordinary  mark  of  the  party  to  a  written  contract,  places  the  evidence  of  it 

on  a  footing  with  all  private  instruments  in  writing. tfr. 

19.  A  certified  copy  from  a  copy  of  a  Spanish  record  of  the  judicial 
proceedings  and  adjudication  of  property,  ordered  to  be  kept  in  the  archives 
of  the  Spanish  government  at  Baton  Rouge,  lb  legal  and  admissible  evidence 
of  the  matters  to  which  it  relates.  Only  a  copy  of  the  judicial  proceedings, 
according  to  the  practise  of  the  Spanish  government,  was  kept  in  relation 
to  the  administration  of  estates  where  the  property  was  situated  in  diflforent 
jurisdictions. VidaVt  Heirs  vs.  Duplaniier^  5ft& 

90.  In  an  action  by  the  heirs  of  a  surety  in  a  paymaster's  bond  agslnst  a 
co-surety  to  compel  him  to  pay  his  proportion  of  the  sum  for  which  all  the 
sureties  were  condemned  in  iolido^  by  a  judgment  of  the  United  States 
District  Court :  Held^  that  the  record  and  judgment  of  said  court  is  domes- 
tic, although  not  examinable  in  the  state  courts;  and  not  being  revised  or 
reversed  by  the  Supreme  Court  of  the  United  States,  is  res  Judicata  and 
conclusive  evidence  against  each  and  all  of  the  parties,  as  to  all  things 
adjudged  by  it,  and  admissible  in  evidence RoeheUe'*s  Heirs  vs.  Bowers^  BiS 

21.  Evidence  of  the  acknowledgment  of  a  party  who  is  sought  to  be 
charged,  or  rendered  liable,  is  the  weakest  species  of  evidence ;  for  the 
witness  who  testifies  cannot  be  convicted  of  perjury  if  he  swears  falsely  ; 
and  it  is  almost  impossible  to  contradict  him. 

Plicque  &  La  Beau^  vs.  Labranehe  ei  al.  S59 

22.  If  a  party  deny  his  signature  to  an  act  or  private  instrument  of  wri- 
ting, or  alleges  it  is  counterfeited,  it  must  be  proved  by  witnesses  who  have 
seen  him  sign  the  act,  or  know  his  signature  from  having  frequently  seen 
him  write.  Proof  by  experts,  or  comparison  of  hand  writing,  may  also  be 
received ib. 

23.  Proof  by  witnesses  of  the  acknowledgment  of  a  signature  by  the 
party  who  is  sought  to  be  charged,  is  inadmissible,  when  he  expressly 
denies,  or  alleges  it  is  counterfeited • ib, 

24.  The  article  325  of  the  Code  of  PjracUce  modifies  and  supersedes  the 
provisions  in  the  Louisiana  Code,  article  2241,  which  allows  proof  of 
signatures  by  witnesses,  as  in  other  cases ifr> 
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25.  Parole  eTidence  is  inadmiBBible  to  prove  the  simulation  of  a  sale,  and 
that  the  property  in  question  was  conveyed  as  a  security  to  indemnify  the 
vendee  against  certain  endorsements,  from  which  he  has  since  been  released. 

Purdon  vs.  LinionU  Executor^  563 

26.  But  parole  evidence  is  admissible  to  explain  an  ambiguity  arising 
extraneous  of  the  written  instrument,  to  show  that  certain  property  alluded 
to  in  a  counter-letter  was  the  sole  property  of  the  vendor,  and  must  have 
been  that  which  formed  the  subject  of  the  sale  and  conveyance  sought  to 

be  rescinded ib. 

27.  A  written  instrument  which  does  not  of  itself,  prove  a  contract  of 
sale  of  immoveable  property,  cannot  be  rendered  sufficient  b^  the  admission 

of  parole  evidence  to  explain  and  enlarge  its  obligations t6. 

28.  A  letter  written  by  the  vendee  to  the  vendor  of  certain  property, 
rendering  it  quite  clear  that  the  vendee  did  not  intend  really  to  purchase 
the  property,  but  merely  to  hold  it  as  a  nominal  purchase  to  secure  him 
against  certain  endorsments  for  the  vendor,  will  be  received  as  evidence  of 
the  true  understanding  of  the  parties ib» 

29.  Parole  evidence  is  admissible  to  prove  that  a  written  instrument  was 
executed  in  a  different  place  from  that  at  which  it  purports  to  have  been 
passed Key$  and  Wife  vs.  Powell  et  al,  572 

30.  The  place  at  which  an  act  was  signed,  is  not  essential,  and  the  party 
may  well  show  by  the  testimony  of  a  witness,  that  the  instrument  was  in 
fact  executed  at  a  different  place,  in  order  to  rebut  the  presumption  of 
forgery  or  perjury  arising  from  other  circumstances  in  the  case t6. 

31.  The  record  and  judgment  of  a  suit  by  another  party  against  the 
defendants,  condemning  them  to  pay  damages  occasioned  by  the  plaintiff's 
conduct  whilst  in  their  employment,  is  admissible  in  evidence  to  prove  rem 
tpfom,  t.  f.,  that  the  money  was  recovered. 

Davit  vs.  Louiiiana  Tow-Boat  Company^  575 

EXECUTOR  AND  ADMINISTRATOR. 

1.  The  article  1004  of  the  Code  of  Practice,  requires  that  opposition 
should  be  made  within  three  days  to  an  executor's  account  after  filing  it ; 
but  it  does  not  prevent  opposition  from  being  made  afterwards,  if  made 
before  judgment  of  homologation. 

Longboitom's  Exeeuiort  vs.  Babeoek  et  aL    44 

2.  Executors  are  legally  incapable  of  purchasing  the  property  of  succes- 
^stons  administered  by  them,  at  a  sale  provoked  by  themselves  ;  and  cannot 
gain  at  the  expense  of  the  estate  they  administer ^ t^. 

3.  Executors  are  responsible  for  all  the  debts  in  the  inventory  not 
accounted  for.  They  are  bound  to  collect  and  account  fbr  all  sums  due  to 
the  estate,  or  show  due  diligence  to  collect,  and  failure t^. 

79 
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4.  Oppotition  to  an  mdminutrator  or  ezecutor^B  account,  may  be  preseatad 
and  filed  after  the  lapse  of  three  judicial  days  from  its  rendition,  and  at  any 
time  before  steps  are  taken  to  have  it  homologated  by  the  court. 

Chiasson't  Heirt  vs.  Duputf  et  aL    57 

5.  To  compel  an  administrator  to  account,  all  the  parties  must  be  properly 
before  the  court ;  the  heirs  of  the  deceased  partner  properly  represented,  sa 
well  as  the  surviving  partner  of  the  community. 

Dottglast  and  Wife  vs.  Edwards  and  ffift,  235 

6.  An  executor  or  administrator  ought  not  to  be  compelled  to  render 
two  separate  accounts,  relating  to  a  single  succession ib, 

7.  Until  an  heir  is  recognised  and  admitted  as  such,  he  has  no  right  of 
action  against  the  curator  or  administrator  of  the  estate  of  the  deceased  to 
compel  an  account,  and  is  not  entitled  to  notice  of  the  proceedings  in 
relation  to  the  administration.  In  the  meantime,  the  attorney  for  absent 
heirs  can  call  on  the  administrator  to  render  an  account. 

Stein  vs.  Bowman^  Curator^  281 

8.  A  provisional  account  and  prolongation  of  the  administrator's  term  is 
not  conclusive  on  the  heirs  at  law,  who  may  afterwar4s  appear  and  be 
recognised.  The  judge  is  to  receive  and  approve  such  account  on  his 
official  responsibility,  contradictorily  with  the  attorney  fur  absent  heirs tfr. 

9.  Where  the  executor  charges  full  commissions  on  the  appraised  value 
of  the  inventory  of  all  the  common  property  belonging  to  the  husband  and 
wife  and  he  afterwards  is  appointed  her  executor,  he  cannot  charge  com- 
mission on  the  value  of  certain  slaves  bequeathed  by  the  husband  to  lega- 
tees, of  which  his  testatrix  retained  the  usufruct  during  her  life. 

Millatidon  vs.  Cajtu,  ExeetUor^  306 

10.  The  administrator  is  without  capacity  to  purchase  property  at  the 
sale  of  a  succession  administered  by  himself;  and  it  is  equally  dear  he 
cannot  do  so  by  means  of  an  agent,  or  person  interposed  for  that  purpose. 

Maearty-vs.  Bond*i AdminiMtrotor^  351 

11.  An  opposing  creditor  may  attack  a  sale  of  property  of  an  estate  as 
being  illegally  made  to  the  administrator,  without  alleging  fraud  and  injury 
to  himself,  when  the  evidence  shows  that  in  fact  no  contract  of  sale  exists, 
under  such  circumstances,  for  want  of  proper  parties  capable  of  contracting,    tft. 

12.  Where  the  executor  refused  to  pay  over  the  funds  of  the  estate  ty>  the 
heirs,  on  a  rule  requiring  him  to  do  so,  but  appealed,  he  was  mulcted  into 
five  per  cent  damages  on  the  amount  of  funds  in  his  hands  for  the  delay. 

GiLesnoU  Heirs  vs.  CueuUu^  Executor^  415 

FRAUD  AND  SIMULATION. 

1.  In  an  action  by  the  syndic  of  creditors  to  annul  certain  sales  made  by 
the  absconding  debtor,  on  the  ground  of  fraud,  it  is  not  sufficient  that  the 
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iDflolveiit  debtor,  and  a  person  acting  as  the  common  friend  of  both  parties, 
were  guilty  of  fraud  and  simulation,  to  enable  the  plaintiffs  to  succeed,  if  it 
appears  the  purchaser  acted  fairly  and  honestly. 

Jtf^JtfaniaV  Syndic  vs.  Jtweti^  170 
9.  Fraudulent  and  dishonest  acts  done  by  the  vendor  of  the  plaintiff, 
against  the  rights  of  the  defendants,  cannot  affect  them,  unless  it  be  shown 
that  they  were  particept  fraudis  by  combining  and  colluding  with  the 
defirauder Jones  el  cU.  ys,  Purvit  et  al,  288 

3.  Where  a  purchaser  is  in  possession  under  a  conveyance,  the  question 
of  fraud  cannot  be  inquired  into  collaterally,  in  a  case  commencing  with  a 
seizure  ;  the  party  complaining  must  bring  a  direct  and  revocatory  action. 

Weeks  vs.  Flower  el  ai.  379 

4>  Where  a  plaintiff  in  injunction  sues  for  vindictive  damages,  alleging 
his  possession  of  the  property  seized  and  enjoined,  the  defendant  may  repel 
the  action  by  showing  that  the  contract  of  sale  under  which  the  plaintiff 
claims  and  bases  his  right,  is  a  simidation^,  and  intended  to  cover  the  property 
from  the  defendant's  claim  against  the  true  owner ib. 

5.  A  fraudulent  purchaser  who  obtains  property  by  fraudulent  repre- 
sentation, acquires  only  a  naked  possession,  which  gives  no  right  to 
any  of  his  creditors  to  attach  in  his  hands... Pamte/f  et  ctl.  vs.  M^Laughlin^  436 

6.  A  purchaser  of  goods  obtained  by  the  seller  through  fraudulent  repre- 
sentations, who  buys  with  full  notice  of  such  fraud,  acquires  no  right  or 
property  in  them ;  they  are  liable  to  the  claim  of  the  true  owner  in  his 
hands t6. 

FREIGHT. 

1.  When  damaged  goods  are  delivered  and  received  by  the  consignee, 
without  objection,  particularly  where  the  damage  is  apparent  upon  simple 
inspection,  a  rigid  enforcement  of  the  rule  requiring  the  carrier  to  prove 
the  damage  was  occasioned  by  vis  tnajor^  might  operate  with  injustice. 
There  is  an  apparent  compliance  on  his  part  with  the  conditions  of  the  bill 
of  lading;  and  by  receiving  the  goods,  the  consignee  becomes  liable  for  the 
freight .,, Shackleford  vb,  Wilcox  elcU,    33 

2.  The  owner  or  master  of  a  vessel  is  not  liable  for  damages  done  to 
deck  freight  arising  from  the  dangers  and  waves  of  the  sea,  and  the  necessary 
exposure  of  the  property  on  deck,  stowed  there  with  the  consent  of  the 
owner ib, 

HEIRS. 

1.  The  mortgage  acquired  by  a  third  person  to  dotal   or  paraphernal 

property  of  the  deceased  wife,  after  it  is  even  illegally  adjudicated  by  the 

Probate  Court  to  the  surviving  hiuband,  will  bind  her  heirs,  if  executed 

before  any  act  is  done  by  them  to  annul  the  sale. 

Fmitclef  el  al.  vs.  MurrelU  299 
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2.  The  hein  have  the  right  at  any  time  to  claim  and  take  the  ieizin,  and 
powowion  of  the  estate  from  the  teetamentary  ezecntor,  qp  offering  him  a 
rafficient  eom  to  pay  the  moveable  legacies. 

Ouetno^t  Hein  tA  CueuUut  Exeeut&r^  be,  415 

3.  The  hein  eacceed  to  ail  the  rightv>f  the  ancestor,  and  among  other 
rights  devolving  upon  them  is  that  of  suing  and  compelling  a  compliance 
with  the  intentions  of  the  ancestor,  as  expressed  in  his  last  will  anl  testa- 
ment  PoydratYB,  Taylor^  488 

4.  So  where  the  testator  provided  in  his  will,  that  his  slaves  should  be 
sold  with  and  attached  to  hie  plantations  on  which  they  were  found  at  his 
death,  and  the  pi:^rchaser  under  the  conditions  of  the  will,  was  about  to 
alienate  them  separately :  Held^  that  the  heir  can  maintain  an  action  in 
behalf  of  the  slaves,  to  prevent  their  sale,  in  violation  of  the  conditions  of 
the  will,  and  compel  a  compliance  with  the  inteniions  of  the  testatnr  as 
expressed  therein ib. 

5.  The  heir  who  succeeds  to  the  rights  of  his  ancestor  may,  after  the 
executors  are  discharged,  enforce  the  provisions  of  the  ancestor's  will,  and 
see  that  his  intentions  are  carried  into  effect  against  purchasers ;  although 

the  heir  has  no  other  interest  in  the  matter..... Poydras  vs.  Mourain^  492 

6.  So  where  the  testator  provided  in  his  will,  that  his  slaves  should  be 
sold  as  attached  to  the  plantations  on  which  they  were  situated  at  his 
death,  and  the  purchasers  were  required  to  conform  to  this  condition : 
Held^  that  the  heir  can  maintain  an  action  to  prevent  the  purchaser  from 
selling  the  slaves,  contrary  to  the  provisions  of  the  will ib, 

7.  The  heirs  of  a  deceased  partner  in  the  community  of  acquests  and 
gains,  having  a  joint  interest,  can  maintain  an  action  for  their  interest 
against  the  third  possessor  of  a  slave,  alienated  by  the  husband  after  the 
dissolution  of  the  community Oermon  rn,  Gojf  ei  aL  580 

HU&BAND  AND  WIFE. 

1.  According  to  the  provisions  of  the  Spanish  law,  (Partida  4, 11, 1  and 
17,)  the  wife  has  a  tacit  mortgage  on  the  property  of  her  husband,  for  the 
restitution  of  both  her  dotal  and  paraphernal  effects. 

Oatqwt  et  al,  vs.  Dimiiry^  585 

2.  The  part  of  the  legislative  act  of  1813,  which  requires  marriage 
contracts  to  be  recorded,  in  order  to  have  effect  as  a  mortgage  against  third 
persons,  on  the  property  of  her  husband,  for  the  restitution  of  the  wife's 
dotal  and  paraphernal  effects  was  repealed  by  the  Louisiana  Code,  in  1825.    ib, 

3.  Where  the  wife  signs  an  act  of  mortgage  with  her  husband,  given  to 
secure  a  debt  for  his  benefit,  in  which  she  renounces,  formally,  all  her 
rights,  privileges  and  mortgages  on  the  property,  ceding  and  transferring 
them  to  her  husband's  creditor :  Heid^  that  this  is  a  contract  entered  into 
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by  the  wife  conjointly  with  her  husband,  binding  heraelf  for  his  debts, 
which  is  expressly  prohibited  by  the  Louisiana,  Code,  article  2412;  and 

such  renuncialion  on  her  part  is  null  and  void Oatquei  etal.  vs.  DimUry^  685 

4.  The  wife  cannot  validly  bind  herself  for  her  husband,  or  for  his  debts, 
even  with  his  consent ;  for  this  would  place  her  rights  entirely  under  his 
control i6. 

6.  Where  the  wife  renounces  her  right  of  mortgage  in  favor  of  her 
husband^s  creditor,  as  a  security  for  his  debt,  she  thereby  becomes  his 
surety,  and  does  indirectly  that  which  she  is  positively  forbidden  by  law  to 
do  directly Gatquei  et  al,  vs.  Dmitry,  592 

6.  The  wife  may  sell  or  enter  into  a  contract  of  mortgage  in  relation  to 
her  dotal  or  paraphernal  effects  and  rights,  with  her  husband's  consent;  but 
such  contracts  must  be  for  her  benefit,  or  that  of  her  and  her  husband ib. 

7.  It  is  not  of  the  essence  of  suretyship  that  the  obligations  of  the 
principal  and  surety  should  be  co-eztensive.  If  the  wife  renounces  her 
right  of  mortgage,  and  cede  it  in  fkvor  of  her  husband's  creditor,  she 
becomes  surety  for  a  debt  of  his  contracting,  so  far  as  her  interest  in  the 
mortgaged  property  is  concerned ib. 

8.  The  Senatut  CannUtum  VtlUianum  of  the  Roman  law,  is  the  fountain 
of  our  legislation,  in  relation  to  the  rights  of  married  women.  As  relates 
to  mortgages  and  sales,  the  Senattu  ContuUum  gave  the  wife  who  had 
pledged  her  own  property  to  her  husband's  creditor,  the  right  to  recover  it 
back,  even  after  it  had  been  sold , ib. 

INJUNCTION. 

1.  The  act  of  1833,  relative  to  injunctions,  disallows  the  principle 
established  by  the  Supreme  Court,  (5  Louisiana  Reports,  87,)  **  th&t  a  privity 
must  exist  between  the  party  enjoining  and  the  judgment  enjoined,"  to 
entitle  the  party  to  damages Qffutt  et  al.  vs.  Hendtley  et  al.,      1 

2.  To  entitle  a  party  to  an  increase  of  .damages,  for  the  wrongful  suing 
out  an  injunction,  suit  must  be  instituted  on  the  bond ib, 

3.  Where  certain  moneys  arising  on  the  balance  of  a  judgment  are  order^ 
to'  be  paid  into  court,  and  before  it  is  deposited  execution  issues  for  the 
whole  amount  of  the  judgment,  an  injunction  will  be  sustained  for  so  much 
of  said  moneys  as  are  shown  to  have  been  paid,  and  for  such  further  sum  as 
the  defendants  in  the  judgment  will  be  entitled  to  receive  in  their  own 
right,  and  dissolved  for  the  remainder MHiaudon  et  aL  vs.  Percy  et  aL^  441 

INSOLVENCY. 

1.  Where  an  order  of  arrest  issues  on  the  affidavit  of  a  single  creditor, 
imprisoning  the  insolvent  and  sequestering  his  property,  the  act  enures  to 
the  benefit  of  all  the  creditors Ratti  k  Pipon  vs.  Their  Creditors,    22 
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2.  The  ■eqaestration,  when  once  made  is  irrevecable,  exoepi!  on  payment 
of  the  debU  of  all  the  creditoTB. Raiii  k  Pipon  tb.  Their  Creditors; 

3.  The  penon  of  the  inaolTent  may  be  diicharged  from  imprieonBent, 
on  giving  eecurity ;  bat  the  penalty  of  the  bond  ahonld  be  large  enough  to 
coYer  all  the  debts,  and  to  indemnily  all  the  crediton  in  caoe  of  its  breach.    i6« 

4.  The  condition  of  the  bond  is,  that  the  insolvent  shall  remain  within 
the  jurisdiction  of  the  court,  until  definitiye  judgment  of  homologation  is 
pronounced;  any  partial  homologation  of  the  proceedings  will  be  disregarded.    t6. 

5.  According  to  the  provisions  of  the  insolvent  law  of  1808,  relative  to 
debtors  in  actual  custody,  the  creditors  have  a  right  to  confront  their  debtor 
in  open  court,  or  before  the  judge  at  chambers,  and  if  such  opportunity  has 
not  been  afforded  them,  in  consequence  of  the  non-appearance  of  the  debtor, 

the  court  eannoi  grant  him  a  discharge Bott  vs.  Hii  Crediton^    40 

6.  Where  a  stay  of  proceedings  is  ordered,  and  a  day  fixed  for  the 
meeting  of  creditors,  if  the  debtor  fails  to  appear  or  show  cause  by  counsel 
for  his  non-appearance,  and  obtain  a  continuance,  all  the  proceedings  are 

at  an  end  under  the  first  order  of  court. t6. 

7.  The  retention  by  a  syndic  of  any  part  of  the  property  surrendered, 
without  selling  enough  to  pay  the  debts  of  the  insolvent, >  improper;  and 

he  is  accountable  for  its  value  to  the  creditors. Patin  vs.  Ber  Creditors^    64 

8.  The  creditor  who  demands  the  arrest  of  his  insolvent  debtor,  must  set 
forth  the  circumstances  which  induce  him  to  make  the  oath;  but  it  is 
sufficient  if  these  circumstances  are  disclosed  by  reference  to  the  petition, 
schedule  or  other  documents  in  the  case.    A  detail  of  them  is  not  required 

in  the  affidavit Pauebon  vs.  His  Creditors^  189 

9.  The  article  223  of  the  Code  of  Practice,  requires  the  creditor  to  swear 
he  verily  believes  the  facts  in  his  affidavit;  but  these  words  are  not  sacra- 
mentaL  The  affiant  may  swear,  he  suspects  and  fears  his  debtor  is  about  to 
depart,  &c.,  and  it  will  be  deemed  sufficient ih, 

10.  In  cases  of  opposition  to  the  appointment  of  syndics,  the  question  is 
not  whether  the  proceedings  before  the  notary  shall  be  homologated,  which 
does  not  require  a  judgment  of  the  court,  but  whether  the  opposition  shall 
be  sustained  on  the  ground  that  the  syndics  were  not  elected  by  a  majority 

of  legal  votes PandtUy  vs.  His  Creditors^  387 

1 1.  The  proceedings  of  creditors  before  a  notary  in  appointing  syndics, 
are  not  vitiated  because  some  Ulegal  votes  are  given.  These  are  to  be 
struck  out  from  the  proceedings ib. 

12.  The  creditor  may  prove  his  claim  and  vote  for  syndics  by  proxy  or 
agent,  who  can  swear  to  the  fact  of  the  debt  being  due  and  owing,  of  his 
own  knowledge t^. 

13.  Any  evidence  which  satisfies  the  notary  of  the  authority  of  an  agent 
to  vote  for  syndics,  is  prima  facte  good,  and  when  no  objection  is  made,  he 
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cannot  refuse  the  vote ;  but  the  notary  does  not  decide  on  tho  reality  of  the 
debts,  and  if  he  did,  it  would  not  conclude  the  other  creditors. 

PandeUy  vs.  Hit  Creditors,  387 

14.  Creditors  not  making  opposition  to  votes  for  syndics  before  the 
notary,  may  do  so  within  ten  days  ailer  the  proceedings  are  returned  into 
court;  but  then  the  burden  of  proof  is  on  the  opposing  creditor,  to  show 

the  illegal  votes tft. 

15.  The  principle,  that  claims  of  creditors  on*  which  they  vote,  may  be 
investigated  previously  to  the  homologation  of  the  appointment  of  syndics, 
i^  confined  to  cases  of  forced  surrender,  according  to  the  Spanish  law. 
The  statute  of  1817,  relating  to  voluntary  surrenders,  requires  only  ex  parte 
evidence  of  the  debts,  previous  to  voting  for  syndics ib, 

16.  The  majority  in  amount,  required  to  elect  a  syndic  when  there  are 
more  than  two  candidates,  is  not  an  absolute  majority  of  all  the  votes  given, 
but  only  a  plurality  or  the  highest  number ib, 

17.  It  is  only  on  an  opposition  to  the  tableau  of  distribution,  that  the 
validity  and  relative  rank  of  debts  is  to  be  finally  and  contradictorily  tried 
between  all  the  creditors ib. 

INSURANCE. 

1.  Where  a  policy  of  insurance  against  fire  covers  fifteen  thousand  dollars 
of  the  property  insured,  and  a  second  policy  is  taken  out  of  another  ofiice 
on  the  same  property  as  a  valued  one,  which  is  endorsed  on  the  first  policy, 
it  cannot  have  the  effect  of  putting  the  first  office  in  duriori  casu,  or  to 
convert  its  policy  from  an  open  to  a  valued  one. 

Millaudon  vs.  Western  Marine  and  Fire^  Insurance  Co,    27 

2.  If  a  subsequent  policy  contain  no  provision  in  respect  to  prior 
insurances,  the  amount  of  insurable  interest  in  it  will  be  the  same  as  for 
the  first  policy;  for  the  insured  may  insure  again  and  again  the  same 
property,  but  can  recover  but  one  indemnity,  and  this  he  may  recover  of 
the  first  or  subsequent  underwriters.  Those  who  pay  the  loss,  may  demand 
a  proportionable  contribution  from  the  other  imderwriters,  who  are  in  this 
respect  sureties  for  each  other ib, 

3.  Insurance  on  merchandise,  furniture  or  buildings  against  fire,  is 
governed  by  the  same  rules  as  to  valuation,  as  a  ship  or  cargo.  If  the  policy 

is  open  in  its  form,  the  value  of  the  interest  must  be  proved ib. 

4.  The  amount  of  interest  insured  in  a  subsequent  policy,  will  depend  on 
the  amount  insured  in  previous  policies.  A  cargo  valued  at  twelve  thousand 
dollars,  and  in  a  second  policy  was  insured  at  twenty-seven  thousand  five 
hundred  dollars ;  there  remained  an  insurable  interest  of  fifteen  thousand 
five  hundred  dollars,  embraced  by  the  second  insurance  < ib, 

5.  An  error  in  statbig  the  time  when  a  vessel  sailed,  so  as  to  place  her 
out  of  time,  when  the  insurance  was  effected,  will  be  considered  a  misropre- 
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■enUtion  and  concealment  of  the  true  time,  whc^er  made  erroneonaly  or 
intentionally,  BufEcient  to  avoid  the  policy  and  release  the  inaurers. 

Currell  ei  al.  vs.  Mittiuippi  Marine  and  Fire  Inruranee  Co,  163 

6.  A  knowled^re  of  the  trae  date  at  which  a  ship  sails,  is  all-important  to 
the  insurers  who  are  about  to  take  upon  themselves  the  risk  of  her  sate 
arrival  at  the  port  of  destination f6. 

7.  Where  cotton  is  shipped  by  the  agent  of  the  plaintiff,  and  consigned  to 
J.  L.t  who  receives  a  bill  of  lading,  and  about  the  same  time  is  directed  by 
the  agent  to' turn -over  the  cotton  to  R.  B.  &  Co.,  the  commission  merchants 
of  the  plaintiff,  and  in  the  meantime  the  cotton  is  lost  by  the  perils  of  the 
river :  Held^  that  having  been  consigned  to  J.  L.  by  the  shipment,  it  was 
protected  by  his  open  policy,  making  insurance /or  oiZ  wfunn  it  might  concern 
on  all  cotton  in  bales  shipped,  or  to  be  shipped,  to  the  consignment  of  J.  L. 

Ballard  vs.  Merchanlt^  Insurance  Co,  25S 

8.  It  is  not  of  the  essence  of  a  consignment  that  the  consignee  shall  sell 
or  dispense  of  the  property  consigned.  It  is  enough  if  he  has  a  right  to 
receive  it,  of  which  the  bill  of  lading  is  evidence,  even  if  he  is  directed  to 
deliver  it  over  to  another  agent  to  sell  for  the  owner ih, 

9.  When  an  open  policy  of  insurance  once  attaches  to  property  con- 
aigned,  the  consignee  becomes  the  agent  of  the  shipper,  and  can  do  no  act 

to  deprive  the  latter  of  the  right  to  sue  in  his  own  name  on  the  policy ib, 

INTEREST. 

1.  Interest  stipulated  in  contracts,  ought  to  be  allowed  in  putting  these 
claims  on  the  tableau  of  distribution  of  an  estate,  because  it  makes  part  of 
the  debt  due  to  the  claimant Patin  vs.  Her  Creditort^    64 

2.  The  price  of  immoveables  producing  fruits,  bears  interest  from  the 
time  it  is  due,  which  is  its  accessory  and  forms  part  of  the  capital ;  and  the 
privilege  or  mortgage  of  the  vendor  extends  to  the  accessory  or  interest  as 

it  becomes  due  on  the  price Caldwell  vs.  HiM  Creditors^  265 

3.  The  vendor's  privilege  is  a  right  growing  out  of  the  nature  of  the 
contract,  inasmuch  as  the  transmission  of  the  property  is  not  perfect  until 
the  price  is  paid;  which  is  composed  of ^ the  capital  and  interest.  The 
interest  represents  the  frultsof  the  immoveable  sold ib, 

4.  But  interest  promised  in  an  accordat  with  creditors  to  be  paid  on  a 
privileged  debt,  is  not  itself  a  privileged  claim ib, 

5.  Interest  continues  to  run  and  is  due  on  the  price  of  property  ceded  to 
creditors  under  the  insolvent  laws;  and  conventional  interest  is  due  on 
claims  against  an  estate,  even  when  there  is  not  a  sufficiency  for  all ib, 

6.  Legal  interest  does  not  run  on  a  note  given  for  a  lotteiy  privilege 
from  maturity,  when  it  is  not  protested,  but  only  from  judicial  demand. 

M'Quire  vs.  Meadt  3U 
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7.  Where  interest  is  stipulated  to  be  paid  on  the  balance  of  a'  sum  of 
money  as  soon  as  it  is  demanded,  and  a  delay  or  refusal  to  pay ;  when  no 
demand  is  shown  by  the  party  claiming  the  interest,  it  will  not  be  allowed. 

MiUaudon  ei  at,  vs.  Percy  et  oL  AAA 

8.  Where  it  was  stipulated  in  a  mortgage  taken  to  secure  a  note,  which 
omitted  to  mention  interest,  that  the  debtors  might  prolong  the  payment  of 
part  of  the  note,  by  paying  a  discouitt  of  one  half  at  the  end  of  the  year^  to 
be  credited  thereon,  and  on  failure  to  be  liable  to  pay  the  whole  amount, 
principal,  interest  and  costs :  Ueld^  that  the  party  was  bound  to  pay  interest 
from  the  time  the  note  became  due,  without  any  formal  demand,  when  it 
had  lain  over  for  a  considerable  time. 

Contolidated  Auoeiation  Bank  vs.  Foucktr  et  al,  476 

9.  In  notes  given  to  banks,  if  no  rate  of  interest  is  specified,  it  will  be 
inferred  that  the  contract  was  made  in  reference  to  the  charter,  and  governed 

by  the  rate  of  interest  fixed  therein.... : «&• 

10.  Interest  cannot  be  demanded  on  a  note  for  money  loaned,  when  there 
is  no  protest  for  non-payment,  or  stipnlation  that  the  party  failing  shall  be 
deemed  in  default  xokdfiT  the  1905th  article  of  the  Louisiana  Code ib. 

JUDGMENT. 

1.  The  judgment  or  decree  of  a  court  in  another  state,  appointing  guar- 
dians to  minors  living  there,  to  prosecute  or  defend  a  particular  suit  here,  is 
not  evidence  of  a  general  authority  in  them  to  sue  for  and  settle  a 
succession  inherited  by  the  minors  in  this  state. 

Douglas  and  Wife  vs.  Edwards  and  Wife,  234 

2.  But  if  the  judgment  of  a  competent  tribunal  in  another  state,  confers  a 
general  authority  on  guardians  in  legal  form  to  represent  tko  minors  in  all 
things  relating  to  their  property  in  this  state,  it  will  be  received  as  evidence 

of  the  authority  of  the  guardians  to  do  all  necessary  acts  here ib, 

3.  The  record  and  judgment  of  a  suit  against  the  plaintiff  by  a  mortgage 
creditor,  under  which  a  tract  of  land,  sold  by  the  former  to  the  defendant, 
was  seized  and  sold,  is  admissible  in  evidence  in  an  action  for  the  return 

of  the  price  under  the  plea  of  eviction Landry  yb  Oamei^  246 

4.  A  record  and  judgment  of  eviction  in  a  possessory  action,  cannot  be 
offered  in  evidence'in  a  petitory  action  between  the  same  parties,  or  their 
vendors  and  warrantors  about  the  same  Iands..J(m«<  et  al.  vs.  Purvis  et  al  288 

5.  A  judgement  obtained  by  the  heirs  of  the  deceased  wife  against  the 
surviving  husband,  annulling  the  adjudication  of  the  property  of  the  succes- 
sion to  him,  on  the  ground  of  its  being  paraphernal  effects,  and  illegally 
sold,  wiU  not  affect  purchasers  and  mortgagees  who  derive  title  from  the 
husbiMid  under  the  first  sale  and  adjudication  to  him.  As  to  them  it  is  res 
inter  alios  acta Foutelet  et  al.  rn.Murrell,  291 

80 
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6.  Judi^meni  may  be  taken  on  confession  of  the  defendant,  without  a 
trial,  for  the  sum  admitted  to  be  due  and  owing; ;  and  the  ri^ht  of  the 
plaintiffs  will  be  reserved  as  to  the  remainder  of  their  claim  which  they 
dispute Partont  et  al.  vs,  Suarea^  411 

7.  Where  two  plaintiffs  sue,  and  the  defendant  admits  he  has  a  certain 
sum  in  his  hands  which  is  due  to  one  of  them,  judgment  on  this  confession 
can  only  be  taken  in  favor  of  the  one  to  whom  the  debt  is  admitted  to  be  due 
and  owing ib. 

8.  The  judgment  is  the  highest  evidence  of  a  debt,  and  the  title  merges  in 
the  judgment ;  but  proof  of  its  discharge  may  be  made  by  circumstantial 
evidence  as  well  as  by  that  which  is  positive ..^60/ vs.  Buiuoih  Curator  &e.  417 

9.  The  defendants  in  a  judgment  who  were  required  to  pay  a  certain  sum 
of  money  into  court  for  distribution  among  the  stockholders  of  a  bank, 
may  retain  in  their  hands  the  amount  due  them  as  a  part  of  the  stockholders 
who  are  entitled  to  a  share....'. MiUavdon et al,  vb.  Percy  etal.  444 

10.  A  judgment  obtained  in  the  United  States  District  Court  against  the 
sureties  in  a  paymaster's  bond,  is  domestic,  although  not  examinable  in 
the  state  courts  ;  but  not  being  revised  or  reversed  by  the  Supreme  Court 
of  the  United  Stales,  is  ret  judicata  and  conclusive  evidence  against  the 
parties,  of  all  things  adjudged  by  it.  It  is  admissible  in  evidence  in  the 
case  of  one  of  the  co-sureties  against  another,  requiring  him  to  contribute 
his  proportion  of  tlie  whole  sum  for  which  all  the  sureties  were  condemned. 

Rochelle*t  Heirs  vs.  Bowtn^  528 

11.  The  judgment  in  a  suit  to  which  the  plaintiff  was  not  a  party,  does 
not  form  ret  judicata^  against  him  ;  yet  when  be  had  notice  of  the  suit,  and 
took  an  interest  to  prevent  a  decision  against  the  defendants,  they  are 
exculpated  from  the  charge  of  neglect  or  collusion. 

Davi*  vs.  LMuitiana  Tout  Boat  Companuf^  575 

LAND  LAWS. 

1.  The  laws  of  Congress  granting  settlement  or  pre-emption  rights,  give 
no  absolute  title  in  themselves,  but  only  grant  a  preference  in  purchasing 
from  the  United  States  government  on  certain  conditions  prescribed ;  and 
the  individual  claiming  a  right  under  them,  obtains  a  title  from  the  govern- 
ment only  by  a  compliance  with  all  the  conditions  imposed. 

OriUion  ic  Lacroix  vs.  Desionde,  53 

2.  The  act  of  congress  passed  April  12,  1814,  granting  pre-emption  rights 
to  settlers,  requires  a  part  of  the  price  of  the  land  to  be  paid  at  the  time  of 
entering ;  and  where  this  is  omitted,  and  another  purchases  the  government 
right,  and  pays  the  price  even  afler  entry,  but  before  the  payment  of  any 
part  by  the  first  puichaser,  he  will  hbldthe  land ib. 
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3.  As  between  the  lessor  and  tenant  of  a  tract  of  public  land,  if  the  latter 
find  the  true  title  is  in  another,  or  in  the  government,  he  has  a  right  to 
purchase  and  hold  it,  without  being  considered  as  acting  fraudulently 
towards  his  lessor Jones  et  al.  vs.  Purvis  et  al.  22S 

4.  But  as  relates  to  purchasers  under  pre-emption  laws,  and  in  ordinary 
cases,  perhaps,  a  distinction  might  be  made,  when  the  purchaser  used  the 
means  he  had  received  from  his  lessor  of  obtaining  by  pre-emption,  when  the 
latter  would  have  been  entitled  to  the  preference  under  the  same  law ib. 

LEGISLATIVE  PRIVILEGE. 

1.  The  act  of  the  territorial  legislature,  passed  22d  of  April,  1806, 
requiring  courts  of  justice  to  stop  all  proceedings  against  members  of  the 
legislature  in  actual  attendance,  and  who  claim  their  privilege,  is  not 
repealed  or  superseded  by  the  adoption  of  the  constitution  of  Louisiana. 

Bradskaw  et  al.  vs.  Dickson^  485 

2.  A  member  of  the  legislature  in  actual  attendance,  can  claim  his  privi- 
lege and  stop  the  proceedings  in  a  trial  against  him  after  it  has  commenced ; 
and  a  refusal  to  allow  it  when  claimed,  at  any  stage  of  the  cause,  is  ground 

for  reversal  of  the  judgment  against  him ib. 

MANDAMUS. 

1.  A  mandamus  will  not  be  awarded  to  compel  the  judge  a  quo  to  grant 
an  appeal  from  an  order  or  interlocutory  judgment,  overruling  exceptions 
to  the  right  of  a  creditor  to  file  an  opposition  to  proceedings  in  insolvency. 

Garcia  k  Buyo  vs.  Their  Creditors^    93 

2.  The  writ  of  mandamus  is  provided  for  in  all  cases  where  the  law  has 
assigned  no  relief  by  the  ordinary  means,  and  where  reason  and  justice 
require  some  mode  of  redressing  a  wrong. 

LaUande  vs.  President  and  Directors  of  Louisiana  State  Insurance  Co,  326 

MASTERS  AND  OWNERS  OF  VESSELS. 

].  Where  the  owner  of  a  steam-boat  suffered  a  slave  to  be  employed  as  a 
hand  on  board  by  the  captain,  without  the  authority  and  consent  of  the 
owner,  and  he  was  accidentally  drowned  :  Held^  that  the  owners  of  the  boat 
were  responsible  and  liable  to  pay  his  value ;  because  by  using  due 
diligence  they  might  have  prevented  the  illegal  employment  of  the  slave, 
and  did  not Stratcbridge  va.  Turner  et  al.  213 

MINORS. 

1.  Informalities  and  relative  nullities  in  the  settlement  of  successions  and 
dispositions  of  property  inherited  by  minors,  must  be  taken  advantage  of  by 
the  minors  themselves.  As  respects  third  persons,  such  transactions  are 
valid Fouteletet  al,  vs.  Murrell^  299 
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2.  WlMre  minor  hein  ciaim  a  retUtulioA  m  initgrum^  thej  ai«  boond  to 
place  matten  as  they  ware  before.  If  thej  daim  the  property  in  natore  or 
in  kind,  they  raoit  reftmd  the  aoHMint  reoeiTod  by  them  on  aecoont  of  it. 

FotUeUt  ei  oL  Mivrtm  991 

3.  The  aale  of  the  property  of  a  mincw  by  hie  curator  od  bona^  when 
there  k  no  ratification  or  coneurrexkoe  of  the  minor,  after  be  became  of  age, 
wiJI  be  regarded  aa  a  nullity Jiurt  yu  Bethatt^  374 

4.  The  plea  of  prescription  often  yeare'  poeseanon,  under  a  juet  title  and 
mle  of  minor^a  property,  will  not  ayail,  when  the  entire  ten  years  have  not 
elapsed  since  the  minor  became  of  age ib- 

5.  The  proTisions  of  the  Louisiana  Code,  article  2297,  making  Uio 
parents  of  minors  responsible  for  the  damages  done  by  their  minor  children, 
while  under  their  care,  is  found  under  the  head  of  qiuui  offences^  and  docs 
not  relate  to  the  contracts  of  minors,  &c,...Doumeing  vs.  HajfdeL,  TWor,  Slc,  446 

6.  The  emancipation  of  a  minor  under  the  provisions  of  the  act  of  1829, 
gives  to  him  all  the  power  over  his  property  and  rights,  which  appertain  to 
persons  of  fUll  age Barman  et  al.  vs.  M^CaufUy,  567 

7.  Whether  the  minor  is  domiciled  in  the  parish  where  the  property 
inherited  by  him  is  situated,  or  in  a  foreign  country,  the  Court  of  Probates 

of  the  place  where  the  inheritance  lies,  must  aj^oint  a  tutor  to  administer  it.    ib. 

MORTGAGE. 

1.  When  mortgaged  property  passes  by  judicial  sale  into  other  hands 
than  the  mortgagor  or  judgment  debtor,  the  mortgage  attaches  to  the 
prtcf ,  and  the  purchaser  takes  the  property  free  of  incumbrance. 

Offuit  el  al  vs.  Hendtley  ttaL      1 

2.  But  where  a  slave  is  seized  and  sold  by  a  judgment  creditor,  and 
purchased  in  on  a  twelve  months'  bond  by  the  debtor  hlmseK;  the  slave  is 
immediately  aflbcted  by  the  mortgage  resulting  from  both  the  judgment 
and  twelve  months*  bond ^ ^^ 

3.  Where  a  debtor  buys  in  his  own  property  on  a  twelve  months'  bond, 
it  is  not  released  from  the  mortgage  resulting  from  the  judgment  under 
which  it  was  sold ^ 

4.  A  subsequent  mortgagee,  the  vendee  of  the  original  mortgagor,  having 
an  interest,  may  discharge  aU  anterior  mortgages,  and  as  a  matter  of  right, 

be  subrogated  to  all  the  creditor's  rights  to  the  mortgaged  property id. 

5.  There  is  no  privity  of  contract  between  the  vendee  of  a  mortgage  and 

the  creditor  of  the  original  mortgagor ^^ 

6.  The  original  mortgage  creditor  may  indulge  his  debtor  with  a  delay, 
or  in  any  other  manner  to  faciliute  the  payment  of  his  dobt,  without  viola- 
ting the  rights  of  a  subsequent  mortgage,  between  whom  thero  is  no 
privity  of  contract ^  ^ 
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7.  A  mortgafe  creditor  havtng  the  vendor's  privilege  and  mortgage,  with 
personal  security,  and  an  additional  mortgage  bj  a  judgment  and  sale  of 
the  mortgaged  property  on  a  twelve  months'  bond,  with  security,  may 
pursue  either  of  his  remedies,  by  seizure  and  sale  of  the  property  in  the 
hands  of  a  third  possessor,  or  proceed  against  the  sureties. 

Offutetalvs.Htndsleytlal.      1 

8.  The  privileges  and  mortgages  of  creditors  to  property  sold  at  the 
probate  sale  of  a  succession,  attach  to  the  price,  and  the  purchaser  takes 
the  thing  sold  free  of  incumbrance,  when  these  creditors  were  creditors  of 
the  deceased ;  but  if  not,  then  their  mortgages  follow  the  property  as  a  real 
right,  into  whose  soever  haads'it  may  come^ ib 

9.  The  legal  or  tacit  mortgage  of  the  wife  for  the  restoration  of  her  para- 
phernal effects  attaches  to  the  community  property  from  the  time  they 
came  into  the  possession  of  the  husband.  Her  judgment  of  separation, 
although  obtained  subsequently  to  a  mortgage  given  on  the  property  by  her 
husband,  will  hold  it  to  the  exclusion  of  the  husband's  mortgage  creditor. 

Paiin  vs.  Utr  Creditors^    64 

10.  Mortgages  executed  in  New-Orleans,  and  not  recorded  in  the  parish 
where  the  mortgagor  resides,  until  after  he  makes  a  surrender  of  his  property 
to  his  creditors,  cannot  affect  creditors  and  third  persons,  who  are  such  at 
the  time  of  the  surrender t^. 

11.  The  action  to  annul  a  mortgage  made  by  a  debtor,  on  the  ground  of 
fraud  as  relates  to  creditors,  must  be  commenced  within  a  year  from  the 
date  of  the  judgment,  which  the  creditor  seeking  it,  has  obtained  against 

the  debtor Dixon  vs.  Emenon^  104 

12.  In  an  action  to  annul  a  conventional  mortgage,  as  made  in  fraud  of 
creditors,  when  the  pleadings  admit  the  existence  of  the  act  importing  the 
mortgage,  it  is  unnecessary  to  prove  it.  The  only  question  is,  whether  the 
mortgage  ought  to  be  annulled,  as  having  been  made  in  fraud ib. 

13.  The  transferree  of  a  mortgage  standing  in  the  name  of  the  original 
mortgagee  may  exercise  his  right  of  mortgage,  on  making  proof  of  the 
transfer,  without  having  the  mortgage  inscribed  in  his  name. 

Rauquetie  VB.  Hii  Creditors^  154 

14.  Where  a  mortgage  is  regularly  recorded  before  sale  and  conveyance 
•  of  the  property  in  dispute  to  the  defendant,  who  is  third  possessor,  and 

before  the  latter  became  a  creditor  of  the  mortgagor,  ought  he  to  be  allowed 
to  impeach  the  validity  of  the  contract  of  mortgage  as  against  the 
mortgagee?     Qiiere.' Deverga  vs.  Lanusse,  17G 

15.  Where  the  consideration  of  the  contract  of  mortgage  is  impeached  by 
the  third  possessor  of  the  mortgaged  premises,  primd  facie  evidence  of  the 
genuineness  inherent  in  the  contract  itself,  coupled  with  proof  of  advances 
of  money  ice,  to  the  mortgagor  by  the  original  mortgagee,  will  authorise 
the  latter  to  recover  against  such  third  possessor 177 
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16.  An  inscripUon  of  a  mortgage  made  the  day  before  the  death  of  the 
debtor  by  one  of  the  creditors,  will  have  effect  against  ali  the  others, 
although  the  sacoesslon  proves  insolvent  and  insufficient  to  pay  all  the 
creditors Oamier  ei  ai,  vb.  Peyehaui*s  tueeesnon^  182 

17.  Where' certain  slaves  belonging  to  the  community  were  adjudicated 
to  the  widow,  the  acceptance  of  a  special  mortgage  by  the  court  of  probates, 
with  the  advice  of  a  family  meeting,  in  lieu  of  the  legal  one,  liberates  the 
slaves  from  the  legal  mortgage  as  respects  third  persons. 

Ckutanovd^s  Hein  vs.  Avegno^  192 

18.  If  a  purchaser,  finding  the  rights  of  minors  are  secured  by  a  special 
mortgage  on  the  property  of  their  tutor,  he  is  warranted  in  concluding  that 
the  general  mortgage  has  ceased  to  exist t6. 

19.  The  mortgage  and  privilege  of  the  vendor  results  from  the  sale  itself^ 
although  the  conditions  are  prescribed  by  judicial  authority  or  order  of 
court ;  and  the  question  to  which  of  the  parties  litigant  the  proceeds  should 
be  decreed  is  still  left  open.  The  mortgage  is  conventional,  resulting  &om 
the  sale,  and  takes  effect  as  soon  as  it  is  completed. 

ZacharWs  Adminittrator  vs.  Priewr  eltU,  1 97 

20.  Where  property  in  dispute  is  sold  with  the  consent  of  the  parties,  by 
an  order  of  court,  and  a  mortgage  is  retained,  the  purchaser  becomes  the 
debtor  to  him  who  is  decreed  to  be  the  true  owner.  But  at  the  death  of  the 
mortgagor  in  the  mean  time,  and  sale  of  his  property  by  order  of  the  Court 
of  Probates,  the  mortgage  is  raised,  and  the  purchaser  takes  it  free  of  incum- 
brance. The  mortgage  attaches  to  the  proceeds  in  the  hands  of  the 
administrator t6. 

21.  A  mortgage '  which  is  not  recorded  in  the  parish  judge^s  office  where 
the  property  is  situated,  until  after  the  death  of  the  mortgagor,  cannot  have 
effect  against  his  other  creditors,  who  are  such  at  his  death. 

Macariy  vs.  Bimd't  AdminiatriUor^  351 

NAVIGATING  VESSELS. 

1  Where  a  schooner  is  floating  down  stream,  unable  to  use  her  sails,  and 
a  steam-boat  is  running  up  under  full  steam,  it  is  incumbent  on  the  latter  to 
show  that  she  made  use  of  all  proper  means  of  precaution  to  avoid  a  colli- 
sion, or  she  will  be  liable  for  the  damage  done,  by  running  down  the 
schooner SaurU  vs.  Toumi  Si  BeekwWh  428 

2.  Steam-boats  meeting  vessels  on  the  river,  propelled  by  wind,  should 
observe  different  rules  of  precaution,  than  in  relation  to  other  steam-boats. 
In  such  cases,  the  obvious  means  to  avoid  collision,  is  an  alteration  hi  the 
direction  of  the  steamer i6. 
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OBLIGATION. 

1.  A  receipt  given  for  notes  to  be  collected  and  paid  over,  or  returned 
when  called  for,  is  rather  evidence  of  a  mandate  than  an  obligation  to  pay 
money,  in  which  tlie  subscriber  to  the  instrument  of  writing  constitutes 
himself  an  agent,  to  secure  and  receive  payment  and  pay  over  the  sums 
collected JowU  vs.  Erwin  ei  a/.  231 

2.  The  necessity  of  the  case  does  not  require  that  obligors  in  iolido  should 
be  sued  together.  To  create  a  new  exception  in  favor  of  such  obligations, 
would  be  a  violation  of  positive  law MiUaudon  vs.  Turgtau  ei  ai,^  547 

3.  Strictly  speaking,  the  drawer  and  endorser  of  a  note  or  bill  are  not 
bound  jointly,  either  to  the  holder  or  amongst  themselves,  according  to  the 
definition  in  the  code,  but  on\yinsolido ib. 

4.  The  plaintiff  has  a  clear  and  adequate  remedy  by  suit,  separately 
againttt  either  the  drawer  or  either  of  the  endorsers  of  a  promissory  note, 
because  the  obligation  is  not  joint,  but  in  solido ib. 

PARTNERSHIP. 

1.  Between  the  partners  of  a  commercial  firm  and  a  clerk,  who  in 
addition  to  his  monthly  salary  is  to  receive  a  share  of  the  profits,  there  is 
not  necessarily  any  partnership  created St,  Victor  vs.  Daubert^  314 

'  2.  A  clerk  on  a  salary,  and  allowed  a  share  of  the  profits,  is  not  thereby 
constituted  a  partner,  and  cannot  bind  the/firm  further  than  the  express  or 
implied  consent  of  the  partners  authorise  him .' ib. 

3.  So,  a  clerk  entitled  to  a  share  of  the  profits  of  a  commercial  partnership, 
who  collects  funds  of  the  firm,  cannot  retain  them  under  pretence  that 
they  are  his  share  of  the  profits.  He  may  be  sued  by  the  firm,  and  required 
to  disgorge  the  sum  thus  received  by  him 1....     ib, 

PLEADINGS. 

1.  Under  the  plea  of  the  general  issue,  evidence  of  payment  will  not  be 
received Mortimer  vs.  Trappah*s  Estate^  108 

2..  Compensation  or  payment  must  be  plead,ed  to  authorise  the  admission 
of  evidence  showing  that  the  plaintiff  had  received  various  sums  of  money, 
not  credited,  to  a  greater  amount  than  the  sum  sued  for ib, 

I 

3.  The  plea  of  payment  is  a  peremptory  exception,  going  to  extinguish 
the  action,  and  which  is  required  to  be  pleaded  specially ib. 

4.  In  an  action  on  a  promissory  note,  payable  at  a  particular  place,  it  is 
alleged  in  the  petition  that  the  note  was  duly  protested  for  non-payment, 
and  the  protest  offered  in  evidence,  shows  that  payment  was  demanded  at 
the  proper  place,  a  recovery  will  be  had  without  an  allegation  that  payment 
was  demanded  at  the  place  where  the  note  was  made  payable. 

Voinn"*  JIgent  vs,  Jewell^  1 12 
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5.  Tho  pica  of  tho  |rcnoral  denial  which  pnto  at  issue  all  the  facts  on 
proof  of  which  rests  tho  plaintiff  *s  right  to  recover,  is  not  waived  bj  a 
subsequent  plea  setting  up  the  defendant's  agency  as  a  deienoe  against  the 
action.    The  two  pleas  are  not  ineousuttdni.^Bloodgood  et  aL  vs.  Hawihenu,  124 

6.  When  the  question  at  issue  by  the  pleadings,  was,  whether  a  certain 
engine  was  delivered  as  a  condition  precedent  to  the  defendant's  right  to 
take  out  execution  against  the  plaintiff,  or  not,  no  evidence  will  be  rec^ved 
to  prove  damsges  for  the  detention  and  failure  to  deliver  the  engine.. 

JfiehoUM  vs.  Hanse  e<ai.  S68 

7.  Where  the  judgment  is  for  the  land  dueribed  in  the  petUion  at  about 
thirty  aTjien/A,  and  which  isjall  the  plaintiff  demanded,  he  cannot  allege  error 
and  have  the  judgment  amended,  on  the  ground  that  oi^  actual  admeasure- 
nient  the  land  is  found  to  contain  a  larger  quantity Canatay  vs.  Winter-^  271 

9.  The  pendency  of  a  auit  in  the  United  States  District  Court  to  enforce 
a  demand  founded  on  a  C4>ntract  of  sale,  the  validity  of  which  is  attacked 
and  its  rescission  sought,  cannot  be  pleaded  as  an  exception  to  another 
suit  in  the  state  court,  between  the  same  parties  for  a  similar  demand, 
founded  on  the  same  contract  of  sale Hamptan^s  Heirt  vs.  BofrdU  396 

9.  Where  a  person  of  color  alleges,  he  is  free  and  has  been  so  for  many 
years,  he  will  be  allowed  to  avail  himself  of  any  legal  evidence  in  his  favor 
under  this  plea,  without  being  bound  by  the  pleadings  to  specific  proo&. 

MotUreuiU  ei  oL  vs.  Pierre  ei  al.  356 

10.  The  plea  of  titit  pendentia  is  a  dilatory  exception,  which  comes  too 
late  after  swearing  the  jury.  In  order  to  avail  the  party,  it  must  show  the 
tendency  of  another  suit  between  the  same  parties  for  the  same  object, 
growing  out  of  tho  same  cause  of  action,  before  another  court  of  concurrent 
jurisdiction Weeks  vs.  FUneer  el  oL  379 

PRACTICE. 

1.  Where  a  balance  is  shown  to  be  due  by  a  company  to  A,  who  assigns 
It  to  B,  and  the  latter  sues  on  it,  the  company  cannot  produce  in  evidence 
another  contract  between  them  and  A,  to  show  his  failure  to  perform  it ; 
and  that  he  owes  them  damages. 

Hoffman  vs.  Ponichartrain  Roil  Road  Co.    20 

2.  The  defendant  cannot  set  up  a  claim  for  unliquidated  damages  on  a 
contract,  in  compensation  of  a  liquidated  demand ih. 

3.  The  rules  of  practice  in  filing  answers  to  appeals  in  country  cases  in 
the  eastern  district,  tried  in  New-Orleans,  will  be  relaxed  when  justice 
requires  it.  They  arc  called  for  trial  as  they  stand  on  the  docket,  and  if 
tho  answer  is  in  when  the  case  is  called  up,  it  will  be  heard. 

Palin  vs.  Her  Creditors^    64 
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4.  An  allef^tioii  in  the  petition  that  the  note  sued  on,  which  was  payable 
at  a  particuJar  place,  was  duly  protested,  and  the  protest  offered  in  evidence 
showed  that  payment  was  demanded  at  thb  proper  place,  a  recoyery  will  be 
had  without  aiieging  that  payment  was  demanded  at  the  place  where  the 
note  was  made  payable Foitiny  Agent.,  ice,  vs.  Jewell^  112 

6.  Objections  to  evidence  should  be  made  at  once,  so  as  to  give  the 
adverse  party  an  opportonity  to  obviate  them  or  correct  his  mistakes ib. 

6.  Where  the  answer  of  the  defendant  admits  the  debt  claimed,  bnt  avers 
it  was  contracted  while  he  was  in  partnership  with  another  person,  and 
there  is  no  proof  of  the  partnership,  the  plaintiff  will  recover  as  on  a  con- 
fession of  the  debt Baker  vs.  Stewart^  159 

7.  In  an  action  on  a  special  agreement  for  the  price  of  putting  up  a  mill, 
evidence  of  the  vahu  of  the  work  and  labor  done  on  it  will  not  be  admitted ; 
the  parties  having  agreed  on  the  price Morton  vs.  PoUard^  174 

8.  Where  the  plaintiff  failed  to  prove  that  he  done  certain  work  for  the 
defendant,  according  to  an  alleged  specific  agreement,  and  also  failed  to 
show  that  the  work  was  beneficial  to  the  latter,  he  cannot  recover,  either  on 
his  contract  or  on  a  quantum  meruit,  but  will  be  non-suited. 

Duffy  vs.  Byrne,  21 1 

9.  In  taking  judgment  by  default,  and  making  it  final  in  the-  absence  of 
any  defence,  on  proving  the  plaintiff's  demand,  no  evidence  con  be  legally 
given  ofva  fact  not  alleged  in  the  petition. 

Louisiana  State  Bank  vs.  Seneeal,  225 

10.  When  the  charge  of  the  judge  is  pertinent  to  the  issue,  and  the  law  is 
correctly  stated,  it  is  no  solid  objection  thereto,  that  it  might  have  been 
misunderstood  by  the  jury,  and  had  a  tendency  to  mislead  them. 

Milne  vs.  Pontehartrain  Rail-Road  Co,  252 

11.  The  party  possesses  the  right  who  is  apprehensive  the  charge  of  the 
judge  has  been  misundentood  by  the  jury,  to  apply  for  a  clearer  exposition 

of  the  meaning  of  the  court. ib. 

12.  The  fact  of  a  cause  being  taken  up  and  tried  on  a  different  day  from 
that  fixed  for  its  trial,  is  not  of  itself  a  fatal  error Cooley  vs.  Seyr(umr,  274 

13.  A  record  and  judgment  of  eviction  in  a  possessory  action,  cannot  be 
offered  as  evidence  of  title  in  a  suit  where  the  same  parties  are  concerned, 
and  about  the  same  land,  when  the  action  is  a  petitory  one. 

Jonet  et  at,  vs.  Purvit,  288 

14.  A  dismissal  or  discontinuance  of  a  suit,  will  not  be  allowed  to  the 
plaintiff  in  cases  in  which  the  parties  are  alternately  plaintiflb  and  defendants, . 

as  in  a  eonettno  and  in  the  case  of  reconvention.. ...V^DonoiigA  vs.  Copland,  908 

15.  Bo  where  a  party  publishes  a  monition  under  the  act  of  1834,  for  the 
assurance  of  titles  acquired  at  judicial  sales,  and  an  oppoaition  is  filed  to  the 

81 
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•homologation  of  the  sale,  the  plaintiffm  the  monition  cannot  diieontinae  or 
dismiM  his  suit Jiri>09toi^^  vs.  Copland,  308 

16.  The  proceedings  of  the  court  below  will  be  considered  as  regular, 
until  the  contrary  appear ;  and  where  a  case  is  stated  to  be  on  trial  of  a 
Friday,  it  wOl  be  presumed  to  have  commenced  the  day  preceding,  being 

the  one  for  which  it  was  fixed  for  trial, Minor  eloLYB,  LanbelU,  323 

m 

17.  The  affidavit  of  the  defendant  annexed  to  his  answer,  that  his  signa- 
ture to  the  note  sued  on  is  forged  and  counterfeited,  will  not  be  permitted 
to  go  to  the  jury  as  evidence,  when  not  made  the  basis  of  some  preliminuy 
proceeding Cih^  Bank  of  Jfew-Orleant  vb,  Foueher,  405 

18.  The  provisions  of  the  Code  of  Practice,  in  articles  513,  522,  526, 527, 
and  others,  requiring  certain  forms  to  be  pursued  in  the  trial  of  a  cause,  are 
directory,  and  a  non-compliance  with  them,  when  not  required  at  the  time 

by  the  party  complaining,  docs  not  import  pain  of  nullity ib. 

19.  The  party  may  require  the  observance  of  all  the  forms  as  far  as 
practicable,  which  are  directed  in  the  trial  of  a  cause;  but  if,  when  present, 
he  does  not  require  a  rigid  compliance  with  them,  and  they  are  substantially 
complied  with,  it  is  not  assignable  as  error,  nor  sufficient  grounds  for  a  new 
trial 1*6. 

20.  The  difierent  modes  of  proof  of  handwriting  or  signatures  pointed 
out  by  the  Code  of  Practice,  are  concurrent,  and  the  court  is  not  required 

to  appoint  experts  for  this  purpose,  unless  moved  to  do  so  by  the  party ib. 

21.  Objections  to  interrogatories  that  they  contain  leading  questions, 
whenihe  depositions  or  answers  of  the  witnesses  are  to  be  taken  on  com- 
mission, must  be  made  before  the  commission  is  forwarded  to  be  executed. 

^innvs.  Twagood^  432 

22.  Where  the  certificate  or  caption  of  the  magistrate  to  depositions  is 
not  full  and  explicit,  yet  if  it  appear  in  substance  that  the  witnesses  appeared  ' 
before  him,  swore  to  and  subscribed  their  answers,  it  will  suffice ib. 

23.  In  a  case  turning  on  mere  questions  of  fact,  where  there  are  numeroiu 
witnesses,  and  the  evidence  somewhat  contradictory,  but  the  court  below 
being  of  opinion  the  weight  of  the  testimony  was  in  favor  of  the  plaintiff, 

his  judgment  will  be  affirmed Sauni^B,  TaumiSc  Beckwiih^  425 

24.  The  Supreme  Court  is  made  the  judge  of  facts  as  well  as  the  law, 
and  have  to  decide  on  the  weight  of  testimony.  Great  respect  is  due 
to  the  verdict  of  a  jury  on  facts,  and  it  will  not  usually  be  disturbed  ;  but 
when  this  court  differs  in  opinion  with  the  judge  a  qiut  as  to  the  weight  of 
testimony  in  a  case,  his  judgment  will  be  reversed Sloo  et  al,  vs.  Tar6e,  522 

PRESCRIPTION.  ' 

1.  Where  property  of  a  vacant  estate  has  been  sold  by  the  surviving 
partner  of  a  community,  and  held  under  a  just  title,  in  good  faith,  ontme 
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daminarwn  for  ten  yean,  the  daima  of  the  hein  of  the  deceased  partner, 
who  afterwards  set  up  title  to  the  vacant  estate,  will  be  hatred  by  the 
preecription  often  years DaoisU  Heirs  vs.  Elkint  et  tU.  135 

2.  If  an  inchoate  right  once  begins  under  the  existing  laws  of  prescrip- 
tion, a  subsequent  prescription  law  cannot  be  made  so  to  operate  as  to 
destroy  it i ib. 

3.  The  law  protects  rights  acquired  by  third  persons  to  property  of 
an  estate,  between  the  time  of  opening  the  succession,  and  the  acceptance 
of  the  inheritance,  when  the  estate  has  remained  vacant ;  and  among  these 
rights  are  those  acquired  by  prescription ib. 

4.  An  instrument  of  writing  acknowledging  the  receipt  of  certain  notes 
for  collection,  and  the  money  to  be  handed  over,  or  the  notes  returned, 
when  called  for,  does  not  come  within  that  class  of  obligations  which 
are  prescribed  in  five  years.    No  prescription  runs  against  it  until  some  act 

is  done  by  which  a  right  of  action  accrues Jouttt  vs.  Ertrin  et  a/.  231 

5.  The  plea  of  prescription  often  years*  possession  under  a  just  title  and 
sale  of  minor's  property  will  not  avail,  when  the  entire  ten  years  have  not 
elapsed  since  the  minor  came  of  full  age  before  the  commencement  of  suit. 

Meirs  vs.  Bethany.,  374 

PRINCIPAL  AND  AGENT. 

1.  Where  the  principal  sues  in  his  own  name,  for  the  price  of  goods  sold 
and  delivered  by  his  agent,  and  tl^reby  ratifies  the  sale,  it  is  quite  inunate- 
rial  whether  the  agent  had  any  authority,  originally,  to  seU  or  not. 

Zino  vs.  VerdeUe^    51 

2.  The  agent  who  represents  his  principal  in  a  suit,  must  have  authority 
to  do  so,  so  as  to  allow  all  legal  proceedings  to  be  carried  on  contradictorily 
with  him,  in  order  to  bind  the  principal.... Seymour  v$,  Cooley,    72 

PROOF  OF  SIGNATURE. 

1.  The  different  modes  of  proof  of  handwriting  and  signatures  pointed 
out  by  the  Code  of  Practice,  are  concurrent,  and  the  court  is  not  required 
to  appoint  experts  for  this  purpose,  unless  moved  to  do  so  by  the  party 
wishing  it City  Bank  of  J^ew-Orleant  vs.  Foucfier^  405 

2.  If  a  party  deny  his  signature  to  an  act  or  private  instrument  of  writing, 
or  alleges  it  to  be  forged  and  counterfei^d,  it  must  be  proven  by  witnesses 
who  have  seen  him  sign  the  act,  or  know  his  signature  from  having  fre- 
quently seen  him  write.  Proof  by  experts  or  comparison  of  handwriting 
may  also  be  received Plicque  &  Le  Beau  vs.  Labranche  et  a/.,  559 

3.  Proof  by  witnesses  of  the  acknowledgment  of  his  signature  by  the 
party  charged,  is  inadmissible,  when  ho  oxprossly  denies,  or  alleges  it  is 
counterfeited ib. 
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PUBLIC  USE. 

1.  There  ii  oo  particular  form  or  ceremony  neceesary  in  the  dedication 
of  lands  or  aqaarea  in  a  city  to  public  use.  If  the  assent  of  the  owner  is 
shown,  and  the  land  is  actually  used  for  the  public  purposes  intended  by 

the  appropriation,  it  is  sufficient Gltiue  k  Holland  yb.  Winter^  149 

2.  A  corporation  can  maintain  a  petitory  action  to  remoye  nuisances  and 
dear  the  banks  of  rivers,  by  showing  that  the  land  or  place  occupied  is  a 
public  place,  and  datined  to  public  uses ib. 

REDHIBITION. 

1.  A  malady  will  be  considered  incurable,  so  as  to  authorise  the  redhibitory 
action  and  rescission  of  the  sale  on  the  part  of  the  purchaser,  when  it 
baffles  the  efforts  of  regular  medical  aid,  and  death  ensues  within  three  days 
after  the  sale Ory^t  Syndiet  vs.  Dand,    59 

2.  The  daim  of  a  purchaser  for  medical  attendance  and  expenses  of  burial 
incurred,  relative  to  a  slave,  the  sale  of  which  is  rescinded  on  account  of  a 
redhibitory  i^ady,  will  be  allowed  and  required  to  be  paid  by  the  seller....    t6. 

3.  In  a  redhibitory  action  by  the  buyer  against  the  seller  of  a  slave,  to 
rescind  the  sale  and  restore  the  price :  Held,  that  when  the  act  of  sale 
imports  a  warranty  against  redhibitory  vices,  although  it  further  appears 
the  seller  purchased  the  slave  as  a  notorious  runaway,  which  is  shown  by 
roference  to  the  bill  of  sale  from  his  vendor,  yet  without  a  full  disclosure  of 
this  defect  at  the  time  of  sale,  it  does  not  modify  the  warranty  of  the  last 
seller Winn  vs.  Twogood^  422 

RENUNCIATION. — see  husband  and  wife. 
RESCISSION  OF  SALE. 

1.  In  an*  action  for  the  rescission  of  the  sale  of  a  slave,  as  fraudulent,  for 
alleged  concealment  of  the  vice  of  drunkenness,  by  representing  her  as  a 
good  house  servant,  on  the  part  of  the  seller,  it  will  not  be  considered  a, 
case  of  redhibition,  but  one  offVaud GaiUardYB.LabaieiaL    17 

S.  Whether  the  seller  of  a  slave  knew  of  the  existence  of  the  vice  of 
drunkenness  and  concealed  it,  is  a  question  for  the  jury ;  and  judgment 
rescinding  the  sale  will  be  affirmed,  when  the  verdict  finding  the  fraud  is 
not  80  unsupported  by  evidence  as  to  authorise  the  court  to  disturb  it t^. 

3.  A  malady  will  be  considered  incurable  so  as  to  authorise  the  redhibi- 
tory action  and  rescission  of  the  sale  on  the  ,part  of  the  purchaser,  when  it 
baffles  the  efforts  of  regular  medical  aid,  and  death  ensues  within  three 
days  after  the  sale Ory^t  Syndiavs.  David,    59 
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4.  .The  claim  of  a  purchaser  for  medical  attendance  and  expenses  of 
burial,  in  regard  to  a  slaye,  the  sale  of  which  is  rescinded  on  account  Of  a 
redhibitory  malady,  will  be  allowed,  and  paid  by  the  seller. 

OryU  Syndiet  vs.  David,    59 

V 

0 

SALE. 

1.  A  judicial  sale,  made  to  effect  the  payment  of  mortgage  debts,  has 
also  the  effect  of  transferring  the  thing  sold  free  and  unincumbered  of  the 
mortgage  pr^ously  existing  on  it,  even  when  sold  for  a  less  sum  than  that 

for  which  it  was  mortgaged Offuii  et  oL  rs.  tiendaUy  etoL      1 

2.  When  mortgaged  property  passes  by  a  judicial  sale  into  other  hands 
than  those  of  the  judgment  debtor  and  mortgagor,  the  mortgage  attaches  to 
the  price,  and  the  purchaser  takes  the  property  free  and  unincumbered. •«..    ib. 

3b  But  where  a  slave  is  seized  and  sold  by  a  judgment  creditor,  and  pur- 
chased in  by  the  debtor  on  his  twelve  months'  bond,  it  becomes  immedi- 
ately affected  by  the  general  mortgage  resulting  from  the  judgment,  as  well 
as  by  the  special  mortgage  given  in  the  twelve  months'  bond  to  the  sheriff...    ib. 

4.  So  where  a  debtor  buys  in  his  own  property,  on  a  twelve  months' 
bond,  it  is  not  released  from  the  original  mortgage  resulting  from  the 
judgment  under  which  it  was  sold *. t6. 

5.  The  sale  of  property  on  a  twelve  months'  bond,  does  not  satisfy  the 
judgment  or  novate  the  debt ;  and  when  the  property  originally  seized  and 
sold  on  twelve  months'  credit,  is  again  seized  and  sold  under  the  twelve 
months'  bond,  and  fails  to  satisfy  it,  any  other  property  of  the  obligors  in 
the  bond  may  be  seized  and  sold  to  pay  it  off. 

RehouCt  Heirs  vs.  Behren  et  ai,    90 

6.  Property  held  in  common,  cannot  be  sold  under  execution  issuing 
against  part  of  the  owners.  Their  interest  in  the  property  only,  can  be 
seized  and  sold ;  and  an  injunction  restraining  the  sale  of  the  interest  of 
ihe  other  owneis  will  be  sustained ib. 

7.  A  sale  where  the  debtor  buys  in  his  property  on  a  twelve  months' 
bond,  does  not  cut  off  previous  incumbrances  as  relates  to  the  debtor  him- 
self; nor  is  his  previous  title  or  possession  changed  by  the  adjudication. 

Fenn  vs.  RUm,    95 

8.  So  the  owner  who  purchases  in  his  property  on  a  twelve  months' 

« 

bond,  acquires  no  new  title  or  right.    As  to  him,  it  is  not  legally  a  sale,  but 
merely  a  means  by  which  the  creditor  acquires  additional  security ib, 

9.  And  where  A  sold  B  one-third  of  a  lot  of  ground  by  private  act,  which 
was  seized  by  a  creditor  of  A  before  the  act  was  made  authentic  and 
recorded,  and  bought  in  by  A  on  his  twelve  months'  bond :  Held^  that  a 
sale  of  this  property  to  C,  under  execution  issuing  on  the  twelve  months' 
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bond  of  A,  wm  invalid :  Held  aUo^  thmt  the  Mle  of  A  to  B  took  effect  ■•  to 
third  penone  from  the  time  it  was  recorded,  MTiii|C  the  rights  such  persons 
had  in  the  meantime  acquired  to  the  property Fenti  tb.  RiU^    95 

10.  If  A  sells  property  of  which  he  is  not  the  owner,  and  he  afterwards 
acqatres  title,  that  title  vests  at  once  in  his  vendee t6. 

11.  Where  the  buyer  is  deceived  by  the  representations  of  the  seller,  in 
the  quality  of  the  article  sold,  although  the  defects  are  such  as  might  be 
discovered  on  simple  inspection,  but  if  known^  it  must  be  supposed  the 
buyer  would  not  have  purchased,  it  is  sufficient  cause  to  rescind  the  sale 
and  recover  back  the  price fViUumuya,  MiiUr  ei  aL  129 

12.  The  heirs  are  not  bound  to  execute  notarial  acti  of  sale  to  property 
of  their  ancestor's  succession,  sold  at  probate  sale.    The  adjudication  forms 

a  ibomplete  title Berthmtd't  Heirt  ys.  Unnik,  180 

13.  Those  who  provoke  a  sale,  are  bound  to  see  that  Its  terms  are  cor- 
rectly announced.  If  the  terms  announced  are  different  from  what  the  law 
requires,  the  seller  is  still  bound  to  comply  with  them,  or  the  bidder  is 
released  firomhis  bid ib. 

14.  A  notarial  act  of  sale  is  neither  necessary  or  essential  to  the  pur- 
chaser at  a  judicial  sale.  The  adjudication  made  and  recorded  in  court,  is 
a  complete  title  to  the  purchaser.  A  notarial  act  may,  nevertheless,  be 
useful *. ib. 

15.  Where  certain  articles  are  sold  to  the  defendant,  and  the  seller 
agrees  to  put  them  up  for  use,  and  find  the  materials  to  do  so,  and  the 
articles  are  consumed  on  the  premises  of  the  buyer  by  fire,  before  they  are 

all  put  up,  they  are  at  his  risk  and  the  loss  Im  his. Htnit  ei  al,  vs.  Sttaresj  434 

16.  Where  goods  were  purchased  and  directed  to  be  sent  to  the  buyer,  at 
a  distant  place,  consigned  to  a  certain  commercii^  house,  they  paying 
freight :  Htld^  that  before  delivery  either  to  the  buyer  or  consignees,  the 
sale  was  not  complete,  especially  as  the  buyer  had  not  complied  with  its 
terms  on  his  part Parmele  eial,YB,  M'LaughHn  et  oL  436 

17.  Where  the  purchaser  at  sheriff's  sale  shows  a  judgment,  writ  of 
execution,  and  sale  to  him  under  them,  made  by  the  proper  officer,  all 
previous  proceedings  by  the  latter  are  presumed  to  have  been  correctly 
made ;  but  Uus  presumption,  like  others,  yields  to  contrary  proof. 

Jd^Donough  vs.  Chravier'^t  Curalor^  531 

18.  In  forced  alienations  of  property,  all  the  formalities  of  law  must  be 
strictly  fulfilled,  to  give  validity  to  the  sale ib, 

19.  Persons  having  an  interest  to  cause  the  alienation  of  property  at 
sheriff's  or  other  forced  sale,^to  be  annulled  for  want  of  legal  formalities  in 
making  it,  may  claim  judicially  the  rescission  of  such  sale t^. 
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20.  In  forced  alienations  the  property  must  be  described  with  minuteness 
and  accuracy,  so  that  it  can  be  appraised  with  such  certainty  as  to  ascertain 
its  value,  and  be  sold  together  or  separately  to  the  best  advantage. 

MDotumgh  vs.  Gravier^i  Curator^  531 

21.  So,  where  the  sheriff  seized  property,  and  described  it  as  ^  landt  lying 
between  Si.  Paul  and  Bertrand  itreett,  in  the  city  of  Jfew-Orleans^^  and  the 
evidence  showed  that  the  ground  between  these  streets  had  previously  been 
laid  off  into  lots  and  squares:  Held,  that  the  description  was  insufficient, 
and  that  the  sale  under  it  gave  no  title  to  the  purchaser ib. 

22.  According  to  the  article  702  of  the  Code  of  Practice,  the  sheriff  is 
required  to  specify  the  object  seized,  which  must  be  done  in  the  return  on  his 
irri/,  so  ^a  to  distinguish  and  specify  one  object  from  another ib. 

23.  Real  or  immoveable  property  in  New-Orleans,  must  be  advertised  in 
two  newspapers,  in  the- English  and  French  languages,  for  thirty  days, 
excluding  the  day  when  the  advertisement  commenced  and  the  day  of  sale, 
so  that  thirty  entire  days  may  elapse  between.    The  want  of  this  formality 

r 

is  ground  of  nullity  of  the  sale .• ib. 

SEIZURE. 

1.  Where  property  is  seized  for  a  violation  of  a  city  ordinance,  although 
the  seizure  is  lawful  in  its  commencement,  yet  if  the  city  authorities  fail  to 
pursue  the  requisites  of  the  law  in  advertising  and  disposing  of  it,  the  acts  of 
the  officer  making  the  seizure  will  be  considered  as  a  trespass  ab  initio^  for 
which  his  constituents  are  responsible Baumgard  vs.  Mayor  et  al.  119 

SLAVES  AND  COLORED  PERSONS. 

1.  A  slave  cannot  stand  in  judgment  for  any  other  purpose  than  to  assert 
his  freedom.  He  is  not  even  allowed  to  contest  the  title  of  the  person 
claiming  and  holding  him  as  a  slave. 

Betardtf.  w,  e.  vs.  Berard  et  al.^f.  p.  f.,  156 

2.  A  colored  person  shown  to  be  a  statu  liberi  in  Pennsylvania,  and  now 
past  the  age  at  which  she  was  to  become  free,  according  to  the  conditions' 
under  which  she  was  held  in  servitude,  and  had  since  resided  in  another 
free  state,  with  the  consent  of  her  owner,  she  is  thereby  free. 

PhiUis.f.  w,  e.  vs.  Oeniin^  208 

3.  Damages  will  not  be  awarded  against  an  innocent  purchaser  of  a 
colored  person  as  a  slave,  who  recovers  her  fVeedom.  It  would  be  other- 
wise against  the  person  who  first  violated  her  rights,  by  selling  her  as  a 
slave. ". , ib. 

4.  The  master  is  liable  for  the  acts  and  injaries  done  by  his  slave, 
acting  either  by  or  without  his  authority  or  order.    He  is  answerable  for 


648  INDEX   OF 

PAflC. 

all  the  damages  ooeasioned  by  the  offence  and  guati  offence  committed  by 
hia  alave,  except  thoee  done  withoat  hie  order,  'in  which  caae  he  may 
exonerate  himself  by  surrendering  the  slave  to  be  sold. 

Cruerrier  ra.  Lambeih^  339 
6.  The  fact  of  a  slave  being  taken  to  the  kingdom  of  France  or  other 
country,  by  the  owner,  where  slavery  or  involuntary  servitude  is  not  tole- 
rated, operates  on  the  condition  of  the  slave,  and  produces  immediate 
emancipation Marie  Loutte, /.  to.  e.  vs.  Marot  ei  aL  473 

6.  When  a  slave  once  becomes  free  by  the  operation  of  the  laws  and 
customs  of  another  country  or  state,  to  which  he  was  taken  by  his  owner,  it 
is  not  in  the  power  of  the  latter  ever  to  reduce  him  to  slavery  again ib. 

SELLER  AND  BUYER — see  sale,  fraud  and  simulation. 
SEPARATION  FROM  BED  AND  BOARD. 

1.  A  solitary  instance  of  ill  treatment  of  the  wife  by  the  husband  during 
a  long  cohabitation,  when  the  origin  of  it  does  not  appear,  and  is  not  aggra- 
vated in  its  character,  will  not  authorise  a  judgment  of  separation  from 
bed  and  board FleyttuvB,  Pigntgyy^  419 

2.  Excesses,  cruel  treatment  and  outrages  on  the  part  of  the  husband 
towards  the  wife,  form  a  legal  ground  for  separation  jfrom  bed  and  board, 
when  it  is  of  such  a  nature  as  to  render  their  living  together  insupportable ; 
but  the  court  must  judge  from  the  proofs  and  circumstances,  not  from  the 
opinions  of  the  witnesses,  whether  these  grievances  are  of  such  a  character 

as  to  render  the  life  of  a  reasonable  woman  intolerable.  .Toum^  vs.  Tbum^,  452 

3.  A  series  of  studied  vexations  and  provocations  on  the  part  of  the 
husband,  without  resorting  to  personal  violence,  might  constitute  that 
degree  of  cruel  treatment  and  outrages  which  would  form  just  ground  for 

a  separation  from  bed  and  board ifr. 

4.  But  the  partial  treatment  of  one  of  the  children  by  the  father,  and  the 
child's  disobedience  towards  the  mother,  supposed  to  result  from  the 
father's  encouragement,  will  not  be  deemed  sufficient  ground  for  separation.    i&. 

5.  No  acts  of  ill  treatment  occurring  after  the  inception  of  suit,  can  be 
urged  as  ground  or  cause  for  a  judgment  of  separation t6. 

SURETY. 

1.  The  general  provisions  of  the  Louisiana  Code,  article  3035,  excluding 
judicial  sureties  from  the  benefit  of  the  plea  of  discussion,  does  not  extend 
and  apply  to  sureties  in  appeal  bonds Chalanm  vs.  JH^Farlane  ei  a/.  227 

2.  From  the  nature  and  tenor  of  the  obligation  contracted  by  the  surety  in 
an  appeal  bond,  he  is  not  bound  to  pay  until  the  property  of  every  kind 
belonging  to  the  principal  is  first  taken,  and  proves  insufficient t&. 
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3.  Where  a  surety  ngned  a  blank  appeal  bond,  to  be  wM  in  a  particular 
waj  by  his  piincipal,  who  puts  it  to  a  different  use  from  that  intended,  by 
which  the  responsibility  of  the  surety  is  greatly  increased  :  HeU^  that  the 
surety  cannot  avail  himself  of  this  matter,  unless  it  is  shown  the  appellee  or 
obligee  of  the  bond  was  connusant  of  the  fraud...CAaAiron  ts.  Jt^Farlane  et  ai.  227 

4*  The  surety  in  a  bail  bond  may  surrender  his  principal  in  execution,  at 
any  time  before  the  conditions  of  the  bond  are  made  absolute  by  a  judgment 
against  himself. Wak^ld  va,  M^KirmeU  449 

VACANT  ESTATE. 

1.  The  word  estate,  used  in  the  English  tezt'of  the  Civil  Code,  lias  the 
same  meaning  as  the  term  succession  in  the  French  text.  It  is  defined  to 
be  **•  the  estate,  rights  and  charges  which  a  person  leaves  ailer  his  death.'* 
Old  CivU  Code,  page  144,  artieU  2 Davii't  UHrt  vs.  Elkint  et  al.  135 

2.  Vacant  estates  are  to  be  administered  by  curators  appointed  for  that 
purpose.  But  prescription  runs  against  a  vacant  estate,  though  no  curator 
has  been  appointed ib 

3.  A  vacant  estate  is  a  fictitious  being,  representing  in  every  respect  the 
deceased,  who  was  the  owner  of  the  estate,  until  the  acceptance  or  renun- 
ciation of  the  inheritance  by  the  heir,  and  is  prescribed  against  by  a  lapse  of 
ten  years  before  any  act  of  acceptance • ib, 

4.  Where  property  of  a  vacant  estate  has  been  sold  by  the  surviving  part- 
ner of  the  community,  and  held  by  the  purchasers  under  a  just  title  and 
in  good  faith,  animo  dominorum,  for  ten  years,  the  claims  of  the  heirs  of  the 
succession  afterwards  set  up  to  the  property,  will  be  barred  by  the  prescrip- 
tion of  ten  years ib. 

5.  The  provisions  of  the  Louisiana  Code,  articles  934  and  936,  calling  the 
heir  to  the  inheritance,  and  giving  him  the  seizin  of  the  succession  imme- 
diately on  the  death  of  the  ancestor,  do  not  destroy  the  provision  concern- 
ing vacant  estates.  No  one  can  be  compelled  to  accept  a  succession  ;  and 
until  acceptance  or  rehunciation,  the  rights  of  the  heir  as  regards  the  inhe- 
ritance, seizin  and  possession,  Jkc.  are  suspended t6. 

6.  The  provision  of  the  Civil  Code  of  1808,  defining  a  vacant  succession 
to  be  a  fictitious  being,  representing  the  deceased,  is  not  contained  in  the 
Louisiana  Code,  promulgated  the  20th  June,  1825 ib, 

7.  A  vacant  estate  being  a  fictitious  person,  representing  the  deceased, 
prescription  runs  against  it  instead  of  the  heirs ib 

8.  The  law  protects  rights  acquired  by  third  persons  to  the  property  of  a 
vacant  estate,  between  the  time  of  opening  the  succession  and  acceptance 
of  the  inheritance  by  the  heir  ;  and  among  these  rights  are  those  acquired 
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1 .  A  city  marshal  or  sheriff  who  sells  property  under  execution,  is  not 
such  a  warrantor  of  title  as  to  authorise  his  being  cited  as  such,  and  con- 
demned to  pay  as  vendor,  on  a  failure  of  title Morris  vs.  ^bat  et  aL  552 

2.  The  marshal  or  sheriff  is  responsible  in  damages  to  the  purchaser  who 
is  evicted,  for  selling  a  slave  or  other  property  without  sufficient  authority. 
These  officers  warrant  the  correctness  and  legality  of  their  own  acts ;  and 
if,  by  their  illegal  acts,  they  cause  damages,  tliey  are  bound  to  make 
reparation ib 

WILL. 

1.  There  is  no  rule  of  law  requiring  the  names  of  the  witnesses  to  a  will, 
to  bo  inserted  in  tlic  caption,  or  any  other  particular  part  of  the  instrument : 

it  is  sufficient  if  they  sign Chardon*!  Heirs  vs.  Bongue,  458 

2.  A  mere  suspension  of  the  proceedings  in  making  and  writing  a  will, 
by  the  notary,  for  two  or  three  hours,  in  consequence  of  the  weakness  of 
the  testator,  or  his  want  of  decision,  or  for  time  to  reflect  more  maturely  on 
the  disposition  of  his  property  and  affairs,  when  the  notary  and  witnesses 
do  not  leave  the  house,  is  not  a  tiirning  aside  to  other  matters  so  as  to 
render  the  will  illegal  or  null ib, 

3.  The  notary  is  prohibited  from  interrogating  the  testator,  or  so  to 
shape  his  inquiries  while  writing  his  will,  as  to  suggest  a  particular  dis- 
position of  his  property.  A  suggestion  of  the  notary  is  proscribed  as  a 
ground  of  nullity  by  the  Louisiana  Code -. ih. 

4.  A  last  will  and  testament  should  first  be  admitted  to  probate,  and 
ordered  to  be  executed  by  some  competent  tribunal  at  tlie  place  where  the 
succession  is  opened,  before  it  can  be  made  tlie  baf^is  of  a  title  or  claim  to 
property  by  those  inheriting  under  it VidaVs  Heirs  vs.  Duplanlier^  525 

WITNESS. 

1.  An  attorney  in  fact  who  sues  in  his  principars  name  to  recover  debts 
due  to  him,  is  a  competent  witness  to  prove  the  plaintiff  V  demand. 

Zino  vs.  VerdeUe^  51 

2.  A  witness  may  refer  to  a  memoranduih  to  refresh  his  memory  relating 
to  the  facts  he  is  called  to  testify  about.  It  is  not  required  that  the  memo- 
rondum  be  contemporary  with  the  facts  :  it  suffices  that  it  was  made  by 
the  witness,  or  another,  with  his  privity,  when  the  facts  were  fresh  in  his 
recollection,  and  that  the  reading  of  it  restores  them  when  fading  in  his 
memory , Riordon  vs.  Davis^  239 

3.  A  witness  will  be  permitted  to  refer  to  a  summary  of  his  testimony 
taken  on  a  former  trial,  touching  the  value  of  certain  work  w^hich  he  bad 
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preyiously  examined  and  ftpproved.  This  is  not  for  the  purpoBO  of  revi* 
ving  his  faded  recollection  of  the  facts  themaelvoji,  but  to  remind  him  of 
what  he  had  sworn  to  on  a  former  trial ib. 

4.  If  a  witness  dies  before  the  last  trial,  his  testimony  taken  on  a  former 
trial  of  the  same  cause,  is  admissible  in  evidence ib. 

5.  So  the  adverse  party  i|  authorised  to  produce  the  testimony  of  a  wit> 
ness  taken  down  on  the  first  trial,  with  a  view  of  showing  that  it  differed 
from  his  statements  given  on  the  second  trial ib. 

6.  A  witness  will  be  allowed  to  refer  to  a  report  of  experts,  of  whom  he 
was  one,  which  has  been  set  aside,  to  refresh  his  memory,  when  the  fact  to 
be  proved  was,  what  estimate  he  had  put  on  the  work  done  ;  the  reference 
being  as  to  a  memorandum  deliberately  made  at  the  time a    ib. 

7.  Where  one  of  the  parties  was  called  as  a  witness  by  the  adverse 
party,  and  his  answers  on  cross-examination  objected  to  as  irrelevant  and 
inadmissible  :  Held^  that  much  latitude  is  allowed  in  such  cases,  especially, 
when  the  witness  shows  that  he  is  interested  in  the  question,  and  that  his 
opinions  may  be  tested  by  his  own  actions  in  apparent  contradiction  with 
them Hall  et  al.  yb.  Ship  Chieftain  et  al.  318 

7.  It  is  no  objection  t*  the  competency  of  a  witness,  that  he  may  be  expo- 
sed in  the  course  of  his  examination  to  have  questions  propounded  to  him, 
the  answers  to  which  might  subject  him  to  a  criminal  prosecution.  It  is 
his  privilege  to  decline  answering  ihem. Macarty  vs.  Bond's  Administrator^  351 
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